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The  Supreme  Court  of  the  State  of  Montana, 


DURING  THE  TIME  OF  THESE  KEPORTS. 


Hon.  William  Y.  Pembebton,  Chief  Justice. 
Hon.  William  H.  Hunt, 


Hon.  William  T.  Pigott, 


V  Associate  Justices. 


OFFICERS  OF  THE  COURT. 
C.  B.  Nolan,  Attorney  General. 
Benjamin  Webster,  Clerk. 
Thomas  C.  Bach,  Repobter. 


JUDGES  AND  JUDICIAL  DISTRICTS. 


The  First  Judicial  District  embraces  the  County  of  Lewis 
and  Clarke;  Henrt  C.  Smith  and  S.  H.  McIntire,  Judges; 
residing  at  Helena. 

The  Second  Judicial  District  embraces  the  County  of  Silver 
Bow;  William  Clancy  and  John  Lindsay,  Judges;  residing 
at  Butte. 

The  Third  Judicial  District  embraces  the  Counties  of  Deer 
Lodge  and  Granite;  *  Welling  Napton,  Judge;  residing  at 
Deer  Lodge. 

The  Fourth  Judicial  District  embraces  the  Counties  of  Mis- 
soula and  Ravalli;  Frank  H.  Woody,  Judge;  residing  at  Mis- 
soula. 

The  Fifth  Judicial  District  embraces  the  Counties  of  Beaver- 
head, Jeflferson  and  Madison;  H.  M.  Parker,  Judge;  resid- 
ing at  Boulder. 

The  Sixth  Judicial  District  embraces  the  Counties  of  Park, 
Carbon  and  Sweet  Grass;  Frank  Henry,  Judge;  residing  at 
Livingston. 

The  Seventh  Judicial  District  embraces  the  Counties  of  Yel- 
lowstone, Cusl5er  and  Dawson;  Charles  H.  Loud,  Judge; 
residing  at  Miles  City. 

The  Eighth  Judicial  District  embraces  the  County  of  Cas- 
cade; J.  B.  Leslie,  Judge;  residing  at  Great  Falls. 

The  Ninth  Judicial  District  embraces  the  Counties  of  Galla- 
tin, Broadwater  and  Meagher;  Frank  K.  Armstrong,  Judge; 
residing  at  Bozeman. 

The  Tenth  Judicial  District  embraces  the  Counties  of  Cho- 
teau.  Valley  and  Fergus;  Dudley  Du  Bose,  Judge;  residing 
at  Fort  Benton. 

The  Eleventh  Judicial  District  embraces  the  Counties  of 
Flathead  and  Teton;  D.  F.  Smith,  Judge;  residing  at  Kalis- 
pell. 


*  Appointed  to  succeed  Hon.  Theo.  Brantley,  who  became  Chief  Justice  of  the  Su- 
preme Court  January  3, 1889. 
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A.   C.  BOTKIN,    Guardian,   etc.,   Respondent,  v.  T.  H. 
KLEINSCHMIDT  et  al.,  Appellants. 

[Submitted  October  16, 1897.    Decided  March  21, 1896. ] 

Bond  of  Guardian — Liability  of  Sureties — Judgment  Against 
Principal^  Effect  of 

1.  Bond  of  Guabdian— Xiobi/fty  of  Swrtiit%.—Tti^  defendants  were  sureties  upon  a 
b«nd  given  by  a  guardian  in  compliance  witti  an  order  authorizing  him  to  sell  real 
estate  belonging  to  his  ward;  the  order  was  recited  in  the  bond  which  'sontained  the 
condition  that  the  guardian  would  ''faithfully  execute  the  duties  of  the  trust  accord- 
ing to  law,"  instead  of  the  condition  provided  for  in  Section  387.  Probate  Act  of  the 
Compiled  Statutes,  1887.  HeZd,  that  upon  a  misappropriation  of  the  funds  realized 
from  a  sale  of  real  estate  upon  the  order,  the  sureties  were  liable  therefor. 
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2.  SAUK^Judoment  Aaaintd  Prineipai.  Stffect  of.— A  Judgment  against  a  guardian  de- 
claring him  to  be  indebted  to  the  estate  of  bis  ward  in  a  stated  sum.  being  tlie 
moneys  realized  upon  a  sale  of  real  estate  made  by  him  under  an  order  of  c  ourt,  is 
binding  upon  the  sureties  on  his  bond  giyen  to  secure  the  faithful  performance  by 
him  of  his  trust. 

a.  Same.— In  an  action  against  the  sureties  on  a  guardian's  bond,  they  cannot  attack 
such  a  judgment  collaterally,  or  claim  that  the  interest  allowed  in  the  judgment  Is 
incorrect. 

Appeal  from  District    Courts    Lewis  and  Clarke    County. 
IL  R,  Buck^  Judge, 

Action  by  A.  C.  Botkin,  guardian  of  the  person  and  es' ate 
of  William  Kohlweiss,  against  T.  H.  Kleinschmidt  and  others, 
on  the  bond  of  Henry  C.  Yaeger, .  former  guardian.  From  a 
judgment  in  favor  of  plaintiff,  defendants  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  a  suit  on  a  guardian's  bond.  From  the  pleadings 
and  record  it  appears  that  on  July  3,  1889,  Henry  C.  Yaeger 
was  duly  appointed  and  qualified  as  guardian  of  one  Kohl- 
weiss, an  insane  person.  On  September  9,  1889,  the  probate 
court  of  Lewis  and  Clarke  county  by  proper  order  autholrized 
Yaeger  to  sell  certain  real  estate  belonging  to  said  insane  ward. 
In  pursuance  of  said  order  of  sale,  Yaeger  executed  the  bond 
required  by  law  in  such  cases,  with  defendants  Kleinschmidt 
and  Parchen  as  sureties  thereon,  in  the  sum  of  $10, 000. 

The  condition  in  said  bond  is  as  follows:  ''That  whereas, 
by  an  order  of  the  Probate  Court  of  the  said  County  of  Lewis 
and  Clarke,  Territory  of  Montana,  duly  made  and  entered  on 
the  9th  day  of  September,  1889,  the  above-bounden  Henry  C. 
Yaeger  was  authorized  to  sell  lot  No.  20,  in  block  No.  26, 
property  of  said  insane  person,  upon  executing  a  bond  accord- 
ing to  law,  in  said  sum  of  ten  thousand  dollars:  Now,  there- 
fore if  the  said  Henry  C.  Yaeger,  as  such  guardian,  shall 
faithfully  execute  the  duties  of  the  trust  according  to  law, 
then  this  obligation  to  be  void;  otherwise,  to  remain  in  full 
force  and  effect." 

On  October  22,  1889,  Yaeger  sold  the  real  estate  mentioned 
for  the  sum   of  $3,600.     On   March  9,    1893,    his  letters  as 
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guardian  were  revoked,  and  the  plaintiff  herein  was  appointed 
and  qualified  as  his  successor.  On  December  2,  1895,  the 
District  Court  of  said  county  settled  and  adjudicated  the  ac- 
count of  said  Yaeger  as  guardian  of  said  estate,  and  duly  ad- 
judged the  said  Yaeger  to  be  indebted  to  said  estate  in  the  sum 
of  $4,595,  being  the  amount  for  which  the- real  estate  was 
sold  and  the  interest  thereon,  less  some  items  of  commission 
and  costs,  and  ordered  the  said  Yaeger  to  pay  the  same  im- 
mediately to  plaintiff,  which  the  said  Yaeger  has  failed  to  do. 
The  defendants  rnterposed  a  demurrer  to  the  complaint  in  this 
action  upon  t^e  grounds:  (1)  That  the  same  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  (2)  that,  while 
an  embezzlement  is  alleged  as  of  the  date  when  the  moneys 
were  received,  other  facts  alleged  in  the  complaint  show  that 
it  would  have  been  an  impossibility  that  there  could  have  been 
an  embezzlement  at  that  time,  because  it  appears  that  the 
moneys  came  lawfully  into  Yaeger^  s  possession,  and  that  he 
was  not  required  by  law  to  keep  the  cash  received  in  kind,  but 
only  to  stand  ready  to  turn  over  when  lawfully  ordered  by  the 
court  so  to  do,  and  that  there  was,  therefore,  in  law,  no  em- 
bezzlement until  the  court  had  made  an  order  requiring  the 
guardian  to  pay  the  moneys  over  to  some  person,  and  which 
order  he  had  refused  to  obey;  (3)  because  there  has  been  no 
judgment  or  order  of  the  court  fixing  the  liability  of  the  prin- 
cipal, and  until  this  has  taken  place  no  right  of  action  exists 
against  the  sureties. 

The  demurrer  was  overruled.  The  defendants  Parchen  and 
Kleinschmidt  then  answered,  denying  the  embezzlement,  or 
that  they  assumed  any  obligations  as  to  real  estate  proceeds, 
or  that  any  judgment  of  debt  was  entered  against  Yaeger. 

Upon  the  trial  tbe  defendants  made  special  objections  to  the 
proofs  upon  the  same  grounds  presented  by  their  demurrer 
and  answer.  The  proofs  offered  on  the  part  of  plaintiff  were 
the  records  showing  the  order  removing  Yaeger  as  guardian 
of  the  estate,  as  shown  above,  and  appointing  plaintiff  his  suc- 
cessor, and  the  judgment,  wherein  the  court  adjudged  Yaeger 
to  be  indebted  to  the  estate  in  the  amount  as  given  above. 
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Thereupon  the  appellants  moved  for  a  nonsuit,  which  was 
overruled,  and,  they  making  no  further  defense,  judgment 
was  entered  against  them  for  the  sum  of  $4,595,  with  interest 
and  costs.     From  this  judgment,  defendants  appeal. 

Toole  ik  Wallace^  for  Appellants. 

A,  C.  Botkin^  T.  J.  Walsh  and  C.  B.  Nolan^  for  Respond- 
ent. 

Pembekton,  C.  J. — Counsel  for  appellants  contend  that, 
as  the  conditions  of  the  bond  sued  on  are  not  ^he  conditions 
prescribed  by  Section  387,  page  370,  of  the  Compiled  Stat- 
utes of  1887,  but  are  conditions  prescribed  by  Section  358, 
page  363,  same  statute,  they  cannot  be  held  liable  in  this 
action. 

Section  358  refers  to  the  general  duties  and  obligations  of 
guardians,  and  the  conditions  of  the  bonds  they  are  required 
to  execute  when  they  take  charge  of  the  estates  of  their 
wards. 

Section  387  has  reference  to  bonds  which  guardians  are  re- 
(juired  to  give  before  selling  real  estate  of  their  wards  under 
order  of  the  court,  and  is  as  follows:  *<Every  guardian,  au- 
thorized to  sell  real  estate,  must,  before  the  sale,  give  bond 
to  the  probate  judge,  with  sufficient  surety,  to  be  approved  by 
him,  with  conditions  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale,  as  provided  for  in  this 
chapter  and  Chapter  VII  of  this  title." 

Counsel  for  appellants  contend  that  this  is  a  special  statute, 
governing  the  execution  and  prescribing  the  conditions  re- 
<iuired  in  bonds  before  real  estate  of  the  ward  can  be  sold  by 
the  guardian  under  order  of  the  court,  and  that,  as  the  con- 
ditions named  in  the  bond  in  suit  are  not  in  conformity  with 
the  requirements  of  this  section,  but  are  such  as  are  prescribed 
in  said  Section  358,  the  appellants  are  not  liable  on  the  bond. 

It  will  be  observed  that  this  section  (387)  does  not  prescribe 
any  special  conditions.  The  conditions  are  that  the  guardian 
will  '*sell  the  same  in  the  manner,  and  to  account  for  the  pro- 
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ceeds  of  the  sale,  as  provided  for  in  this  chapter  and  Chapter 
VII  of  this  title."  So  it  will  be  seen  that  the  manner  of  the 
sale  of  real  estate,  and  how  the  proceeds  thereof  shall  be  ac- 
counted for,  are  not  prescribed  in  Section  387,  but  by  this 
section  the  manner  of  sale  and  how  the  proceeds  shall  be  ac- 
counted for  by  the  guardian  are  such  as  are  prescribed  in  the 
two  chapters  named.  So  that  all  the  provisions  of  these  two 
chapters,  referring  to  the  manner  of  sale  of  real  estate  and 
the  accounting  for  the  proceeds,  entered  into  the  bond  exe- 
cuted under  Section  387  as  much  as  if  they  had  been  directly 
referred  to,  or  written  word  for  word  therein  as  conditions. 
And,  besides,  both  the  sections  involved  here  are  included  in 
the  same  chapter.  The  conditions  of  the  bond  refer  to  the 
order  of  the  court  authorizing  the  guardian  to  sell  the  real 
estate.  A  trust  was  thereby  confided  to  the  guardian.  These 
appellants  obligated  themselves  as  his  sureties  that  he  would 
faithfully  perform  the  trust  mentioned  in  the  bond.  A  literal 
interpretation  of  the  bond  requires  that  they  should  stand 
good  for  its  performance.  A  construction  of  the  statutes  that 
would  relieve  them  of  their  plain  liability  would  be,  in  our 
judgment,  as  unauthorized  as  unjust. 

Counsel  have  cited  authorities  to  the^effect  that  sureties  on 
the  general  bond  of  a  guardian  are  not  liable  for  the  proceeds 
of  the  sale  of  real  estate  made  by  the  guardian  under  order  of 
the  court;  that  the  sureties  on  the  special  bond  required  to  be 
given  in  such  cases  are  alone  liable.  But  these  cases  are  not 
applicable.  This  is  a  case  involving  the  liability*  on  the 
special  bopd, — not  the  bond  given  for  the  general  administra- 
tion of  the  ward's  estate.  ( Withers  v.  J/ickman,  6  B.  Mon. 
292;  Powell  v.  Powelly  48  Cal.  234;  Woerner  on  Am.  Law  of 
Guardianship,  page  134.) 

Counsel  for  the  appellants  insist  that  the  judgment  of  the 
District  Court  against  Yaeger  as  guardian,  whereby  the 
status  of  his  account  was  determined  and  he  adjudged  to  be 
indebted  to  the  estate  in  the  amount  sued  for  and  ordered  to 
pay  over  the  same  immediately  to  his  successor,  was  rendered 
without  notice  to  the  sureties,  and  that  they  are,  therefore, 
not  bound  thereby. 
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Woerner  says:  ''It  is  the  undertaking  of  the  surety  on  a 
guardian's  bond  that  his  principal  shall  discharge  all  his  offi- 
cial duties;  and,  since  one  of  the  duties  of  the  guardian  is  to 
pay  the  amount  found  to  be  due  by  him  to  the  ward  by  a 
court  having  jurisdiction  for  such  purpose,  it  follows  that  the 
judgment  to  that  effect  must  be  binding  upon  .the  surety,  un- 
less obtained  by  fraud  or  mistake.  Hence,  it  is  held  to  be  a 
well- settled  principle  that  the  sureties  in  a  guardian's  bond 
are  prima  Jdcie  bound  by  a  recovery  against  their  principal, 
although  they  were  not  parties  to  the  suit,  and  that  they  can 
relieve  themselves  only  by  showing  that  the  amount  recovered 
was  in  excess  of  the  amount  to  which  plaintiff  was  entitled,  or 
that  he  was  not  entitled  to  recover  at  all.''  (Woerner  on  Am. 
Law  of  Guardianship,  page  1 49.  See,  also,  Brandt  on  Sure- 
tyship and  Guaranty,  §  680.) 

In  Brodrih  v.  Brodrih^h^  Cal.  563,  it  is  held  that  a  judg- 
ment against  the  guardian  in  such  cases  is  conclusive,  not  only 
against  him,  but  against  his  sureties  also.  (  Chaq^tette  v.  Or- 
let,  60  Cal.  694;  Biggins  v.  RaiacK  107  Cal.  210,  40  Pac. 
333;  Deoboldv.   Opperman  19  N.  E.  (N.  Y.)  94.) 

We  think  by  the  great  weight  of  authority  the  sureties  ia 
this  case  are  bound  by  the  judgment  against  their  principal, 
notwithstanding  they  were  not  parties  to  the  suit. 

It  is  also  claimed  by  appellants  that  judgment  was  rendered 
against  Yaeger  for  too  much  interest  by  the  District  Court. 
This  matter  cannot  be  inquired  into  now.  The  judgment  of 
the  District  Court  is  conclusive  in  this  action.  If  the  judg- 
ment was  rendered  for  too  great  a  sum,  the  parties  aggrieved 
should  have  sought  their  remedy  in  the  District  Court,  and, 
failing  there,  should  have  appealed.  No  remedy  is  obtainable 
in  this  collateral  action. 

We  are  of  the  opinion  the  judgment  should  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 

Hunt  and  Pigoti,  JJ.,  concur. 
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Appealable  Order — New  Trials.  21     Jl 

1.  Appbalablb  Ordrb.— Ah  order  made  after  judgment  and  wbich  extends  the  time 
for  filing  a  bill  of  exceptions.  Is  an  appealable  order,  under  Section  1722,  Code  of 
Civil  Procedure,  which  authorizes  an  appeal  from  any  special  order  made  after  final 
judgment. 

2.  Samb.— The  general  rule  that,  when  an  appeal  can  be  tal^en  from  an  order,  an  order 
refusinf4  a  motion  to  modify  the  former  order  is  not  appealable,  does  not  apply  when 
the  original  order  was  irregularly  issued,  or  was  made  without  notice. 

a.    8amr.— An  order  refusing  to  modify  a  prior  order  is  a  decision  upon  a  matter  of  law 

to  which  an  exception  may  be  taken. 
4.    Nkw'Ibzal.— An  issue  of  fact  upon  which  a  new  trial  can  be  granted  is  such  an 

issue  only  as  is  raised  by  the  pleadings;  a  statement  on  motion  for  new  trial  is 

confined  to  such  issues;  and  a  new  trial  of  a  motion  is  not  authorized  by  the  code. 

(SS  688, 1080  and  1170,  Code  of  Civil  Procedure,  construed.) 

Appeal  from  District  Courts  Lewis  and  Clarke  County. 
Henry  C  Sinith^  Judge. 

Action  by  Calvin  Beach,  by  his  guardian,  E.  Beach  and 
others,  against  the  Spokane  Ranch  &  Water  Company.  From 
a  judgment  for  defendant,  plaintiffs  appeal.  Motion  to  dis- 
miss appeal  denied. 

McConndl  cfe  Mc  Connelly  for  Appellants. 

Sanders  <&  Sanders^  for  Respondent. 

PiGOTT,  J. — Motion  to  dismiss  appeal.  Judgment  was  en- 
tered against  defendant  on  July  3,  1897.  On  October  11, 
1897,  the  court  made  the  following  order,  which  was  entered 
on  the  minutes:  ''On  motion  of  counsel  for  defendant,  and 
by  consent  of  plaintiffs,  court  this  day  granted  thirty  days' 
additional  time  to  defendant  in  which  to  prepare,  serve,  and 
file  statement  on  motion  for  new  tri^  and  bill  of  exceptions 
herein."  December  28,  1*897,  plaintiffs  moved  the  court  to 
correct  the  order  of  October  11th  by  striking  out  the  words, 
**and  by  consent  of  plaintiffs."  Upon  the  hearing  of  the  mo- 
tion, plaintiffs  claimed  that  the  order  was  irregular,  and  was 
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made  without  their  knowledge  or  consent.  The  motion  was 
denied.  Evidence  adduced  upon  the  hearing  is  brought  here 
by  bill  of  exception  taken  to  the  order  denying  the  motion. 
Defendant  moves  to  dismiss  the  appeal  upon  three  grounds: 

1.  It  is  urged  that  the  order  is  not  appealable.  Subdi- 
vision 2  of  Section  1722  of  the  Code  of  Civil  Procedure,  au- 
thorizes appeal  from  any  special  order  made  after  final  judg- 
ment. Upon  authority  of  Clarke  v.  Genu,  2  Mont.  638; 
Mining  Co.  v.  Weinstein,  7  Mont.  346,  17  Pac.  108;  Calder- 
woody.  Peyser,  42  Cal.  110;  Clark  v.  Crane,  67  Cal.  629; 
and  Empire  Gold  Mining  Co.  v.  Bonanza  Gold  Mining  Co. 
67  Cal.  406,  7  Pac.  810, — and  for  the  reasons  there  assigned, 
we  hold  that  the  order  is  appealable.  See,  also,  Hayne,  New 
Trial  and  Appeal,  §  196.  It  is  also  insisted  that,  if  the 
order  of  October  11th  is  subject  to  appeal,  the  subsequent 
order  denymg  a  motion  to  correct  or  modify  it  is  not  appeal- 
able. The  general  rule  is  that  when  an  appeal  can  be  taken 
from  an  order,  a  subsequent  order,  denying  a  motion  to  change 
the  first  order,  is  not  appealable.  But  we  are  of  opinion  that 
it  does  not  apply  when  the  original  order  was  irregularly 
issued,  or  was  made  e*r  parte,  and  without  notice.  The  prin- 
ciple of  this  exception  to  the  rule  was  recognized  in  Mayor, 
etc.,  cf  the  City  of  San  Jose  v.  FuHoi\,  45  Cal.  316,  and  is 
approved  in  Hayne,  New  Trial  and  Appeal,  §  19,  subdivision  4. 
In  the  case  at  bar  there  is  a  controversy  in  respect  of  the 
order  of  October  11th,  plaintiffs  insisting  that  it  was  made 
without  their  knowledge  or  consent,  and  irregularly,  while  de- 
fendant contends  to  the  contrary.  We  think  this  is  sufficient 
to  establish  prima  facie  the  appealable  character  of  the  sub- 
sequent order. 

2.  The  second  reason  stated  as  a  ground  for  dismissing  the 
appeal  is  '*that  there  is  no  bill  of  exceptions  herein,  for  the 
reason  that  the  objection  is  made  upon  a  matter  of  fact,  and 
an  exception  does  not  lie  thereto."  Even  if  this  were  true, 
it  would  not  require  a  dismissal.  But  the  exception  is  to  the 
decision  of  the  court  denying  the  motion  to  change  the  order 
of  October  11th,  and  is,  therefore,  clearly  to  a  matter  of  law. 


21  Mont.]  Hamilton  v.  Huson.  9 

within  the  meaning  of  Section  1150  of  the  Code  of  Civil  Pro- 
cedure. ^ 
3.  The  last  ground  is  that  there  is  no  statement  on  motion 
for  a  new  trial.  This  is  no  reason  for  dismissing  the  appeal. 
An  issue  of  fact  arises  upon  the  pleadings.  (§  1030,  Code 
of  Civil  Procedure.)  The  only  pleadings  allowed  are  named 
in  Section  662.  Motions  are  not  among  them.  A  new  trial 
is  a  re-examination  of  an  issue  of  fact  in  the  same  court  after 
a  trial  and  decision.  (§  1170.)  It  is  clear  that  the  issue  of 
fact  mentioned  in  Section  1170  is  that  defined  by  section  1030 
as  arising  upon  the  pleadings.  There  is  no  statute  permitting 
the  new  trial  of  a  motion.  (See  Harper  v.  IlUdreth^  99  Cal. 
265,  33  Pac.  1103.)  The  motion  to  dismiss  the  appeal  is 
denied. 

Pembebtok,  C.  J.,  and  Hunt,  J.,  concur. 


ROBERT  E.  HAMILTON,  Appellant,  v.  E.  A.  HUSON     \^    ^g 
ET  AL.,  Respondents.  g     « 

[Submitted  February  2B,  1888.    Decided  March  21. 1898.) 

Mming  Claim — Trespass — Pleading — Denial —  Waiver. 

1.  MiinMO  Claim— TrffpoM.— Id  an  action  for  trespass  for  cutting  timber  upon  placer 
mining  ground,  pUintlfT  based  his  claim  of  ownership  upon  actual  possession,  and 
not  by  Yirtue  of  a  location  under  the  Uiws  of  the  United  States;  defendants  had  not 
cut  any  timber  from  any  portion  of  the  claim  actually  occupied  by  plaintiff.  HtUd^ 
that  a  motk>n  for  non-suit  was  properly  granted. 

2.  Plbadiko— Denial— TTairer.— The  answer  denied  **eTery  material  allegation  In  the 
comphiint."  He/d,  that  plaintiff  not  having  objected  at  the  trial,  could  not  upon  ap- 
peal question  the  sufficiency  of  the  answer. 

Appeal  from  District  Courts  Fergiis  County.  Dudley  Du 
Bose^  Judge. 

Action  by  Robert  E.  Hamilton  against  E.  A.  Huson  and 
another.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 
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Frank  K  Smith  and  C.  B.  Nolan^  for  Appellant. 

Carpenter  cfe  Carpenter^  Wahh  dk  JS^tvmian  and  Rudolph 
Von  Tobelj  for  Respondents. 

Pembebton,  C.  J. — Plaintiff  alleges  in  his  complaint  that  he 
is  the  owner,  in  possession,  and  entitled  to  the  possession,  of 
three  certain  placer  mining  claims  in  Fergus  county.  He 
alleges  that  in  February,  1897,  the  defendants  wrongfully 
entered  upon  these  mining  claims,  and  cut  down  a  large 
amount  of  timber  and  trees  growing  thereon;  that  they  are 
removing  the  same,  and  threaten  to  continue  to  cut  down  and 
carry  away  the  timber.  Plaintiff  asks  for  damages,  and  for  a 
perp3tual  injunction  restraining  the  defendants  from  cutting 
down  and  removing  the  timber. 

The  answer  denies  the  allegations  of  the  complaint  as  to 
the  ownership  and  possession  of  the  mining  claims  in  contro- 
versy, as  well  as  the  allegations  as  to  damages  and  sets  up 
affirmatively  that  defendant  Huson  is  the  sole  owner  of  the 
premises  in  dispute.  Defendant  Maloy  disclaims  any  interest 
in  the  ground,  and  alleges  he  was  an  employe  of  defendant 
Huson. 

By  stipulation,  the  allegations  of  new  matter  contained  in 
the  answer  are  denied. 

At  the  close  of  plaintiff^s  evidence,  the  defendants  filed  the 
following  motion  for  a  nonsuit:  ' 'Defendants  move  at  this 
time  for  a  nonsuit  on  the  following  grounds,   to- wit: 

'  'First,  that  the  evidence  does  not^sho w  any  title  or  right  of 
possession  in  the  plaintiff. 

''8econd,  that  the  evidence  does  not  show  any  actual  posses- 
sion by  the  plaintiff  of  the  premises  described  in  the  com- 
plaint or  any  part  thereof. 

« *Third,  that  the  evidence  does  not  show  any  damage  to  the 
plaintiff. 

''Fourth,  that  the  evidence  does  not  show  that  the  defend- 
ants, or  either  of  them,  or  their  agents,  were  guilty  of  any 
trespass  upon  the  premises  described  in  the  complaint,  or  any 
of  them,   either  by  cutting  trees  or  otherwise;  that  the  evi- 


21  Moot.]  Hamilton  v.  Huson.  11 

dence  does  not  show  that  the  damage,  if  any,  resulting  from 
the  cutting  of  the  timber,  would  be  irreparable;  that  the  evi- 
dence does  not  show  that  the  plaintiff,  or  his  grantors,  are 
citizens  of  the  United  States,  or  have  declared  their  intention 
to  become  such." 

This  motion  was  granted  by  the  court.  Judgment  was 
rendered  for  defendants  for  costs.  From  this  judgment,  and 
an  order  overruling  a  motion  for  a  new  trial,  this  appeal  is 
prosecuted. 

As  disclosed  by  the  record,  plaintiff  claimed  to  own,  and  be 
entitled  to  the  possession  of,  the  mining  claims  in  question,  as 
the  purchaser  thereof  from  the  Buchanan  Brothers  and  one 
Brooks,  who,  it  is  contended,  located  the  claims  in  the  year 
1881.  It  is  also  contended  that  the  Buchanans  relocated  the 
mining  claims  in  1888.  The  relocation  notice  is  in  the  record. 
It  is  defective,  in  that  it  is  not  sworn  to  by  any  one.  After 
the  introduction  in  evidence  of  the  certified  copy  of  the  deed 
from  the  Buchanans  and  of  the  relocation  notice,  plaintiff  dis- 
covered that  the  notice  of  relocation  of  the  claims  was  invalid; 
and  thereupon  abandoned  his  claim  to  a  right  of  recovery,  on 
the  ground  of  title  or  right  of  possession  to  the  ground,  by 
reason  of  any  valid  location  of  the  mining  claims  having  ever 
been  made,  and  sought  to  recover  solely  on  the  ground  of  ac- 
tual possession.  So  that  we  are  not  called  upon  to  determine 
any  question  as  to  the  location  of  the  mming  claims  or  the  va- 
lidity of  any  notice  of  location.  These  questions  are  all  elimi- 
nated from  the  case  by  the  plaintiff's  voluntary  abandonment 
of  them  on  the  trial. 

Did  the  plaintiff,  then,  have  any  such  possession  of  the  min- 
ing ground  in  controversy  as  would  enable  him  to  lecover  in 
this  case  ?  The  ground  in  controversy  is  mining  ground,  and 
this  case  must  be  determined  by  the  law  in  relation  to  such 
land. 

In  Belkv.  Meagher,  104  U.  S.  284,  it  is  said:  *a'he  right 
of  possession  comes  only  from  a  valid  location.  Consequently, 
if  there  is  no  location,  there  can  be  no  possession  under  it." 

In  Garfield  Mining  and  Milling  Co.   v.   Hammer,  6  Mont 
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53,  8  Pac.  155,  this  court  said:  * 'Therefore,  when  the  re- 
spondent's claim  of  ownership  and  right  to  the  possession 
were  put  in  issue  by  the  answer,  it  devolved  upon  the  respond- 
ent to  show  aflSrmatively  upon  the  trial  that  it  had  complied 
fully  with  all  the  requirements  of  the  act  of  congress  and  the 
local  rules  and  regulations  relative  to  the  location  of  mining 
claims;  that  is,  that  it  had  made  a  valid  location." 

In  McKay  v.  McDougal,  19  Mont.  488,  48  Pac.  988,  this 
court  said:  *'When  it  comes  to  establishing  the  fact  of  owner- 
ship, if  at  issue,  then  plaintiff  must  support  his  pleading  by 
claim  from  a  paramount  source  of  title,  or  by  evidence  of 
compliance  with  the  mining  laws  of  the  United  States  and  of 
the  state." 

In  this  case  there  is  no  pretense  of  a  valid  or  any  other  kind 
of  location  of  the  mining  claims  in  dispute;  hence  there  could 
be  no  such  possession  as  would  enable  plaintiff  to  recover. 

Even  if  it  be  conceded  that  plaintiff  was  entitled  to  the  pos- 
session of  that  part  of  the  mineral  land  in  question  which  he 
actually  occupied  and  was  mining,  still  there  is  no  evidence 
that  the  defendants  cut  any  timber  or  trees  thereon,  for  the 
evidence  shows  that  the  defendants  cut  no  timber  at  a  point 
nearer  than  from  800  to  1,500  feet  from  the  ground  actually 
occupied  by  plaintiff.  The  mining  ground  the  plaintiff  claims 
to  be  in  the  actual  possession  of  runs  up  the  creek  for  more 
than  one  mile  and  a  half,  and  is  from  100  feet  to  20  rods  wide. 
It  makes  all  the  crooks  and  turns  of  the  stream.  The  plaint- 
iff claims  to  be  mining,  and  is  in  actual  possession  of,  only  a 
small  portion  of  this  remarkable  strip  of  ground,  near  the  end 
thereof  furthest  down  the  creek.  It  is  ridiculous  to  say  that 
he  is  in  actual  possession  of  all  this  strip  of  land,  or  that  by 
virtue  of  such  possession,  he  has  a  right  of  action  for  damages 
against  a  party  who  cuts  timber  thereon  800  or  1,500  leet 
away  from  the  portion  in  his  actual  possession. 

Counsel  for  appellant  say  the  authorities  hold  <<that  if  a 
p'^rson  having  possession  of  a  part  of  a  claim  not  properly  lo- 
cated makes  a  transfer  of  the  property  by  deed,  describing 
the  same  by  metes  and  bounds,  to  a  grantee,  and  the  grantee 
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claims  by  virtue  of  such  transfer,  this  would  give  constructive 
possession  to  the  whole  tract  as  against  a  mere  intruder, ' '  and 
cite  authorities  in  support  of  this  position.  But  in  the  case  at 
bar  the  plaintiff  is  not  claiming  under  a  deed  from  a  grantee 
who  claims  under  any  sort  of  a  location.  Plaintiff  abandoned 
on  the  trial  of  the  case  all  pretended  title  under  the  deed  from 
the  Buchanans,  and  all  right  to  the  possession  of  the  mining 
claims  by  virtue  of  any  location  or  compliance  with  the  min- 
ing laws.  He  claims  by  virtue  of  actual  possession  alone. 
There  is  not  a  particle  of  evidence  in  the  case  showing,  or 
tending  to  show,  that  the  defendant  ever  intruded  upon,  or 
cut  down  and  removed,  any  timber  from  any  ground  of  which 
the  plaintiff  had  actual  possession.  We  think  the  evidence  of 
plaintiff,  taken  as  a  whole,  did  not  show  or  tend  to  show  that 
he  was  entitled  to  any  judgment  or  relief  against  the  defend- 
ants. 

Counsel  for  appellant  contend  that  the  denial  in  the  answer 
*<of  every  material  allegation  in  the  complamt  is  not  suffi- 
cient,^' and  that  plaintiff  is  entitled  to  judgment  on  the  plead- 
ings. In  the  court  below,  the  parties  treated  the  denial  as 
good  and  sufficient,  and  the  case  was  tried  on  that  understand- 
ing. This  question  cannot  be  raised  now,  the  parties  having 
treated  the  pleadings  as  sufficient  in  the  court  below. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 
Hunt  and  Pigott,  JJ.,  concur. 


GAFFNEY    MERCANTILE    COMPANY,    Appellant, 
CHARLES  HOPKINS,  Respondent. 

[Submitted  Marcti  4, 1896.    Decided  March  21, 1898.]  I 

Contract — Reformation  of. 

In  an  aetloA  to  reform  a  contract  by  the  terms  of  which  a  plalntlfF  had  agreed  to  pay  to 
the  defendant  the  amount  which  should  be  found  due  to  him  from  one  *'C,"  the  com- 
plaint alleged  that  the  contract  was  made  with  the  mutual  understanding  that  plaint- 
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iff  was  not  the  guarantor  for  the  payment  of  any  indebtedness  whleh  miRht  so  be 
found  to  be  due,  and  that  he  was  not  to  pay  any  sum  in  excess  of  his  indebtedness 
to  "*€;"  the  oompiaint  did  not  allege  any  mistake,  mutual  or  unilateral,  In  the  mak- 
ing of  the  contract,  or  any  mistake  or  inadvertenee  made  in  reducing  its  terms  to 
writing.  Heid,  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
.  of  action. 

Appeal  from  Di%trict  Courts  Jefferson  County,  M.  IL 
Parker^  Judge. 

Action  by  the  Gaffney  Mercantile  Company  against  Charles 
Hopkins  to  reform  a  contract.  Defendant  demurred  to  the 
complaint,  and  his  demurrer  was  sustained.  Plaintiff  appeals. 
Affirmed. 

Geo,  F,  Cowany  for  Appellant. 

Wm.  H.  De  Witt^  for  Respondent. 

PiGOTT,  J. — The  Gaffney  Mercantile  Company  brought  this 
action  to  reform  a  certain  written  contract  made  between  it 
and  Charles  Hopkins,  and  to  enjoin  him  from  prosecuting  an 
action  commenced  by  him  against  it  upon  the  contract.  De- 
fendant demurred  to  the  complaint  for  insufficiency.  The 
court  sustained  the  demurrer,  and  plaintiff  electing  to  stand 
upon  the  complaint,  judgment  passed  for  the  defendant,  from 
which  the  plaintiff  appeals.  Pending  the  appeal,  this  court, 
as  authorized  by  Section  23,  Code  of  Civil  Procedure,  granted 
the  injunction  prayed  by  the  plaintiff. 

The  single  question  presented  is  whether  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action.  It  sets  out  that 
on  July  19,  1897,  plaintiff  and  defendant  entered  into  astipu- 
lation in  writing,  with  respect  to  a  certain  suit  entitled  ^"^Chaa. 
Hopkins  v.  //.  Clianihers  and  tlie  Gaffney  Mercantile  Com- 
pavy^^^  then  pending  and  set  for  trial  on  that  day,  by  the 
terms  of  which  the  case  was  to  be  continued,  and  a  referee  ap- 
pointed to  hear  the  evidence  and  find  the  amount  due  from 
Chambers  to  Hopkins,  and  that  judgment  for  the  amount  so 
found  should  be  entered  against  Chambers,  <*which  said  judg- 
ment, in  consideration  of  this  stipulation,  and  in  considera- 
tion of  the  further  fact  that  there  are  now  and  there  will  be 
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moQeys  in  the  hands  of  the  said  Gaffney  Mercantile  Company 
du3  to  the  said  Chambers,  the  said  Gaffney  Mercaatile  Com- 
pany agrees  to  pay  said  judgment  within  thirty  days  after  the 
entry  of  said  judgment.'^  The  complaint  further  charged 
that  ^^the  said  stipulation  was  so  then  and  there 
made  and  entered  into  by  the  parties  thereto,  upon 
the  mutual  understanding  between  said  parties  that  this 
plaintiff  was  not  the  guarantor  for  the  payment  of  any 
indebtedness  then  existing,  or  that  might  be  found  exist- 
ing, from  said  H.  Chambers  to  said  Charles  Hopkins  upon  an 
accounting  and  reference  in  said  stipulation  provided  for,  and 
that  the  same  was  wholly  based,  for  its  consideration,  upon 
the  theory  that  this  plaintiff  would  have  sufficient  moneys  in 
its  hands  belonging  to  said  Chambers  out  of  which  any  judg- 
ment that  might  be  recovered  in  said  action  by  Hopkins 
against  Chambers  could  be  paid,  and  that  the  stipulation  was 
not  made  with  any  purpose  or  intent  on  the  part  of  either  of 
the  parties  thereto,  or  with  any  understanding  or  agreement 
between  any  of  said  parties,  that  the  plaintiff  should  be  bound 
thereby  to  any  greater  extent  than  the  sum  of  money  (not  ex- 
ceeding the  amount  of  said  judgment)  which  was  then  ex- 
|)ected  to  be  left  in  plaintiff's  hands  belonging  to  said  (cham- 
bers, after  balancing  the  account  between  the  plaintiff  and 
Chambers;  that  the  agreements  and  understanding  between 
the  parties  to  said  stipulation,  both  before  and  after  the  exe- 
cution of  the  same,  were  that  this  plaintiff  was  only  bound 
thereby  to  the  extent  of  moneys  in  its  hands  belonging  to  said 
Chambers;''  that  in  the  action  of  Hopkins  against  Chambers 
and  the  Gaffney  Mercantile  Company  the  referee  found 
$491.81  to  be  due  from  Chambers  to  Hopkins,  for  which  sum 
judgment  was  entered,  in  accordance  with  the  stipulation;  that 
the  mutual  accounts  between  the  plaintiff  and  Chambers  had 
been  balanced,  disclosing  an  indebtedness  from  Chambers  to 
the  plaintiff  instead  of  from  the  plaintiff  to  Chambers;  that  on 
October  7,  1897,  defendant  commenced  an  action  against  the 
plaintiff  to  recover  said  sum  of  $491.81  for  the  breach  by  the 
plaintiff  of  its  promise  contained  in  the  stipulation  to  pay  the 
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defendant  the  amount  of  the  judgment  rendered  against  Cham- 
bers in  the  action  of  Hopkins  against  Chambers  and  the 
plaintiff. 

The  complaint  does  not  set  up  the  facts  necessary  to  entitle 
the  plaintiff  to  a  reformation.  '^Reformation  is  appropriate 
when  an  agreement  has  been  made,  or  a  transaction  has  been 
entered  into  or  determined  upon,  as  intended  by  all  the  parties 
interested;  but  in  reducing  such  agreement  or  transaction  to 
writing,  either  through  the  mistake  common  to  both  parties, 
or  through  the  mistake  of  the  plaintiff,  accompanied  by  the 
fraudulent  knowledge  and  procurement  of  the  defendant,  the 
written  instrument  fails  to  express  the  real  agreement  or 
transaction. ''     (Pomeroy  on  Equity  Jurisprudence,  §  870.) 

Section  3132  of  the  Code  of  Civil  Procedure,  which  merely 
declares  the  common-law  rule,  is  as  follows:  ''When  the 
terms  of  an  agreement  have  been  reduced  to  writing  by  the 
parties,  it  is  to  be  considered  as  containing  all  those  terms 
and,  therefore,  there  can  be  between  the  parties  and  their 
representatives,  or  successors  in  interest,  no  evidence  of  the 
terms  of  the  agreement  other  than  the  contents  of  the  writing, 
except  in  the  following  cases  :  (1)  Where  a  mistake  or  im- 
perfection of  the  writing  is  put  in  issue  by  the  pleadings.     * 

Section  4430  of  the  Civil  Code,  affirmative  of  an  equity 
doctrine,  reads  :  ''When,  through  fraud  or  a  mutual  mistake 
of  the  parties,  or  a  mistake  of  one  party,  which  the  other  at 
the  time  knew  or  suspected,  a  written  contract  does  not  truly 
express  the  intention  of  the  parties,  it  may  be  revised  on  the 
application  of  a  party  aggrieved,  so  as  to  express  that  inten- 
tion, so  far  as  it  can  be  done,  without  prejudice  to  rights  ac- 
quired by  third  persons,  in  good  faith  and  for  value. ' ' 

The  mistake  or  imperfection  must  be  pleaded.  (§  3132, 
supra,  Gavihle  v.  Knott,  40  Ga.  199;  McMinn  v.  Patton,  92 
N.  Car.  371;  Anderson  v.  Logan,  105  N.  Car.  266,  11  S.  K. 
361.)  Neither  directly  nor  by  inference  does  the  complaint 
allege  any  mistake,  mutual  or  unilateral,  in  the  making  of  the 
contract,  nor  a  mistake  or  inadvertence  in  its  reduction  to  the 
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form  of  a  written  stipulation.  True,  the  plaintiff  avers  that 
the  stipulation  was  made  upon  the  mutual  understanding  and 
with  the  intention  that  the  plaintiff  should  not  be  liable  to  the 
extent  expressed  by  the  stipulation;  but  this,  without  more, 
is  but  an  averment  that  the  parties  understood  and  intended 
that  the  contract  should  mean  something  different  from  that 
which  it  expressed.  Upon  well-established  principles,  parties 
themselves  may  not  so  alter  the  terms  of  a  written  contract. 
(Brintnall  v.  Brigga  (Iowa)  64  N.  W.  630.  See,  also, 
FUher  V.  Briscoe^  10  Mont.  124,  26  Pac.  30,  and  Anderson 
V.  Perkinsy  10  Mont.  164,  26  Pac.  92.)  Nor  will  the  courts 
do  for  them  that  which  they  could  not  themselves  accomplish. 
From  the  allegations  of  the  complaint  it  is  manifest  that  the 
plaintiff  does  not  contend  for  the  reformation  of  the  written 
contract  on  the  ground  of  fraud,  accident,  or  mistake,  «but 
seeks  to  reform  such  contract,  complete  upon  its  face,  and  the 
terms  of  which  were  understood  and  assented  to  by  the  plaint- 
iff at  the  time  it  was  made,  upon  the  ground  that  the  parties 
understood  and  intended  to  interpret  it  in  a  sense  contrary  to 
that  expressed  by  its  language.  This  may  not  be  done. 
(^Brintnall  v.  Briggs,  and  section  3132,  supra.) 

The  allegation  concerning  the  understanding  between  the 
parties,  subsequent  to  the  execution  of  the  stipulation,  as  to 
its  import,  in  no  wise  remedies  the  defect  pointed  out.  It 
falls,  moreover,  within  the  inhibition  of  section  2281  of  the 
Civil  Code,  providing  that  *«a  contract  in  writing  may  be  al- 
tered by  a  contract  in  writing  or  by  an  executed  oral  agree- 
ment, but  not  otherwise.'^ 

Defendant  suggests  that  the  complaint  is  in  other  particu- 
lars defective;  but,  since  the  reason  we  have  assigned  is  suffi-- 
cient  to  sustain  the  court  below,  they  will  not  be  considered. 
The  judgment  is  affirmed,  and  the  injunction  issued   by  this 
court  is  dissolved,  with  costs. 

Affirmed. 

Pembertok,  C.  J.,  and  Hunt,  J.  concur. 

Vol..  XXI-2 
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I  g  jMi     GEORGE  F.  COPE,    Cashier,    Respondent,    v.    MINNE- 
'^=kL,         SOTA  TYPE  FOUNDRY  CO.  et  al.,  Respondents. 


g4 


[Submitted  March  2S,  1896.    Decided  March  28, 1896. 

In  order  to  renew  a  chattel  mortgage.  It  is  not  necessary  to  state  in  the  affldaylt  (pro- 
vided for  in  Section  1642.  Fifth  Dlyittion  of  the  Compiled  Statutes)  that  the  mortgage 
is  extended;  it  Is  sufBclent,  In  that  respect,  if  the  afRdavlt  states  the  amount  of  the 
debt  justly  owing  at  the  time  of  filing  the  affldavits  and  the  time  to  which  the  pay- 
ment of  the  debt  Is  extended. 

Appeal  from  District  Courts  Lewis  and  Clarke  County. 
Henry  -C  Smithy  Judg^. 

Action  by  George  F.  Cope,  cashier,  against  the  Minnesota 
T^e  Foundry  Company  and  others.  Judgment  for  plaintiff. 
Some  of  the  defendants  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  nature  and  history  of  this  case  are  fully  stated  in  the 
former  report  thereof.  (20  Mont  67,  49  Pac.  387.)  The 
action  was  originally  brought  by  George  F.  Cope,  cashier, 
against  the  defendants,  the  Minnesota  Type  Foundry  Com- 
pany, J.  Henry  Jurgens  and  Lucien  Eaves.  A  demurrer  to 
the  amended  answer  of  defendants  Jurgens  and  the  Minnesota 
Type  Foundry  Company  was  sustained.  Plain tiflf's  motion 
for  judgment  on  the  pleadings  was  granted,  and  defendants 
appealed.  The  action  of  the  District  Court  was  reversed  (1) 
because  of  the  omission  of  the  plaintiff's  complaint  to  properly 
aver  that  the  chattel  mortgage  involved  in  the  suit  was  filed 
for  record,  and  (2)  because  it  was  not  properly  pleaded  that 
said  mortgage  had  been  extended  to  the  22nd  of  June,  1896. 

The  case  was  again  proceeded  with  before  the  District 
Court,  where  plaintiff  filed  an  amended  complaint,  in  which 
he  averred  that  the  chattel  mortgage  described  in  the  com- 
plaint was  filed  for  record,  and  that  for  the  purpose  of  renew- 
ing said  mortgage,  under  the  provisions  of  Section  1642, 
Fifth  Division  of  the  Compiled  Statutes,  1887,  the  debt  being 
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wholly  unpaid,  plaintiff  filed  in  the  office  of  the  clerk  and  re- 
corder a  certain  affidavit,  showing  ^  <the  date  of  said  mortgage, 
the  names  of  the  mortgagor  and  mortgagee  therein,  the  date 
of  filing  the  same,  the  amount  of  the  debt  secured  thereby, 
the  amount  of  said  debt  justly  owing  at  the  time  of  filing  said 
affidavit,  the  time  to  which  the  same  is  extended,  and  that 
such  debt  was  not  made  nor  renewed  nor  extended  to  hinder, 
delay,  or  defraud  creditors  or  subsequent  mortgagees  of  said 
mortgagor,"  etc. 

To  this  amended  complaint,  defendants  the  Minnesota  Type 
Foundry  Company  and  Jurgens  answered,  by  pleading  the 
affidavit  under  which  plaintiff  alleged  he  had  renewed  the 
mortgage,  and  denying  that,  by  reason  of  the  facts  alleged, 
the  mortgage  was  renewed  or  continued  for  any  length  of 
time,  or  at  all. 

Plaintiff  was  granted  a  judgment  on  the  pleadings.  The 
type  foundry  company  and  Jurgens  have  appealed. 

Claybergj  Corhett  <&  Ovm^n^  for  Appellants. 

It  is  very  clear  from  the  provisions  of  Sections  1541,  1542 
and  1543  that  a  chattel  mortgage  may  be  renewed  or  extended, 
without  extending  the  time  for  the  maturity  of  the  debt  se- 
cured thereby,  and  that  an  extension  of  the  time  of  payment 
of  the  indebtedness  does  not  operate  to  renew  or  extend  the 
mortgage.  As  an  extension  of  the  time  of  payment  of  the  in- 
debtedness does  not  renew  or  extend  the  mortgage  and  a  re- 
newal of  the  mortgage  does  not  extend  the  time  of  payment  of 
the  indebtedness  no  reason  can  exist  for  stating  in  the  affidavit 
for  renewal  the  time  to  which  the  payment  of  the  indebted- 
ness is  extended.  The  extension  of  the  time  for  the  payment 
of  the  indebtedness  secured  by  a  chattel  mortgage  is  a  matter 
that  does  not  concern  third  parties,  and  can  be  arranged  by 
agreement  between  the  mortgagee  and  mortgagor  without 
making  a  record  of  such  agreement,  as  shown  by  Section 
1543.  The  extension  of  the  mortgage,  however,  is  a  matter 
which  clearly,  affects  third  parties,  and  it  is  for  this  reason 
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that  the  law  has  wisely  provided  that  a  notice  of  the  period  of 
such  extension  or  renewal  must  be  given  by  requiring  the  affi* 
davit  to  be  filed.  Statutes  relating  to  the  renewal  of  chattel 
mortgages  must  be  strictly  construed.  (Cobbey  on  Chattel 
Mortgages,  §  591.)  This  court  has,  by  a  uniform  line  of  de- 
cisions, held  that  the  failure  to  strictly  comply  with  the  pro- 
visions of  the  chattel  mortgage  law  with  reference  to  the  affi- 
davit to  be  attached  to  a  chattel  mortgage,  renders  the  mort- 
gage void.  {MUhurn  Manufacturing  Co,  v.  Johnson^  9  Mont. 
537;  Baker  v.  Power^  7  Mont.  326;  Marcum  v.  Coleman^  10 
Mont.  73;  Leopold  y,  Silverman^  7  Mont.  266;  Butte  Hard- 
ware Co.  V.  Sullivan^  7  Mont.  307;  Cope  v.  Type  Foundry 
Co,,  49Pac.  387.) 

Wm,   Wallace^  Jr.,  Attorney  for  Respondent. 

The  act  speaks  of  renewing  the  mortgage  by  doing  certain 
things;  these  things  done — the  effect  is  to  renew  the  mortgage. 
The  things  to  be  done  involve  statements  to  be  made  in  the 
affidavit;  the  object  of  those  statements  was  to  inform  credi- 
tors and  other  persons  of  the  amount  of  the  mortgage  debt. 
The  principal  object  of  the  statute  is  to  give  notice  to  all  per- 
sons interested  at  intervals  of  two  years  of  the  amount  of  the 
mortgage  debt.  {Rice  v.  KaKn,  36  N.  W.  465,  467.)  The 
mortgage  is  a  mere  incident  to  the  debt^,  the  assignment  of  the 
latter  carries  the  former  with  it,  though  the  former  be  not 
named.  (Jones  on  Mortgages,  §  817  and  notes;  §  3825  of 
the  Civil  Code  and  cases  cited. )  For  this  reason,  in  the  satis- 
faction of  a  chattel  mortgage,  you  simply  state  that  the  debt 
is  paid,  or  the  conditions  fulfilled,  or  the  obligation  discharged, 
not  that  the  mortgage  is  satisfied,  which  is  a  legal  conclusion 
flowing  from  the  stated  facts.  (§  712,  Fifth  Division  of  the 
Compiled  Statutes;  §  933  of  the  Civil  Code;  §  1552,  Fifth 
Division  of  the  Compiled  Statutes;  §  3874  of  the  Civil  Code.) 
Just  as  here  the  mortgage  is  renewed  by  giving  essential  in- 
formation under  oath  as  to  the  mortgage  debt.  Counsel  cites 
Montana  decisions  holding  these  statutes  in  derogation  of  the 
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'  common  law,  and  therefore  to  be  strictly  construed.  These 
statutes  are  continued  in  the  new  code.  The  code  itself  ex- 
pressly declares  the  rule  of  interpretation  as  follows:  ^'The 
rule  of  the  common  law,  that  statutes  in  derogation  thereof 
are  to  be  strictly  construed,  has  no  application  to  this  code. 
The  code  establishes  the  law  of  this  state  respecting  the  sub- 
jects to  which  it  relates,  and  its  provisions  are  to  be  liberally 
construed  with  a  view  to  effect  its  objects  and  to  promote 
justice."  (§  4652  of  the  Civil  Code;  Cobbey  on  Chattel 
Mortgages,  §  593;  Manwaring  v.  Jennison^  61  Mich.  120 
foot,  140  foot;  (27  N.  W.  899).  It  is  admitted  that  the  pur- 
pose of  the  plaintiff  in  filing  the  document  was  to  comply  with 
this  section.  He  designed  doing  nothing  else.  The  object  of 
the  act  is  fully  accomplished  by  the  affidavit  filed.  For,  as 
we  have  seen,  the  purpose  of  the  act  was  to  furnish  informa- 
tion as  to  the  condition  of  the  mortgage  debt,  and  it  is  held 
that  if  the  affidavit  filed  accomplishes  the  purpose  of  the  act, 
even  though  not  in  the  saying  that  it  operated  to  extend  the 
debt  or  obligation,  which  is  entirely  distinct  from  the  mort- 
gage lien.  Counsel  asserts  tjhat  any  debt,  maturing  several 
years  hence,  may  be  secured  by  a  chattel  mortgage,  and  urges 
this  as  indicating  that  the  renewal  section  can  not  contemplate 
a  statement  of  debt  extension.  But  it  is  decided  that  a  mort- 
gage thus  given  to  secure  notes  maturing  later  than  the  maxi- 
mum statutory  period,  is  thereby  rendered  void  as  to  creditors 
and  purchasers.  (^Silvis  v.  Aultman  <&  Co.^  31  N.  E.  11,  13.) 
The  statute  referred  to  in  the  case  last  cited  is  useful  by  way 
of  contrast  to  show  how  a  statute  would  be  worded  if  it  was 
intended  that  the  affidavit  should  state  the  time  to  which  the 
mortgage  was  extended.  It  is  a  primary  rule  of  construction 
that  a  statute  must  be  so  interpreted,  first,  as  to  accomplish 
its  purpose;  and  second,  so  as,  if  possible,  to  giv^  some  mean- 
ing and  effect  to  every  word  employed.  The  interpretation 
contended  for  by  appellant  not  only  renders  the  words  *  're- 
newed or  extended"  in  the  last  italics  clause  without  meaning, 
but  renders  them  absolutely  contradictory. 

Were  not  the  foregoing  suggestions  conclusive  of  this  ques- 
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tion,  the  further  point  may  be  suggested  that  respondentia 
mortgage  was  good  until  August  22nd  without  renewal.  Mean- 
time the  code  went  into  effect,  and  under  its  changed  provi- 
sion (controlling  as  to  effect  of  notice  after  July  1,  1895)  ap- 
pellants could  acquire  no  right  against  us  because  they  had  ac- 
tual notice  of  our  mortgage.  (§  3861  of  the  Civil  Code; 
Cobbey  on  Chattel  Mortgages,  698  and  cases  cited;  Riederer 
V.  Pfaff,  61  Fed.  872;  Bank  v.  Eahnle,  31  Pac.  1057,  1058; 
Nix  V.  Wiawdlj  54  N.  W.  620;  Hice  v.  Aahn,  35  N.  W. 
465,  466  foot.) 

Hunt,  J. — The  question  for  decision  is  :  Was  the  affidavit 
for  renewal,  which  respondent  relies  upon,  sufficient  to  re- 
new the  mortgage  ?     The  affidavit  is  as  follows  : 

« ^George  F.  Cope,  cashier,  being  duly  sworn,  deposes  and 
says  :  (1)  That  he  is  the  mortgagee  named  in  a  certain  chat- 
tel mortgage  made  and  executed  by  Lucien  Eaves,  the  mort- 
gagor therein  named;  (2)  that  said  mortgage  bears  date  upon 
the  22nd  day  of  June,  1895,  and  that  the  same  was  filed  of 
record  in  the  office  of  the  County  Recorder  of  the  County  of 
Lewis  and  Clarke,  and  State  of  Montana,  upon  the  22nd  day  of 
June,  1895;  (3)  that  the  amount  of  the  debt  or  obligation  se- 
cured by  the  said  chattel  mortgage  is  the  sum  of  one  thousand 
and  sixty-six  dollars,  and  that  there  is  now  justly  owing  upon 
said  debt  or  obligation  the  sum  of  one  thousand  and  sixty-six 
dollars;  (4)  that  the  time  for  the  payment  of  said  last  men- 
tioned sum  is  hereby  extended  to  the  22nd  day  of  June,  A.  D. 
1896;  (5)  that  said  debt  or  obligation  was  neither  made,  nor 
is  the  same  renewed  or  extended,  to  hinder,  delay,  or  defraud 
the  creditors  or  subsequent  mortgagees  of  the  mortgagor. 
George  F.  Cope,  Cashier. 

'^Subscrib^d  and  sworn  to  before  me,  this  26th  day  of  June^ 
1895.  Frank  D.  Miracle,  Notary  Public  in  and  for  the  County 
of  Lewis  and  Clarke,  State  of  Montana. ' ' 

The  statute  under  which  renewals  of  chattel  mortgages  were 
made  when  the  mortgage  involved  herein  was  given  and  re- 
newed was  as  follows  : 
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'  'Every  mortgage  of  goods,  chattels  or  personal  property 
made,  acknowledged  and  filed  as  provided  by  the  laws  of  this 
state  may  be  renewed  at  or  before  the  maturity  of  the  debt 
or  obligation  secured  thereby  in  case  such  debt  or  obligation, 
or  any  part  thereof,  be  unpaid  or  unfulfilled,  by  filing  an  affi- 
davit showing  the  date  of  such  mortgage,  the  name  of  the 
mortgagor  and  mortgagee,  the  date  of  filing  the  same,  the 
amount  of  the  debt  or  obligation  secured  thereby,  and  the 
amount  of  the  debt  justly  owing  at  the  time  of  filing  such  affi- 
davit or  the  conditions  of  the  obligations  unfulfilled,  the  time 
to  which  the  same  is  extended,  which  time  shall  not  exceed  one 
year,  and  that  such  debt  or  obligation  was  neither  made  nor 
renewed  or  extended  to  hinder,  delay  or  defraud  the  creditors 
or  subsequent  mortgagees  of  the  mortgagor,  which  affidavit 
shall  be  subscribed  and  sworn  to  by  the  mortgagee  before  an 
officer  authorized  to  administer  oaths,  and  filed  in  the  office 
where  such  mortgage  therein  described  is  filed,  and  thereupon 
the  clerk  and  recorder  of  deeds  of  such  county  shall  attach 
such  affidavit  to  the  mortgage  therein  described  and  note  the 
date  of  filing  thereof  opposite  the  entry  of  the  mortgage 
therein  described  in  the  book  provided  by  law  for  the  entry  of 
chattel  mortgages  and  thereby  such  mortgage  shall  be  re- 
newed, continue  and  be  valid  and  of  full  force  and  eflfect  upon 
the  goods,  chattels  or  personal  property  described  therein  for 
the  time  stated  in  such  affidavit,  not  to  exceed  one  year." 

Does  the  affidavit,  quoted  above,  conform  to  the  statute  ? 
We  think  it  does,  and  that  when  said  affidavit  was  filed  in  the 
office  where  the  original  mortgage  therein  described  was  filed, 
and  when  the  clerk  and  recorder  of  deeds  of  the  county  in 
whose  office  the  mortgage  was  filed  attached  the  affidavit  to  the 
mortgage  therein  described,  and  noted  the  date  of  filing  as 
provided  by  the  statute,  thereby  the  mortgage  was  renewed, 
was  continued  and  became  a  valid  lien,  of  full  force  and  effect 
upon  the  chattels  described  in  the  mortgage,  for  the  time 
specified  in  the  affidavit. 

The  statute  declares  that  *  'every  mortgage  *  *  *  made, 
acknowledged  and  filed  as  provided  by  the  laws  of  this  state 
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may  be  renewed  *  *  *  by  filing  an  aflSdavit, "  etc.  Thus, 
the  right  to  have  the  mortgage  renewed  is  complete,  provided 
the  necessary  affidavit  to  make  effectual  the  renewal  is  made 
and  filed.  The  affidavit  contemplated  must  show  six  essential 
facts:  (1)  The  date  of  the  mortgage;  (2)  the  name  of  the 
mortgagor  and  mortgagee;  (3)  the  date  of  filing  the  (same) 
mortgage;  (4)  the  amount  of  the  debt  or  obligation  secured 
(thereby)  by  the  mortgage;  (5)  the  amount  of  the  debt  justly 
owing  at  the  time  of  filing  of  the  affidavit,  or  the  conditions 
of  the  obligation  unfulfilled ;  (6)  the  time  to  which  the  (same) 
debt  or  obligation  unfulfilled  is  extended;  and  (7)  that  such 
debt  or  obligation  unfulfilled  was  neither  made  nor  renewed 
nor  extended  to  hinder,  delay  or  defraud  creditors  or  subse- 
quent mortgagees  of  the  mortgagor.  It  is  by  carrying  out 
this  prescribed  method  of  showing  these  facts,  and  by  filing 
an  affidavit  containing  them,  that  the  mortgage  is  renewed. 

Counsel  for  appellant  would  have  us  read  the  sixth  essential 
of  the  affidavit  as  though  it  required  the  affidavit  to  show  <  'the 
time  to  which  the  mortgage  is  extended,"  and  not  <*the  time 
to  which  the  debt  or  unfulfilled  obligation  is  extended."  But 
if  it  is  kept  in  mind  that  the  renewal  is  by  means  of  filing  the 
affidavit  referred  to,  and  not  by  indorsements  or  writings  upon 
the  original  mortgage,  we  are  held  to  a  consideration  of  just 
what  the  contents  of  the  affidavit  alone  must  be,  and  to  an  in- 
terpretation of  the  words  and  sense  of  the  statute  which  pro- 
vide for  the  showing  to  be  made  therein.  The  mortgage  is  a 
separate  instrument,  in  no  way  affected  until  the  affidavit  has 
been  filed  and  the  proper  entries  have  been  made.  By  section 
1542  it  becomes  the  subject  of  renewal,  and  although  neces- 
sarily to  be  referred  to  in  the  affidavit  for  renewal,  still  its  re- 
newal is  accomplished  by  means  of  the  affidavit,  and  by  it 
alone.  Examining  the  fifth  subdivision  of  the  necessary  con- 
tents of  the  affidavit,  we  find  that  the  amount  of  the  debt 
justly  owing,  or  the  condition  of  the  obligation  unfulfilled, 
must  be  shown.  By  the  condition  of  the  obligation  unfulfilled 
is  meant  the  condition  of  the  outside  obligation  to  secure  which 
the  mortgage  was  originally  given.     The  mortgagor,   for  ex 
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ample,  may  have  obligated  himself  to  indemnify  the  mortga- 
gee for  signing  a  note  as  surety  in  a  bank,  or  for  signing  and 
executing  a  penal  bond  or  an  attachment  bond,  in  which  cases 
the  affidavit  must  show  the  condition  of  the  obligation  of  the 
mortgagor  to  the  mortgagee  yet  unfulfilled.  If  it  be  a  debt 
owing,  the  amount  need  only  be  stated.  Under  this  interpre- 
tation of  the  fifth  statement  of  the  affidavit,  the  adjective 
"same,"  in  the  sixth  statement,  refers  to  the  amount  of  the 
debt  or  obligation  just  befoie  mentioned  in  the  fifth  statement 
as  necessary  to  be  shown  in  the  affidavit  for  renewal.  Then 
comes  the  seventh  essential  showing  of  the  affidavit,  where  the 
reference  of  the  statute  to  *  'such' '  debt  or  obligation  again  re- 
lates to  the  certain  specified  debt  or  obligation  unfulfilled 
theretofore  mentioned,  and  to  secure  which  the  mortgage  was 
given. 

We  are  confirmed  in  this  construction  of  the  statute  by  ex- 
amining Section  1543  of  the  Compiled  Statutes.  It  is  therein 
provided  that  the  filing  of  the  affidavit  required  by  Section 
1642  ''shall  not  be  construed  to  extend  the  time  of  maturity  of 
any  debt  or  the  execution  of  any  obligation  secured  by  such 
mortgage,"  but  the  same  may  be  enforced,  and  such  mortgage 
foreclosed,  unless  agreement  be  made  between  the  mortgagee 
and  mortgagor  extending  the  time  of  payment  of  such  debt  or 
fulfillment  of  such  obligation  to  the  time  stated  in  such  affi- 
davit. The  words  "obligation  secured  by  such  mortgage"  are 
evidently  any  debt  or  obligation  secured  by  such  a  mortgage 
as  may  be  renewed  under  the  provisions  of  Section  1542. 
Section  1543  pertains  especially  to  the  debt  or  obligation,  as 
contradistinguished  from  the  mortgage  itself;  while  Section 
1542  relates  especially  to  the  mortgage.  Again,  the  latter 
section  provides  for  the  renewal  of  the  mortgage;  but  the 
former  expressly  says  that  there  shall  be  no  extension  of  the 
time  of  maturity  of  the  debt  or  obligation  secured  by  merely 
filing  the  affidavit  referred  to,  unless  there  is  an  agreement 
between  mortgagee  and  mortgagor  extending  the  time  of  pay- 
ment of  the  debt  or  fulfillment  of  the  obligation  to  the  time 
stated  in  the  affidavit  of  renewal. 
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It  follows  from  this  reasoning  that  Section  1542  is  ineffec- 
tual for  the  purpose  of  extending  the  time  of  the  maturity  of 
the  debt  or  obligation  without  Section  1543,  for  no  extension 
of  a  mortgage  only  would  carry  with  it  the  extension  of  the 
time  of  maturity  of  a  debt  secured  by  such  mortgage.  A 
mortgagee  may,  under  Section  1542,  keep  his  mortgage  lien 
alive  for  the  length  of  time  stated  in  his  affidavit  of  renewal ; 
and  thus  third  persons  are  put  on  notice  of  his  extended  lien 
and  the  amount  due  him,  but  the  mortgagor  may  not  derive 
the  benefit  of  having  the  maturity  of  his  debt  extended 
through  the  mortgagee's  act  of  renewal,  unless  he  can  agree 
with  the  mortgagee  to  extend  the  time  of  payment  of  such 
debt.  If  he  makes  such  an  agreement,  the  statute  is  for  his 
advantage,  and  he  secures  an  extension  without  the  cost  and 
annoyance  of  a  new  mortgage.  If  he  cannot  make  it,  although 
the  mortgagee  may  extend  his  mortgage,  he  can  foreclose  at 
any  time  within  the  period  of  extension. 

The  question  at  issue  being  purely  one  of  statutory  con- 
struction, our  judgment  is  that  respondent's  affidavit  is  in  ac- 
cord with  Section  1542;  and,  by  filing  the  same,  he  thereby 
renewed  the  mortgage  described  in  his  complaint. 

The  judgment  is  affirmed. 

Affirmed. 

Pemberton,  C.  J.,  and  Pigott,  J.,  concur. 


STATE  EX  REL.  BRAY  et  al.,  Appellants,  v.    JOSEPH 
V.  LONG,  ET  AL.,  Respondents. 

[Submitted  March  28, 1898.    Decided  March  31. 1898.] 

School  Districts — Constitutionality,  of  Election  Laws — Title 
of  Bill, 

1.  Ord  nance  l,  Section  24  and  Article  11,  Section  i,  which  provides  for  the  establish- 
ment and  maintenance  of  a  general,  uniform  and  thorough  system  of  public,  free 
common  schools,  does  not  pruhiblt  the  enactment  of  a  law  classifying  school  districts 
for  the  purposes  of  the  election  of  trustees  according  to  population,  so  long  as  the 
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law  proTldeg  for  a  reMonable  classification  and  Is  reasonable  and  uniform  in  its 
operation  and  effect  upon  all  districts  within  the  same  classlftcatlon-^lthough  at  the 
time  of  the  passage  of  the  act,  only  a  few  districts  would  be  Included  within  the 
law. 
2.  A  law  which  classifies  school  districts  according  to  population  and  provides  a  sys- 
tem for  the  election  of  trustees  which  is  uniform  for  all  districts  within  the  same 
class  Is  not  a  local  or  special  law  within  the  meaning  of  Section  26,  Article  6  of  the 
Constitution,  although  the  law  provides  that  the  elections  in  the  different  classes 
shall  be  held  under  different  supervision. 

5.  The  title  of  a  bill  was  as  follows,  **An  Act  to  amend  Sections  1770  and  1782  inclusive, 
of  Article  4,  Chapter  e.''  etc.  Held,  that  the  title  fairly  stated  the  subject  of  the  leg- 
islation, and  that  the  omission  to  specifically  enumerate  the  intermediate  sections 
did  not  make  the  bill  invalid  as  to  them. 

4.  An  election  law  which  provides  that  a  resident  of  the  district  who  is  not  a  citizen  of 
the  United  States  may  register  upon  his  taking  an  oath  that  he  is  entitled  to  become 
a  citizen  of  the  United  States  and  that  it  Is  his  honest  intention  to  become  such  be- 
fore the  school  election  day  of  that  year,  Is  not  In  violation  of  Section  2.  Article  9  of 
the  State  Constitution  which  provides  that  no  person  except  citizens  of  the  United 
States  shall  have  the  right  to  vote. 

6.  The  court  refused  to  decide  whether  that  section  of  the  law  which  fixed  the  term  of 
office  at  three  years  is  in  violation  of  Section  6,  Article  16  of  the  State  Constitution, 
which  provides  that  "The  LeglsUttiv  e  Assembly  may  provide  for  the  election  or  ap- 
pointment of  such  other  county,  township,  precinct  and  municipal  officers  as  public 
convenience  may  require,  and  their  term  of  office  shall  be  as  required  bylaw,  not  in 
any  case  to  exceed  wo  years,  etc."  Held,  however,  that,  even  if  that  section  is  in  vio- 
lation of  the  section  of  the  constitution  referred  to,  the  remainder  of  the  act  is  not 
thereby  rendered  Invalid;  but,  as  the  part  fixing  the  term  Is  severable,  the  law  Is 
valid  for  the  terms  prescribed,  not  in  conflict  with  the  constitution. 

6.  Held,  further,  that,  even  if  one  section  of  the  act  could  be  construed  to  be  an  attempt 
to  increase  the  salary  of  the  trustees  who  held  over,  and,  therefore,  in  violation  of 
Section  81,  Article  6  of  the  Constitution,  the  remainder  of  the  act,  includhig  the  pro- 
vision for  the  election  of  new  trustees,  would  not  thereby  be  rendered  invalid. 

7.  Section  6,  Article  8  of  the  Constitution  provides  that  "All  elections  shall  be  free  and 
open,  and  no  power,  civil  or  military,  shall  at  any  time  interfere  to  prevent  the  free 
exercise  of  the  right  of  suffrage."  The  act  of  1897  provides  for  not  less  than  two  nor 
more  than  five  polling  places  in  districts  of  the  first  class.  It  appeared  that  the  fa- 
ciUtles  were  somewhat  inadequate  to  accommodate  those  who  wished  to  vote;  but  it 
further  appeared  that  those  who  were  not  able  to  vote  did  not  attempt  to  do  so  until 
the  latter  part  of  the  day.  Beld,  that  the  law  would  not  be  held  to  be  in  conflict  with 
the  section  of  the  constitution  referred  to. 

8.  Section  27,  Article  5  of  the  constitution  provides  that  "the  presiding  officer  of  each 
house  shall  in  the  presence  of  the  house  over  which  he  presides  sign  all  bills  and 
joint  resolutions  passed  by  the  Legislative  Assembly  Immediately  after  their  titles 
have  been  publicly  read,  and  the  fact  of  signing  shall  be  at  once  entered  upon  the 
Journal.  The  bill  in  question  bore  the  signature  of  the  presiding  officet  of  each 
house,  but  the  journal  omitted  to  show  that  the  bill  was  signed  as  required ;  it  was 
not  claimed,  however,  that  the  bill  was  not  duly  signed.  Held,  that  the  presumption 
is  that  the  legislature  and  the  presiding  officers  did  their  duty,  and  that  the  bill  was 
regularly  passed. 

Appeal  from  District  Courts  Stiver  Bow  County.  WUlicmi 
Clofficy^  Judge. 

Quo  WARRANTO  by  the  state,  on  the  relation  of  Edwin  Bray, 
O.  J.  McConnell,  F.  E.  Curtis,  and  J.  A.  Baker  against 
Joseph  V.  Long,  John  B.   Frederic,  Michael  Burke  and  Au- 
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gustas  T.  Morgan.     From  a  judgment  for  defendants  plaintiff 
and  relators  appeal.     Affirmed. 

Statement  of  the  case  by  the  court 

Proceedings  in  quo  warranto.  The  relators  allege  that  on 
the  first  Saturday  of  April,  1894,  an  election  was  held  within 
and  for  School  District  No.  1,  Silver  Bow  county,  pursuant 
to  the  provisions  of  the  law,  for  the  election  of  trustees  of 
said  school  district  for  the  term  of  three  years  immediately 
succeeding  said  election;  that  at  said  election  the  plaintiffs 
Bray,  McConnell  and  Curtis  received  the  greatest  number  of 
legal  votes  cast  for  trustees  of  said  school  district  for  the  term 
aforesaid,  and  were  duly  declared  elected,  and  were  duly 
qualified  to  serve,  and  did  qualify  as  required  by  law,  and  en- 
tered upon  the  discharge  of  the  duties,  until  prevented  from 
continuing  to  discharge  the  duties  by  the  wrongful  acts  of  the 
defendants;  that  on  April  17,  1897,  the  defendants  usurped 
the  offices  of  school  trustees,  held  as  aforesaid  by  the  relators, 
and  without  authority  held  and  still  hold  and  exercise  the 
functions  of  school  trustees.  The  prayer  of  the  complaint  is 
for  a  judgment  that  the  defendants  are  not  entitled  to  said 
offices,  and  that  they  be  ousted  therefrom,  and  that  the  rela- 
tors are  entitled  to  said  offices,  and  that  they  be  put  into  pos- 
session of  the  same. 

The  answer  contains  a  denial  of  the  material  allegations  of 
the  complaint,  and  affirmatively  avers  that  on  the  first  Satur- 
day of  April  1897,  an  election  for  school  trustees  was  duly 
held  for  School  District  No.  1,  Silver  Bow  County,  under  the 
provisions  of  ^*an  act  to  amend  Section  1770  and  1782,  inclu- 
sive of  Article  4,  Chapter  6,  Title  3,  Part  3  of  the  Political 
Code,  relating  to  the  election  of  school  trustees,  and  to  amend 
said  article  by  adding  thereto  six  sections,"  etc.,  approved 
March  6,  1897;  that  at  said  election,  which  was  regularly 
held,  the  defendants,  who  had  been  duly  nominated  and  who 
were  duly  qualified,  were  elected  as  school  trustees,  and  the 
result  of  such  election  was  duly  declared,  and  the  said  defend- 
ants did  duly  qualify  pursuant  to  law,   and   ever   since  April 
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17,  1897,  have  been  in  the  possession  and  entitled  to  the  pos- 
session of  their  respective  offices  as  school  trustees  of  said 
school  district,  and  have  ever  since  discharged  the  duties  per- 
taining to  said  offices;  and  that  the  defendants  Long,  Fred- 
eric and  Burke  were  each  elected  for  the  term  of  three  years 
as  the  successors  of  the  relators  Bray,  McConnell  and  Curtis. 
It  is  further  alleged  that  the  relators  voluntarily  surrendered 
their  offices  to  the  defendants. 

The  relators  denied  the  affirmative  matter  in  the  defend- 
ants^ answer,  and,  in  affect,  averred  that  the  act  under  which 
the  defendants  claim  to  have  been  elected  school  trustees  is  un- 
constitutional and  void. 

The  cause  was  tried  to  the  court  without  a  jury  on  March  1, 
1898.  Evidence  was  heard,  and  judgment  was  rendered  in 
favor  of  the  defendants  and  against  the  relators.  The  plaint- 
iff and  the  relators  appeal  from  the  judgment.  The  appeal  to 
this  court  was  submitted  three  days  ago. 

E.  N.  Harwoodj  for  Relators. 

Eramett  Callahan^  for  Respondents. 

Peb  Curiam. — The  questions  raised  by  this  appeal  are  very 
important,  and  of  public  concern.  They  affect  several  school 
elections  in  the  state,  and  that  the  electors  may  be  correctly 
guided  as  to  what  laws  obtain  controlling  school  elections  to 
be  held  a  few  days  hence,  we  are  asked  to  decide  the  case  at 
once.  We  shall  do  so,  having  given  our  attentive  considera* 
tion  to  the  points  presented  since  their  submission  to  the 
court.  But,  owing  to  the  pressure  of  time,  we  shall  very 
briefly  and  succinctly  review  the  several  arguments  relied 
npon,  and  urged  upon  our  consideration. 

1.  It  is  conceded  that  the  principal  question  involved  is 
the  constitutionality  of  the  act  of  the  Fifth  Legislative  As- 
sembly desicrnated  as  ^'SenateBill  No.  56,''  entitled  <<An  act 
to  amend  Sections  1770  and  1782  inclusive,  of  Article  4,  Chap- 
ter 6,  Title  3,  Part  3  of  the  Political  Code,  relating  to  the 
election  of  school  trustees,  and  to  amend  said  article  by  adding 
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thereto  six  additional  sections  with  reference  to  the  election  of 
school  trustees,  providing  for  registration  in  certain  districts, 
and  compensation  for  school  trustees  in  certain  districts, 
and  repealing  all  acts  and  parts  of  acts  in  conflict  herewith.  ^ ' 
(Laws  of  Montana,  Fifth  Session,  page  136.)  The  relators 
challenge  the  constitutionality  of  said  law  upon  eight  grounds. 
We  shall  examine  them  seriatim : 

1.  It  is  said  that  the  law  is  unconstitutional  because  it 
breaks  and  destroys  the  system  and  uniformity  required  by 
Constitutional  Ordinance  1,  Section  4  and  Article  11,  Section 
1,  which  requires  provision  to  be  made  for  the  establishment 
and  maintenance  of  a  uniform  system  of  public  schools,  and 
that  the  Legislative  Assembly  shall  establish  and  maintain  a 
general,  uniform  and  thorough  system  of  public,  free,  com- 
mon schools. 

We  do  not  believe  that  by  the  constitutional  section  cited 
there  is  any  restriction  upon  the  right  of  the  Legislative  As- 
sembly to  classify  school  districts  for  purposes  of  election  of 
trustees  with  relation  to  population,  so  long  as  the  law  passed 
makes  a  reasonable  classification,  and  is  reasonable  and  uni- 
form in  its  operation  and  effect  upon  all  districts  within  such 
classification  made.  The  classification  may  only  extend  to  a 
few  districts  this  year,  yet  that  does  not  impair  the  validity 
of  the  law;  for  another  year  it  may  govern  many  more  dis- 
tricts, and  must,  if  they  have  sufficient  population  'to  be 
brought  within  the  classification  provided  for.  {State  v. 
Donavan  (Nev.)  15  Pac.  783.)  Nor  do  we  think  such  a  law 
breaks  or  destroys  the  system  in  the  establishment  and  main- 
tenance of  the  public  schools.  The  uniformity  and  thorough- 
ness of  a  system  of  public  schools  are  not  interfered  with  by 
providing  for  a  general  and  reasonable  methoc^  of  the  election 
of  trustees,  even  if  the  methods  of  election  vary  according  to 
the  number  of  inhabitants  in  the  sever-al  districts. 

2.  It  is  said  the  law  is  local  and  special,  hence  is  uncon- 
stitutional, under  Section  26,  Article  5  of  the  Constitution. 

We  hold  to  the  contrary.  It  is  not  local,  for  it  may  and 
does  apply  to  any  or  all  school  districts  of  certain  populations 
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within  the  state.  It  is  not  special,  because  it  applies  without 
discrimination  to  all  districts  within  any  of  the  several  classi- 
ficationQ  made.  It  does  not  regulate  elections  by  prescribing 
different  voting  qualifications  in  any  one  district  from  those 
prescribed  in  other  districts.  Its  provision  in  this  respect 
control  in  every  district  within  the  several  classifications 
made. 

The  mere  fact  that  in  districts  of  the  first  class  the  election 
shall  be  under  the  supervision  of  the  Board  of  County  Commis- 
sioners, while  in  districts  of  the  second  class  elections  are 
under  supervision  of  school  trustees,  does  not  make  it  a  local 
or  special  law^  or  destroy  the  uniformity  and  system  in  re- 
spect to  the  common  schools.  A  particular  method  of  super- 
vision of  an  election,  if  common  to  all  districts  of  a  certain 
class,  does  not  change  the  system  of  the  schools  at  all;  nor 
does  it  make  the  law  defining  the  power  of  such  supervision, 
and  vesting  it  in  the  county  commissioners,  a  special  law. 

3.  It  is  argued  that,  excepting  Sections  1770  and  1782, 
the  bill  is  unconstitutional  because  the  title  is,  <<An  act  to 
amend  Sections  1770  and  1782,  inclusive,  of  Article  4,  Chap- 
ter 6,  Title  3,  Part  3  of  the  Political  Code,"  etc.  The  omis- 
sion to  specifically  enumerate  the  sections  between  Sections 
1770  and  1782,  and  which  are  very  plainly  covered  by  the 
word  <  ^inclusive, "  is  not  fatal  to  the  bill.  No  one  could  mis- 
understand the  title,  or  be  misled  by  the  words  of  it.  It 
fairly  apprised  one  of  the  subject  of  the  legislation,  and  that 
the  entire  number  of  sections  of  a  certain  specified  article  of 
the  code,  from  Section  1770  to  1782,  inclusive,  thereof,  were 
to  be  amended. 

4.  It  is  next  argued  that  it  is  unconstitutional  in  that  it 
permits  persons  to  vote  who  are  not  qualified  electors  under 
the  constitution  of  the  state.  The  bill  requires  registration  of 
voters  in  certain  districts. 

We  quote  the  oath  for  registration.  It  is  as  follows :  <<I 
am  a  citizen  of  the  United  States  or  that  I  am  entitled  to  be- 
come a  citizen  of  the  United  States,  and  it  is  my  honest  inten- 
tion to  become  such  before  the  school  election  day  of  this 
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year;  that  I  am  of  the  age  of  twenty-one  years,  and  will  have 
actually  and  not  constructively,  been  a  bona  fide  resident  in 
Montana  twelve  months,  and  in  the  school  district  thirty  days 
next  preceding  the  day  of  election,  and  that  I  am  not  regis- 
tered elsewhere  in  this  school  district  for  this  election  year, 
so  help  me  God." 

It  is  also  provided  by  section  1778  that :  ''In  districts  of 
the  first  class  the  person  desiring  to  vote  shall  at  the  time  he 
or  she  presents  his  or  her  ballot,  announce  his  or  her  name, 
and  the  judges  of  election,  if  they  find  such  name  on  the  offi- 
cial 'check  list, '  or  if  not  and  be  or  she  takes  the  oath  herein 
prescribed,  one  of  the  judges  shall  take  the  ballot  and  deposit 
it  in  the  ballot  box,  and  the  clerk  shall  immediately  write  the 
name  of  such  person  on  the  poll  list,  and  one  of  the  judges 
shall  write  opposite  the  said  name  on  the  official  check  list  the 
word  *  Voted.'  *  *  *  Provided,  however,  that  if  any 
person,  otherwise  qualified  to  vote,  makes  oath  before  one  of 
the  judges  that  he  or  bhe  registered  at  any  registry  precinct 
in  such  district,  naming  it,  before  a  registry  agent,  giving  his 
name,  to  vote  at  said  election,  and  that  his  or  her  name  does 
not  appear  correctly  on  said  check  list,  or  has  been  omitted 
therefrom,  or  that  by  reason  of  absence  or  sickness  during  the 
period  of  registration  he  or  she  was  unable  to  register,  the 
judges  of  election  shall  make  an  entry  opposite  his  or  her 
name  on  the  poll  list  to  the  effect  that  he  or  she  was  sworn  and 
voted  and  shall  permit  him  or  her  to  vote." 

The  special  objection  here  pressed  is  that  by  these  provi- 
sions just  quoted  persons  who  are  not  citizens  of  the  United 
States  may  vote.  But  we  must  take  the  law  together  in  its 
several  parts,  and  construe  it  as  enacted  in  harmony  with,  and 
not  in  violation  of,  the  constitution.  Neither  the  provisions 
requiring  registration  of  voters,  nor  the  oath  of  registration, 
authorize  a  person  to  vote  who  is  not  entitled  to  that 
privilege  under  the  constitution.  The  object  of  permit- 
ting one  to  register,  who,  although  not  a  citizen  at  the  time 
of  the  registration,  yet  intends  to  become  such  before  election 
day,  is  to  authorize  one  to  register  who  will   be  entitled  to 


21  Mont.]  State  v.  Long.  33 

vote  if  between  the  time  of  registration  and  of  election  be  be- 
comes a  citizen  of  the  United  States.  The  statute  only  facili- 
tates registration,  and  secures  to  one  qualified  to  vote  on  elec- 
tion day  that  right  The  right  of  challenge  is  preserved  (Sec- 
tion 1779),  and  by  the  oath  put  upon  a  challenge  the  voter 
must  swear  that  he  is  a  citizen  of  the  United  States.  Thus,  it 
is  plain  there  was  no  intent  or  effort  to  lessen  the  qualifica- 
tions of  voters. 

5.  The  law  is  assailed  because  it  fixes  the  term  of  school 
trustees  at  three  years;  the  contention  of  appellants  being  that 
Article  16,  Section  6,  of  the  Constitution,  limits  the  term  of 
such  officer  to  two  years.  We  express  no  opinion  upon  the 
term  of  office  of  school  trustees  pursuant  to  the  provibion  of 
the  law  under  examination.  At  some  future  time  that  ques- 
tion may  directly  arise.  We  are  satisfied,  though,  that,  even 
if  the  term  cannot  run  for  three  years,  but  does  run  for  two 
years  only,  the  whole  law  cannot  be  overthrown;  but,  as  the 
part  fixing  the  term  is  severable,  the  law  will  be  upheld  as  a 
valid  statute  providing  for  the  election  of  trustees  for  the 
terms  prescribed,  not  in  conflict  with  the  constitution. 

6.  Article  5,  Section  31  of  the  Constitution,  is  as  follows: 
^'£xcept  as  otherwise  provided  in  this  constitution,  no  law 
bhall  extend  the  term  of  any  public  officer,  or  increase  or  di- 

'minibh  his  salary  or  emolument  after  his  election  or  appoint- 
ment; provided,  that  this  shall  not  be  construed  to  forbid  the 
Legislative  Assembly  from  fixing  the  salaries  or  emoluments 
of  those  officers  first  elected  or  appointed  under  this  constitu- 
tion, where  such  salaries  or  emoluments  aie  not  fixed  by  this 
constitution. ' ' 

This  clause  is  violated,  say  the  appellants,  because  the  stat- 
ute (Section  1787)  gives  to  each  of  the  trustees  who  have 
been  elected  prior  to  1897,  and  who  held  over  after  the  elec- 
tions of  that  year,  the  sum  of  four  dollars  for  each  meeting  of 
the  board  of  trustees  which  he  or  she  may  attend.  Granting, 
for  the  sake  of  argument,  that  the  section  of  the  statute  cited 
attempts  to  increase  the  salary  of  trustees  who  held  over,  no 
portions  of  the  law,  except  those  pertaining  to  increased  fees, 
vouxxi-t 
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could  be  held  invalid,  while,  as  to  trustees  elected  under  the 
law  of  1897,  the  statute  is  clearly  constitutional. 

7.  It  is  also  vigorously  urged  that  the  bill  is  unconstitu- 
tional because  it  ^^prevents  the  free  exercise  of  the  right  of 
suffrage^'  as  guaranteed  by  Section  5,  Article  3  of  the  consti- 
tution, which  provides  as  follows:  <<A11  elections  shall  be 
free  and  open,  and  no  power,  civil  or  military,  shall  at  any 
time  interfere  to  prevent  the  free  exercise  of  the  right  of  suf- 
frage.'^ 

The  argument  of  the  learned  counsel  for  appellants  upon 
this  feature  of  the  case  is  that  ''the  provisions  of  the  act  de- 
barred and  excluded  some  4  000  electors  of  said  school  district 
from  going  to  the  polls  and  casting  their  votes  at  the  school 
election  attempted  to  be  held  pursuant  thereto,  at  which  elec- 
tion respondents  claim  to  have  been  chosen  trustees."  It  ap- 
pears from  the  evidence  that  there  was  an  unusual  interest 
taken  in  the  result  of  the  election,  and  that  at  divers  times 
during  the  day  large  numbers  of  voters  crowded  about  the 
several  voting  places,  and  that  when  the  polls  closed  a  number 
of  persons  who  had  stood  in  line  some  time  awaiting  their 
turns  to  vote  had  not  cast  their  ballots,  and  were  unable  to  do 
so.  There  were  five  voting  places,  and  no  doubt  the  facilities 
were  somewhat  inadequate,  to  accommodate  those  who  wished 
to  vote;  but  as  the  complaint  against  the  law  in  this  respect  is 
really  based  upon  inconveniences  imposed  upon  electors  who, 
for  the  most  part,  did  not  attempt  to  vote  until  the  latter  part 
of  the  day,  we  cannot  hold  the  law  unconstitutional  for  the 
reasons  asked. 

8.  We  pass  now  to  the  final  ground  urged  by  appellants, 
which  is  that  Senate  Bill  No.  56  never  was  passed  by  the  Leg- 
islative Assembly  in  the  manner  required  by  the  constitu- 
tion. 

The  constitution  provides  that  <<the  presiding  officer  of 
each  house  shall  in  the  presence  of  the  house  over  which  he 
presides  sign  all.  bills  and  joint  resolutions  passed  by  the  Legis- 
lative Assembly  immediately  after  their  titles  have  been  pub- 
licly read,  and  the  fact  of  signing  shall  be  at  once  entered 
upon  the  journal."     (Constitution  Article  6,  §  27.) 
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The  journal  omitted  to  show  the  fact  that  the  bill  in  ques- 
tion was  signed  by  the  presiding  officer  of  each  house.  The 
enrolled  bill  bears  the  signatures  of  such  presiding  officers, 
and  appellants  do  not  aver  or  argue  that  the  bill  was  not,  as  a 
fact,  duly  signed  by  such  presiding  officers. 

The  presumption  is  that  the  legislature  and  the  ofiScers 
thereof  did  their  duty,  and  that  the  enrolled  bill  was  regu- 
larly passed.  This  presumption  is  strong,  abd  is  indulged  in 
by  the  judicial  branch  of  the  government  as  necessary  to  the 
'*peace  and  good  order  of  the  state."  Whatever  may  be  the 
rule  in  respect  to  the  power  of  the  court  to  go  back  of  an  en- 
rolled bill  where  it  is  directly  charged  that  the  journal  mis- 
represents facts,  yet  in  a  case  where  the  journal  simply  omits 
to  affirmatively  show  that  an  act  was  done  which  ought  to 
have  been  done,  by  the  rule  of  the  constitution  prescribing 
the  observance  of  a  form  of  proceeding  by  the  legislature,  the 
courts  cannot  go  behind  the  enrolled  bill  to  ascertain  whether 
such  forms  were  observed,  and  will  rely  upon  its  attendant 
presumptions  of  regularity.  (State  ex  reL  Heed  v.  Jones,  6 
Wash.   452,  34  Pac.  201.) 

In  In  Railroad  Co.  v.  Governor^  23  Mo.  353,  Judge  Scott 
thus  ably  states  the  principle  which  controls:  ''Whilst  the 
power  of  the  courts  to  declare  a  law  unconstitutional  is  ad- 
mitted on  all  hands  as  being  necessary  to  preserve  the  consti- 
tution from  violation,  yet  such  power  is  claimed  and  exer- 
cised in  relation  to  laws  which  on  their  face  show  that  the  con- 
stitutional limits  have  been  transcended.  The  reason  of  this 
principle  limits  the 'claim  of  jurisdiction  to  such  cases.  The 
constitution  is  designed  to  limit  the  powers  of  the  government, 
and  to  confine  each  of  the  departments  to  its  appropriate 
sphere.  If  the  legislature  exceeds  its  power  in  the  enactment 
of  a  law,  the  courts,  being  sworn  to  support  the  constitution, 
must  judge  that  law  by  the  standard  of  the  constitution,  and 
declare  its  validity.  But  the  question  whether  a  law  on  its 
face  violates  the  constitution  is  very  different  from  that  grow- 
ing out  of  the  noncompliance  with  the  forms  required  to  be 
observed  in  its  enactment.     In  the  one  case  a  power  is  exer- 
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cised  not  delegated,  or  which  is  prohibited,  aud  the  question 
of  the  validity  of  the  law  is  determined  from  the  language  of 
it.  In  the  other,  the  law  is  not  in  its  terms  contrary  to  the 
constitution;  on  its  face  it  is  regular,  but  resort  is  had  to 
something  behind  the  law  itself  in  order  to  ascertain  whether 
the  general  assembly,  in  making  the  law,  was  governed  by  the 
rules  prescribed  for  its  action  by  the  constitution.  This  would 
seem  like  an  inquisition  into  the  conduct  of  the  members  of 
the  general  assembly,  and  it  must  be  seen  at  once  that  it  is  a 
very  delicate  power,  the  frequent  exercise  of  which  must  lead 
to  endless  confusion  in  the  administration  of  the  law.^^ 

All  other  objections  to  the  constitutionality  of  the  law  go  to 
the  failure  of  the  legislature  to  observe  certain  forms  in  its 
enactment,  but,  as  they  are  answered  by  the  principle  just 
laid  down,  it  is  unnecessary  to  fully  mention  or  discuss  them. 
The  judgment  is  affirmed. 

Affirmed, 


^1^ 


PATRICK  J.  HARRIGAN  et    al..    Respondents,  v. 


jLlI  MICHAEL  LYNCH,  Appellant. 

21      86 

25     77  [Submitted  March  25, 188S.    Decided  April  4,  ISW.] 

25  106 

S    86;    ;[^ew  Trial — Record — Mining  Claims — Tenants  in  Caramon — 

26  8QU| 

-gj — 3^;        Injunction — Evidence, 

*2?    iS     *•    Nbw  TRiAi.—il€«)rd.— Waiver  of  objection  to  want  of  notice  of  intention  to  move 
2g     86  'oi*  ^  D^w  trial  will  be  Inferred  from  the  action  of  plaintiff  in  offering  amendments 

•28     871  to  the  proposed  statement  or  bill  of  exceptions  to  be  used  on  hearing  uf  the  motion, 

1^21     36'  without  preserving  an  objection  to  the  same  because  of  the  lack  of  such  notice. 

e32   6l2i      2.    MINI1M3  CLAIM— Tcnante  in  C/iWimfm—lCrirkture.— Evidence  which  shows  tliat  the 
82   614|  defencfiut  was  working  a  mining  claim  owned  by  him  and  plaintiffs  as  tenants  in 

f40     120  common,  without  their  consent,  ihat  he  carried  on  the  work  in  his  own  manner,  ex- 

_  tracted  and  took  away  the  ores,  made  his  own  arrangements  for  milling  the  ores, 

and  applied  the  proceeds  to  the  payment  of  obligations  incurred  by  him  in  operating 
Che  mine,  and  that  he  Intended  to  continue  the  work,  sustain  a  finding  that  he 
was  exercising  exclusive  ownership  over  the  portion  of  the  mine  whlcli  he  was  work- 
ing, aud  that  he  had  taken  away  common  property,  under  Section  192  of  the  Code  of 
Civil  Procedure. 
8.  Same— Iniunctfon.—Under  Section  602  of  the  Code  of  Civil  Procedure,  one  tenant  in 
common  of  a  mining  claim  Sa  entitled  to  an  injunction  against  his  co-owners  who  are 
doing  development  upon  the  claim  without  his  consent. 
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4.  SAHB—X^dcnoe.— Under  Seetion  608  of  the  Code  of  Ciyil  Procedure,  which  provides 
that  (*if  any  person  shall  assume  and  exercise  exclusive  ownership  over,  or  take 
away,  destroy,  lessen  in  value,  or  otherwise  Injure  or  abuse  any  property  held  In 
Joint  tenancy,  or  tenancy  In  common,  the  party  aggrieved  shall  have  his  action  for 
the  injury  in  the  same  manner  as  he  would  have  it  if  such  Joint  tenancy  or  tenancy 
in  common  did  not  exist/' the  fact  that  the  work  being  done  by  the  defendant  tends 
to  develop  the  claim,  does  not  constitute  a  defense  to  an  action  brought  to  enjoin  bim 
from  working  the  same,  when  he  is  assuming  exclusive  ownership  over,  or  is  taking 
away  any  of  the  common  property. 

Appeal  from  District  Court ^  Lewis  and  Clarice  County. 
Henry  N,  Blahe^  Judge, 

Action  by  Patrick  J.  Harrigan  and  another  against  Michael 
Lynch.  From  a  judgment  in  favor  of  plaintiffs,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Toole  dk  Wallacey  for  Appellant. 

As  the  common  law  prevails  here  (except  as  modified  by 
statute — Section  5152  of  the  Political  Code)  the  following 
common  law  principles  are  important,  (a)  Co-tenants  hold  by 
unity  of  possession.  Therefore  when  the  property  is  vacant 
any  co-tenant  may  enter  and  occupy  the  whole,  and  if  the 
property  be  not  capable  of  a  double  occupancy,  the  other 
tenants  await  their  turn  and  occupy  when  a  vacancy  occurF. 
(Freeman  on  Co-tenancy,  §§  260,  258;  Ropery.  Lodge^  33  Am. 
Kep.  61;  Owen.  v.  Morton^  24  Cal.  376,  foot;  Waring  v. 
Crow,  11  Cal.  371,  foot;  Teoi%  v.  HickB,  38  Cal.  239,  foot; 
Miller  V.  MyleSj  46  Cal.  535;  Coleman  v.  Clements^  23  Cal. 
245,  247,  foot;  Agmrre  v.  Alexander,  58  Cal.  28.)  This 
right  of  occupancy  involves  the  right  of  use,  i.  e.  to  <«make 
such  profits  as  he  can  by  the  usual  means  of  getting  a  benefit 
from  the  land;"  and  gives  the  power  to  do  what  he  wills  with 
the  property  so  long  as  he  does  not  misuse  or  destroy  it  or 
oust  his  co-tenants,  as  ouster  is  technically  defined.  (Free- 
man on  Co-tenancy,  §§  250,  258;  Sargentw.  Parsons,  12  Mass. 
162,  middle;  Crane  v.  Waggoner^  27  ind.  63,  top;  Regan  v. 
McCoy,  29  Mo.  367,  middle  and  cases.)  This  use  when  ap- 
plied to  a  quartz  mine  means  the  workmanlike  mining  thereof, 
and  converting  the  ores  extracted  into  money,  which  is  neither 
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misuse,  destruction  or  waste.  (J^eil  v.  Jfeil,  19  Penn.  St. 
328,  foot,  329,  top;  Irvin  v.  Covode,  24  Pa.  St.  166,  167; 
McCord  V.  OaHand,  Q.  M.  Co.,  64  Cal.  140,  foot;  141,  foot; 
142,  top;  Anaconda  Co.  v.  Butte  <&  Boston  Co,,  17  Mont. 
324.)  As  to  the  force  of  this  statute,  it  is  simply  remedial, 
giving  new  remedies  for  certain  enumerated  acts,  which,  even 
at  common  law,  Were  wrongful  in  a  co-tenant.  It  was  not  in- 
tended to  take  a  right  from  one  co-tenant  and  bestow  it  on 
another.  The  acts  referred  to  by  the  statute,  Section  592, 
Code  of  Civil  Procedure,  are:  1.  Assertion  and  assumption 
of  exclusive  ownership.  2.  Taking  away,  destroying,  les- 
sening in  value  or  otherwise  injuring  or  abusing.  These  acts 
were  wrongful  at  common  law.  The  assumption  of  exclusive 
ownerhhip  is  nothing  more  nor  less  than  ouster  at  the  common 
law.  {Feliz  v.  Feliz,  106  Cal.  4;  Gordon  v.  Pearson,  1  Mass. 
323.)  Ouster  is  spoken  of  as  ''the  assumption  of  ownership 
by  one  co-tenant,"  in  Newell  v.  Woodruff,  30  Conn.  492. 
For  ouster  the  common  law  only  provided  two  remedies.  1. 
Ejectment.  2.  Forcible  entry.  {Rogany.  McCoy,  ^l^lAo. 
367,  foot. )  And  gave  no  remedy  at  all  for  waste.  Though  in 
e(juity  there  was  a  remedy  by  injunction.  {McCord  v.  Oak- 
Land  Q,  M,  Co,,  29  Pac.  864.)  Ouster  then  or  the  exercise 
or  assumption  of  exclusive  ownership  was  forbidden  as  well 
by  the  common  law  as  by  the  statute;  while  mining  was  and 
is  a  rightful  use  and  enjoyment,  and  cannot  constitute,  when 
properly  done,  any  of  the  acts  prohibited  by  the  statute.  To 
constitute  this  ouster  or  exercise  and  assumption  of  exclusive 
ownership  there  mubt  not  only  be  exclusive  occupancy  and 
use,  i.  e.  mining,  but  also,  either  a  denial  of  title,,  or  refusal 
to  let  into  possession  on  demand,  or  other  similar  acts  un- 
equivocally evidencing  the  intent  to  exclude  the  other  and 
hold  exclusively  for  himself.  {McLaughlin  v.  McLaughlin, 
30  Atl.  607,  608;  Owen  v,  Morton,  24  Cal.  373,  376;  Car- 
pentier  v.  Gardiner*,  29  Cal.  160;  Spect  v.  Gregg,  51  Cal, 
198,  545;  Winterhnm  v.  Chambers,  91  Cal.  180;  Feliz  v. 
Feliz,  105  Cal.  4;  Freeman  on  Co-tenancy,  §  248,  page  304; 
Coleman  \.   C  lements,  2S  Cal,  247;  Carpentier  v,  M'ebster,  27 
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Cal.  524;  MiUer  v.  Myles,  46  Cal.  538;  Greer  v.  Tripp,  56 
Cal  209,  212;  Phelan  v.  Smith,  100  Cal.  167;  Newell  v. 
Woodruff y  30  Conn.  492,  497.)  The  purchase  or  attempt  to 
purchase  the  interests  of  one  co-tenant  raises  a  presumption 
of  an  intention  to  recognize  the  interests  of  all  other  co-ten- 
ants. (Also  Brook  y.  EgglesUyit,  13  So.  Rep.  850.)  While  the 
necessity  of  a  demand  to  be  let  into  possession,  before  there 
can  be  a  claim  of  ouster  where  the  entry  was  into  vacant 
property,  is  set  forth  in  Avon  Manufacturing  Co.  v.  An- 
drewSy  30  Conn.  489;  Crane  v.  Waggoner,  27  Ind.  52;  Miller 
V.  2[yles,  46  Cal.  539.) 

T,  J.    Walsh,  for  Respondent. 

An  attack  is  made  upon  some  of  the  findings  on  the 
ground  that  the  evidence  is  insufScient  to  sustain  them. 
But  there  is  no  opportunity  to  review  the  evidence,  as 
there  is  no  notice  of  intention  to  move  for  a  new  trial,  in  the 
record.  (Grinnell  v.  Dav^s,  19  Mont.,  50  Pac.  556.)  There 
is  no  great  controversy  about  the  facts.  The  appellant  began 
operating  the  mine  without  asking  the  permission  or  getting 
the  consent  of  his  co-tenants.  He  did  not  invite  them  to  par- 
ticipate with  him  in  the  work.  He  did  not  notify  them  that 
he  was  going  to  operate  or  was  operating  the  property.  He 
conducted  the  work  in  his  own  manner,  contracted  the  neces- 
sary obligations  in  his  own  name,  made  his  own  arrangements 
about  milling  the  ore,  appropriated  the  amalgam  and  applied 
the  proceeds  of  it  (to  the  obligations  he  contracted)  ae  he  saw 
fit.  He  never  rendered  any  account  to  respondents,  and  re- 
fused to  render  them  an  account  when  they  asked  for  it.  It 
would  seem  as  though,  in  view  of  the  rulings  of  this  court  in 
Anaconda  Mining  Co,  v.  Butte  cfe  Boston  Mining  Co,,  17 
Mont.  519;  Red  Mountain  Mining  Co,  v.  Esler,  18  Mont. 
174,  Connole  v.  B,  db  M,  Co,  (not  yet  reported),  there  was 
little  scope  for  argument  on  this  state  of  facts.  The  right  of 
a  co-tenant  to  mine  the  common  property  is  one  regarding 
which  a  strange  diversity  of  views  is  held.  In  England  it  is 
held  that  the  co-tenant  may  extract  the  valuable  deposits,  but 
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be  must  account  to  his  co-tenants  for  any  profits  made  in  the 
enterprise.  (Job  v.  Patton^  L.  R.  20  Eq.  84.)  It  has  been 
so  held  also  in  Virginia,  a  statute  influencing  the  holding  to 
some  extent.  [Graham  y.  Pierce^  19  Gratt.  28.)  In  Cali- 
fornia it  is  held  that  the  working  co-tenant  can  not  be  re- 
strained from  operating,  and  is  under  no  obligation  to  account. 
{McCordy.  Oakland  Q.  M.  Co.,  64  Cal.  134-145.)  In  Illi- 
nois it  is  held  that  a  co-tenant  can  not  mine  the  property  with- 
out the  consent  of  his  co-tenants.  (Murray  v.  Ha/Derly^  70 
III.  318.)  These  conflicting  opinions  are,  however,  of  com- 
paratively little  consequence  to  us,  since  this  court  has  de- 
clared, in  the  decisions  above  referred  to,  the  law  of  this  state 
to  be  that  one  co-tenant  may  have  injunction  against  another 
under  the  circumstances  of  this  case,  by  reason  of  the  plain 
provisions  of  our  statute,  Section  592  of  the  Code  of  Civil 
Procedure. 

PiGOTT,  J. — By  this  appeal  the  court  has  again  before  it  for 
interpretation  the  provisions  of  Section  592  of  the  Code  of 
Civil  Procedure.  The  parties  are  tenants  in  common  of  the 
M.  L.  lode  claim,  situated  in  Lewis  and  Clarke  county. 
Plaintiffs  own  an  undivided  one-fourth,  and  the  defendant  an 
undivided  one-third  interest  in  the  claim. 

The  complaint  alleges  that  the  defendant,  without  the  con- 
sent of  the  plaintiffs,  had  extracted  gold  ore  from  the  claim, 
which  he  appropriated  to  his  own  use,  and  was  continuing  and 
threatening  to  continue  to  extract  such  ore  and  dispose  of  the 
same,  and  to  convert  it  to  his  own  use,  all  to  the  damage  of 
the  property;  that  defendant  assumed  and  exercised  exclusive 
ownership  over  the  common  property;  that  defendant  was 
conducting  operations  in  a  wasteful  manner;  and  that  he  re- 
fused to  render  an  account  to  plaintiffs.  The  relief  demanded 
is  an  injunction  restraining  defendant  from  committing  the 
acts  complained  of,  and  an  accounting. 

The  answer  admits  the  extraction  of  the  ore,  and  defend- 
ant's intention  to  continue  such  extraction,  but  denies  that  his 
operation  of  the  claim  was  without  plaintiffs'  consent,  or  that 
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the  claim  was  injured  by  the  acts  of  the  defendant,  and  al- 
leges, in  effect,  that  all  the  proceeds  of  the  ores  taken  out  by 
him  were  used  in  defraying  the  expenses  of  developing  the 
claim  and  hauling  and  milling  the  ore,  and  sets  up  that  his 
operations  were  conducted  in  a  skillful  manner;  that  the  mine 
has  been  developed  and  benefited  by  the  operations  mentioned 
in  the  complaint. 

Upon  the  trial  it  appeared,  among  other  things,  that  de- 
fendant had  taken  out  and  reduced  828  tons  of  ore,  of  the 
probable  gross  value  of  $3. 25  a  ton,  and  that  the  cost  of  hoist- 
ing and  milling  was  approximately  $4.01  per  ton;  that  there 
was  no  profit,  in  money,  derived  from  his  operations;  that  de- 
fendant was  working  the  claim  without  the  consent  of  plaint- 
iffs, had  failed  to  render  an  account  when  they  asked  for  it, 
and  that  he  was  proceeding  with  the  work  in  all  respects  as  if 
he  were  sole  owner.  Defendant  offered  to  show  that  the  work 
performed  by  him  enhanced  the  value  of  the  property,  and 
that  he  was  working  in  a  shaft  which  had  been  sunk  by  him 
in  1885  with  the  consent  of  the  then  owners;  but,  on  objec- 
tion, the  evidence  offered  was  excluded  as  immaterial. 

The  court  found  that  defendant,  since  April,  1896,  bad 
taken  away  from  the  claim  828  tons  of  ore,  of  the  value  of 
$3  |)er  ton,  and  had  disposed  of  the  same,  and  convened  the 
proceeds  to  his  awn  use,  and  had  thereby  lessened  in  value 
and  injured  the  common  property,  and  threatened  to  continue 
to  take  away  and  dispose  of  the  ore,  but  that  he  had  applied 
all  the  proceeds  of  the  ores  milled  or  disposed  of  by  him  in 
payment  of  legitimate  expenses  incurred  in  the  necessary  ex- 
traction of  the  ore;  that  in  his  operations  he  had  developed 
the  claim  in  a  miner-like  manner;  that  plaintiffs  did  not  con- 
sent to  the  acts  of  defendant,  but  might,  with  the  exercise  of 
slight  diligence,  have  ascertained  that  he  was  sinking  a  shaft 
upon  the  property;  that  defendant  performed  the  labor  in 
good  faith  at  his  own  expense,  for  the  purpose  of  developing 
the  claim;  and  that  the  defendant  was  exercising  exclusive 
ownership  over  the  part  of  the  claim  upon  which  he  performed 
work.     From  these  findings  the  court  drew  the  conclusion  of 
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law  that,  within  the  meaning  of  Section  592  of  the  Code  of 
Civil  Procedure,  defendant  had  taken  away  ore  from  the 
claim,  and  thereby  injured  it,  and  lessened  its  value,  without 
the  consent  of  the  plaintiffs.  Judgment  was  entered  ien join- 
ing defendant  from  extracting  ore  from  the  claim,  or  reducing 
or  otherwise  disposing  of  any  ore  extracted  from  it.  From 
this  judgment,  and  from  an  order  refusing  a  new  trial,  de- 
fendant appeals. 

1.  Plaintiffs  contend  that  the  question  whether  the  evi- 
dence is  sufficient  to  sustain  the  findings  is  not  before  the 
court,  for  the  reason  that  the  notice  of  intention  to  move  for 
a  new  trial,  while  in  the  transcript,  is  not  included  in  the 
statement  on  such  motion  or  in  a  bill  of  exception.  This  court 
has  many  times  held  such  notice  of  intention  to  be  an  indis- 
{)ensable  part  of  the  record  on  appeal  from  the  order  granting 
or  denying  a  new  trial  (Gum  v.  Murray^  6  Mont.  10;  9  Pac. 
447;  Morse  v.  Boyde,  11  Mont.  248,  28  Pac.  260;  G^-innell 
V.  Davis,  20  Mont.  222,  50  Pac.  556);  but  in  none  of  the 
cases  did  the  record  disclose  facts  from  which  a  waiver  of  the 
objection  to  a  want  of  notice  would  be  inferred.  In  the  case 
at  bar,  however,  it  is  clearly  shown  by  the  record  itself  that 
plaintiffs  offered  amendments  to  the  proposed  statement  served 
by  defendant,  without  then  or  at  any  time  reserving  objection 
to  the  want  of  notice  of  intention  to  move  for  a  new  trial ;  and 
this,  we  think,  amounted  to  a  waiver  of  notice.  (  Wdlia7fis  v. 
Grego?y,  9  Cal.  76,  cited  with  approval  in  Payne  v.  Davisj 
2  Mont.  384;  Fros£  v.  JUeetz,  52  Cal.  670;  Godchaux  v.  J/w/- 
ford,  26  Cal.  316;  Brundage  v.  Adams,  41  Cal.  619;  Santigs 
and  Loan  Society  v.  Moore,  68  Cal.  158,  8  Pac.  824;  Chnaty 
V.  Spri7ig  Valley  Water  Co.  68  Cal.  73,  8  Pac.  849;  llobhs 
V.  Duf,  43  Cal.  485.)  The  view  stated  renders  unnecessary 
the  consideration  of  the  question  whether  a  notice  of  intention 
to  move  for  a  new  trial  which  is  included  in  the  transcript, 
but  is  not  embraced  in  the  statement  or  in  a  bill  of  exceptions^ 
is  part  of  the  record  on  appeal;  and  the  question  is  reserved. 

2.  Section  592  of  the  Code  of  Civil  Procedure  provides  : 
'^If  any  person  shall  assume  and  exercise  exclusive  ownership 
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over,  or  take  away,  destroy,  lessen  in  value,  or  otherwise  in- 
jure or  abuse  any  property  held  in  joint  tenancy  or  tenancy  in 
common,  the  party  aggrieved  shall  have  his  action  for  the  in- 
jury in  the  same  manner  as  he  would  have  if  such  joint  ten- 
ancy or  tenancy  in  common  did  not  exist.'' 

The  findings  of  the  court  are  responsive  to  the  issues,  and 
are  sufficient  to  bring  the  case  within  the  statute  quoted,  and 
to  support  the  decree  awarding  the  injunction.  Failure  to 
find  specially  whether  the  defendant  had  refused  to  render  an 
account  is  of  no  moment,  as  the  decree  does  not  give  relief 
beyond  the  injunction;  and  the  contention  of  plaintiffs  that 
there  is  an  implied  finding  in  their  favor  on  the  accounting 
issue  will  not  be  decided,  but  that  question  is  also  reserved. 

Defendant  argues,  however,  that  the  evidence  does  not 
justify  the  finding  that  he  was  exercising  exclusive lownership 
over  that  part  of  the  claim  upon  which  he  was  working,  or  the 
finding  that,  in  extracting  and  removing  the  ore,  he  had  taken 
a  vay  any  of  the  common  property,  within  the  meaning  of 
section  592.  He  complains  also  of  the  action  of  the  court  in 
excluding  the  evidence  hereinbefore  stated,  offered  by  him. 

We  think  the  evidence  is  ample  to  justify  the  material  tind- 
ings.  It  was  shown  that  the  defendant  operated  the  mine 
without  the  consent  of  plaintiffs;  that  he  carried  on  the  work 
in  his  own  manner,  contracting  obligations  arising  therefrom 
in  his  own  name;  extracted  and  took  away  the  ores;  made  his 
own  contracts  and  arrangements  in  respect  of  milling  the  ores; 
appropriated  the  amalgam,  and  applied  the  proceeds  to  the 
payment  of  obligations  incurred  by  reason  of  his  operations; 
and  that  he  intended  to  continue  the  work.  That  he  did  not 
render  an  account  to  the  plaintiffs  may,  perhaps,  be  given 
some  weight  as  tending  to  prove  an  assumption  and  exercise 
of  exclusive  ownership  by  him. 

By  the  provisions  of  Section  592,  the  question  whether 
plaintiffs  can  maintain  this  action  is  reduced  to  the  simple  in- 
quiry: Could  it  have  been  maintained  if  the  plaintiffs  had 
owned  the  whole  of  the  claim  ?  If  it  could,  then  the  statute 
declares  it  may  be  maintained  now  in  the  same  manner  as 
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then.  The  form  of  action  may  be  the  same  in  the  one  case  as 
in  the  other.  If  plaintiffs  were  the  owners  of  the  whole  claim, 
they  could,  upon  the  facts  proved  and  admitted  to  exist,  main- 
tain this  action  as  against  a  stranger. 

These-  principles  were  well  expressed  by  the  Supreme  Court 
of  Illinois  in  interpreting  a  statute  identical  with  Section  592, 
with  the  exception  that  the  remedy  was  restricted,  as  it  was  in 
Montana  prior  to  July  1,  1895,  to  an  action  of  trover  or  tres- 
pass. {Boyle -v.  Levinga^  28  111.  316.)  This  court,  in  ^l?/a- 
conda  Copper  Mining  Co.  v.  Butte  ds  Boston  Mimng  Co. ,  17 
Mont.  519,  43  Pac.  924,  has  enunciated  an  interpretation  of 
Section  592,  the  principle  of  which  controls  this  case. 

At  page  527,  17  Mont.,  and  page  927,  43  Pac,  the  court 
said  :  '*How  does  he  have  this  action,  and  what  action  may 
he  have  ?  He  has  it  <in  the  same  manner  as  he  would  have  if 
such  joint  tenancy  or  tenancy  in  common  did  not  exist. '  Now, 
exclude  from  the  mind  the  idea  and  the  fact  of  joint  tenancy 
or  tenancy  in  common.  The  statute  puts  them  out  of  the  way, 
and  says,  <The  party  shall  have  his  action, '  as  if  they  did  not 
exist.  Therefore  we  have  this  situation  :  The  defendant  in 
this  case,  with  no  joint  relations  to  the  plaintiff,  goes  upon  the 
plamtiff^s  property,  and  assumes  and  exercises  exclusive 
ownership  over  it,  works  it  in  its  own  manner,  subject  to  its 
own  approval  only,  takes  the  ore  from  the  same  by  its  own 
methods,  and  plaintiff  sees  its  own  property,  being  used  and 
consumed  against  its  will  and  consent.  Having,  by  reason  of 
the  statute,  gotten  the  question  of  joint  tenancy  and  tenancy 
in  common  out  of  the  way,  we  are  of  opinion  that  it  cannot  be 
questioned  that  the  injunction  would  lie;  and  we  are  of  opin- 
ion that  the  statute  intended  that  it  should,  and  that  for  a 
plaintiff  in  the  position  of  this  one,  having  any  appropriate 
remedy  to  enforce  its  rights,  injunction  is  an  appropriate 
remedy."  The  court  further  said  :  ''We  do  not  hold  that 
taking  out  the  ore  would  be  waste,  but  we  do  hold  that  at 
least  it  would  be  a  use  which  consumes,  and  the  only  adequate 
remedy  against  the  dangers  to  plaintiff  of  such  a  use  is  in- 
junction." 
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The  reasoning  of  this  case  was  approved  in  Hed  Motmtain 
•  Consolidated  Mining  Co.  v.  £8ler,  18  Mont.  174,  44  Pac. 
623,  and  Connole  v.  Boston  and  Montana  Mining  Co.,  20 
Mont.  523,  52  Pac.  263.  In  the  latter  case  this  court  said 
that  the  provisions  of  Section  592,  as  interpreted  by  the  court 
in  the  Anaconda  Copper  Mining  Co.  case,  supra^  conferred 
upon  a  tenant  in  common  the  right  to  an  injunction  against  a 
co-tenant  who  assumes  and  exercises  exclusive  ownership  over 
or  takes  away,  destroys,  lessens  in  value,  or  otherwise  injures 
the  property,  whenever  he  would  have  such  right  as  against  a 
stranger  to  the  subject  of  common  ownership. 

But  defendant  insists  that  he  was  entitled  to  show  that  his 
work  enhanced  the  value  of  the  claim,  and  that  he  was  work- 
ing in  a  shaft  which  he  had  sunk  in  1885,  with  the  consent  of 
the  persons  who  then  owned  the  claim.  The  latter  offer  was 
of  irrelevant  testimony;  and,  however  important  might  be 
evidence  establishing  that  his  operations  gave  the  claim  added 
value  were  an  accounting  decreed,  we  are  unable  to  perceive 
upon  what  theory  such  proof  would  be  material  in  considering 
whether  defendant  should  be  enjoined  from  taking  away  the 
common  property,  and  from  assuming  and  exercising  exclu- 
sive ownership  over  part  of  such  property.  The  evidence 
tendered  would  certainly  be  inadmissible  if  the  defendant  had 
no  interest  in  the  claim,  and  plaintiffs  were  the  owners  of  the 
entire  property.  Since  plaintiffs  would  have  the  remedy  by 
injunction  as  against  defendant  were  he  not  a  co-tenant,  they 
have  it,  by  virtue  of  Section  592,  despite  such  relationship. 

Under  the  provisions  of  Section  592,  and  upon  the  princi- 
ples announced  in  former  decisions  of  this  court,  we  are  con- 
strained to  hold  that  owners  of  interests  in  a  lode  mining  claim 
are  entitled  to  an  injunction  against  a  co-owner  prosecuting 
development  work  without  their  consent,  restraining  him  from 
extracting,  milling  or  disposing  of  the  ore  of  the  common 
property.  It  may  be  argued  that  a  different  doctrine,  resting 
upon  other  principles,  is  to  be  applied  to  cases  where  the  an- 
nual labor  required,  commonly  spoken  of  as  ^^representation 
work,"  is  being  performed  by  one  co-tenant  without  the  con- 
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sent  of  the  others;  but  that  question  is  not  presented  or  sug- 
gested. Such  distinction  may  exist.  We  express  no  opinion* 
upon  the  subject.  If  inconvenience  or  hardship  in  particular 
instanceb  be  occasioned  by  enforcing  the  provisions  of  Section 
592,  the  legislature,  which  alone  can  change  the  written  law, 
must  be  looked  to  for  relief. 

Finding  no  error  in  the  record,  the  judgment  and  order  ap- 
pealed from  are  affirmed. 

Affirmed, 

Pemberton,  C.  J. ,  and  Hunt,  J. ,  concur. 


THE  STATE  OF  MONTANA  ex  rel.  STATE  PUBLISH- 
ING CO.,    Relator,    r.    ROBERT    B.    SMITH  AND 
OTHERS   CONSTITUTING    THE  STATE   FUR- 
NISHING BOARD  OF  THE   STATE   OF 
MONTANA,   Respondents. 

[Submitted  March  29, 1898.    Decided  April  4, 1898.] 

In  an  advertisement  for  bids  for  furnishing  supplies  for  state  of&cers,  a  detailed  descrip- 
tion of  the  goods  were  given;  there  were  two  bidders;  as  to  some  of  the  articles,  the 
relator  bid  lower,  and  as  to  others  his  bid  was  higher  than  that  of  his  competitor; 
the  advertisement  also  provided  that  in  case  a  greater  quantity  of  any  article  should 
be  needed  than  was  specified,  they  should  be  delivered  at  the  prices  mentioned  in  the 
bid;  the  difference  In  the  bids  was  exceedingly  small,  and  it  was  Impossible  to  tell 
the  exact  quantities  which  would  be  needed  of  those  articles  in  regard  to  which  the 
two  bids  differed,  ndd^  that  the  evidence  did  not  show  that  the  state  board  had 
abused  its  discretion  in  determining  which  was  the  lowest  responsible  bid. 

Mandamus  by  the  Slate,  on  the  relation  of  the  State  Pub- 
lishing Company,  to  Robert  B.  Smith  and  others,  constituting 
the  State  Furnishing  Board  of  the  State  of  Montana.  Writ 
denied. 

Walsh  ik  Newman,  for  Relator. 

CI  B,  Kolan^  Attorney  General,  and  Cullen^  Day  <k  OuUen^ 
for  Respondents. 
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PembertoN)  C.  J. — This  is  an  application  for  a  writ  of 
taandamns.  From  the  affidavit  of  the  relator  it  appears  that 
on  the  15th  day  of  November,  1897,  the  Secretary  of  State, 
in  compliance  with  a  resolution  of  the  defendant  board,  ad- 
vertised for  proposals  for  furnishing  certain  supplies  for  the 
state  officers.  In  pursuance  of  such  advertisement,  the  re- 
lator made  and  submitted  a  bid  for  furnishing  the  supplies  in 
question.  It  is  alleged  that  the  Independent  Publishing  Com- 
pany also  bid  for  the  furnishing  of  such  supplies.  In  the  ad- 
vertisement for  bids,  the  supplies  wanted  by  the  board  are  all 
described  in  detail.  The  bid  of  the  Independent  Publishing  Com- 
pany is  for  the  very  supplies  specifically  described  in  the  ad- 
vertisement. The  bid  of  the  relator  does  not  with  exact  par- 
ticularity name  the  same  supplies  described  in  the  advertise- 
ment for  bids.  This  discrepancy,  it  is  shown,  caused  some 
confusion  when  the  board  came  to  pass  upon  the  bids.  It  is 
also  shown  by  the  affidavit  that  additional  supplies,  like  those 
advertised  for,  were  to  be  furnished  from  time  to  time  in  such 
(luantities  as  might  be  required  by  the  board  during  the  fiscal 
year,  at  the  prices  named  in  the  accepted  bid  or  proposal. 

The  Independent  Publishing  Company's  bid  for  the  supplies 
named  in  the  advertisement  amounted  to  $735. 30.  The  re- 
lator contends  that  its  bid  for  furnishing  the  supplies  in  ques- 
tion was  in  fact  $715.42,  being  $19.88  less  than  the  Inde- 
pendent Publishing  Company's  bid.  Yet  it  is  shown  by  the 
affidavit  of  the  relator  herein  that  the  clerk  of  the  defendant 
board  was  required  to  prepare  a  comparative  statement  of  the 
two  bids  mentioned  above,  and  that,  according  to  such  state- 
ment, the  relator's  bid  was  $727.36.  The  board  awarded  the 
contract  for  furnishing  the  supplies  to  the  Independent  Pub- 
lishing Company,  and  relator  instituted  this  proceeding  for  a 
writ  of  mandate  to  require  the  board  to  reassemble  and  award 
such  contract  to  it,  claiming  to  be  the  lowest  responsible 
bidder  therefor,  and  to  revoke  the  award  of  the  contract  to 
the  successful  bidder. 

The  responsibility  of  both  bidders  is  admitted.  The  ques- 
tion for  decision  before  the  board  was,  which  is  the  lower  bid  2 
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An  inspection  of  the  proposals  or  bids  for  furnishing  the  sup- 
plies in  question  shows  that  some  of  the  articles  are  offered  at 
a  lower  figure  by  the  Independent  Publishing  Company  than 
by  the  relator,  and  vice  versa.  So  that,  if  the  supplies  of  like 
kind  to  be  furnished  from  time  to  time  by  the  contractor 
should  be  largely  composed  of  those  articles  which  the  Inde- 
pendent Publishing  Company  offers  at  a  lower  figure  than  the 
relator  does,  we  cannot  tell  whether  the  relator  is  in  fact  the 
lower  bidder  of  the  two.  We  could  not  determine  this  unless 
we  knew  what  kind  of  supplies,  and  how  much  of  like  kind, 
would  have  to  be  furnished  by  the  contractor  during  the  year 
other  than  those  included  in  the  bid.  Without  this  showing, 
which  is  not  made,  we  cannot  say  that  the  relator  was  in  this> 
case  the  '^lowest  responsible  bidder"  for  the  supplies  in  ques- 
tion. The  bid  was  not  only  for  the  supplies  named  in  the  ad- 
vertisement, but  for  supplies  of  like  kind  to  be  delivered  as- 
required  by  the  board  during  the  fiscal  year.  According  to 
the  relator's  estimate,  there  was  only  a  difference  of  $19.88 
in  the  two  bids  in  question.  On  account  of  the  evident  un- 
certainty as  to  which  was  the  lower  of  the  two  bids,  as  shown 
by  the  comparative  statement  thereof  of  the  clerk,  and  a  fail- 
ure to  show  how  many  supplies  like  those  named  in  the  ad- 
vertisement and  bids  would  have  to  be  furnished  during  the 
year,  we  are  unable  to  conclude  that  the  board  abused  its 
rightful  discretion  in  determining  the  question  as  to  which  of 
the  two  bids  was  the  lower  and  for  the  better  interest  of  the 
state.  (See  State  ex  rel.  Eaves  v.  Richards^  16  Mont.  145, 
40  Pac  210.)  The  board  had  a  right  to  exercise  a  reasonable 
discretion  in  determining  which  of  the  two  bids  was  the  lower^ 
and  we  are  not  able  to  discover  from  the  showing  made  by  the 
relator  any  support  for  the  allegation  that  the  board  acted  in 
bad  faith  in  the  premises.     The  writ  is  denied. 

Hunt  and  Pigott,  J  J. ,  concur. 
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IN  THE  MATTER  OF  THE  DISBARMENT  OF  JOHN 

BLOOR. 

ISubmitted  AprU  1, 1896.    Decided  April  11, 1808.] 

fleetlon  402  of  the  Code  of  CIyU  Procedure,  proTldes  that  an  attorney  may  be  removed 
when  he  has  been  conylcted  of  a  felony  or  misdemeanor  InvolYlng  moral  terpltude, 
and  that  In  such  a  case  the  record  of  eonylctlon  shall  be  conduslye  eyldence;  Section 
417, /d.,  provides  that,  when  an  attorney  has  been  conylcted  of  such  a  crime,  the 
Clerk  of  the  Court  shall,  within  thirty  days  thereafter,  transmit  to  the  Supreme 
Court,  a  certUled  copy  of  the  record  of  conviction:  Section  418  provides  that.  In  such 
eases,  the  proceedings  to  remove  must  be  taken  by  the  Supreme  Court  upon  receipt 
of  the  certified  copy  of  the  record;  In  the  ease  under  review  the  attorney  had  been 
found  guilty  of  the  crime  of  secreting  a  public  record  which  Is  a  felony.  Held,  that 
It  was  not  necessary  to  file  any  complaint,  or  to  issue  or  serve  any  citation  in  the  pro- 
ceeding. 

Proceediko  for  the  disbarment  of  John  Blck>r.  Judgment 
of  disbarment. 

C.  B,  Nolan^  for  the  State. 
T,  e/.    WaUh^  for  Respondent. 

Per  Curiam. — ^The  respondent,  John  Bloor,  was  convicted 
of  a  felony.  The  conviction  was  sustained  by  the  court  on 
Bloor's  appeal.  (See  8tate  v.  Bloor,  20  Mont.  574,  62  Pac. 
611.  After  the  remittitur  from  this  court  was  forwarded  to 
the  District  Court  of  the  First  Judicial  District  in  and  for 
Lewis  and  (>larke  county,  in  which  respondent  was  convicted, 
the  clerk  of  said  District  Court,  pursuant  to  the  provisons  of 
Section  417  of  the  Code  of  Civil  Procedure,  transmitted  to 
this  court  a  certified  copy  of  the  record  of  conviction.  The 
respondent's  counsel  now  before  this  court  objects  to  our 
jurisdiction  because  no  complaint  or  accusation  has  ever  been 
filed  as  a  basis  for  a  proceeding  to  disbar  said  Bloor,  and  be- 
cause the  citation  issued  herein  to  said  Bloor  is  not  styled 
<*The  State  of  Montana,"  as  required  by  the  constitution. 

We  believe  no  complaint  or  accusation  in  writing  is  neces- 
sary where  an  attorney  and  counselor  has  been  convicted  of  a 
felony,    or   a  misdemeanor  involving  moral  terpitude,   and 
where  the  record  of  conviction  has  been  duly  certified  to  this 
Vol.  xxi-4 
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court.  We  also  think  that  it  is  not  necessary  to  issue  or 
serve  any  citation  upon  an  attorney  or  counselor,  of  proceed- 
ings to  disbar  him,  where  he  has  been  convicted  of  a  felony, 
or  a  misdemeanor  involving  moral  turpitude,  and  where  the 
record  of  his  conviction  has  been  duly  certified  to  this  court, 
before  this  court  acts,  where  such  record  is  the  basis  of  the 
disbarment  proceedings.  It  is  the  bounden  duty  of  such  at- 
torney, so  convicted,  to  know  that  the  legal  consequence  of 
his  conviction  is  his  disbarment  There  is  no  discretion  in 
the  Supreme  Court,  for  it  must  proceed,  under  Section  418 
of  the  Code  of  Civil  Procedure,  on  receipt  of  a  certified  copy 
of  the  record  of  conviction,  and  by  Section  402,  Id.,  the 
record  of  conviction  is  conclusive  evidence. 

In  some  cases,  upon  the  record  certified  to  this  court,  per- 
haps the  question  may  arise  whether  or  not  the  offense  of 
which  the  attorney  has  been  convicted  involves  moral  terpi- 
tude  or  not,  but  in  the  present  instance  it  so  clearly  does  that 
it  admits  of  no  argument  to  the  contrary. 

Let  judgment  be  entered  pursuant  to  Section  428  of  the 
Code  of  Civil  Procedure. 


THE    STATE    OF    MONTANA,     Respondent,     v.    THE 
THOMAS  CRUSE  SAVINGS  BANK,  Appellant. 

[Submitted  March  34, 18M.    Decided  April  11, 1896.] 

Section  4061  of  the  Political  Code,  which  Impoees  a  Uoense  upon  banki  and  banking  In- 
stltutloDS  doing  business  In  this  state,  docs  not  conflict  with  Section  11  of  Article  16 
of  the  State  Constitution,  which  provides  that  **no  [company  or  corporation  formed 
under  any  other  country,  state  or  territory,  shall  hare,  or  be  allowed  to  exercise  or 
enjoy  within  this  state  any  greater  rights  or  privileges  than  those  possessed  or  en- 
Joyed  by  corporations  of  the  same  or  similar  character  created  under  the  laws  of  the 
state,"  although  national  banks  are  not  subject  to  the  license. 

Appeal  from  Diatrict  Coutty  Lewis  and  Clarke  County*   S. 
IL  Mclntire^  Judge. 

AcnoN  by  the  State  against  the  Thomas  Crnse  Savings 


^21  Mont]       State  v.  Thos.  Cruse  Sav.  Bank.  51 

Bank.     Judgment  for  plaintiff,  and  defendant  appeals.     Af- 
firmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  is  a  corporation  engaged  in  the  banking  busi- 
ness in  the  City  of  Helena.  This  action  is  brought  to  recover 
of  the  defendant  the  sum  of  $800,  alleged  to  be  due  for  license 
under  the  provisions  of  Section  4061  of  the  Political  Code, 
which  imposes  upon  banks  and  banking  institutions  a  license 
for  carrying  on  such  business  in  this  state. 

The  answer  avers  that  the  defendant  is  not  subject  to  the 
imposition  and  payment  of  the  license  claimed  in  this  suit 
under  the  statute  aforesaid,  for  the  reason  that  national  banks 
organized  under  the  laws  of  the  United  States,  during  all  the 
time  for  which  said  license  is  claimed  were,  and  still  are,  do- 
ing a  like  business  as  that  carried  on  by  the  defendant,  in 
competition  with  the  defendant,  and  which  said  national  banks 
were  not  and  are  not  subject  to  the  payment  of  such  license 
under  the  law  imposing  the  license  upon  this  defendant. 

The  defendant  claims  that  the  law  imposing  a  license  upon 
it  in  this  case  is  void,  and  of  no  binding  force  and  effect,  be- 
cause it  is  in  conflict  with  Section  11,  Article  15  of  the  con- 
stitution of  the  state,  which  is  as  follows: 

*'No  foreign  corporation  shall  do  any  business  in  this  state 
without  having  one  or  more  known  places  of  business,  and  an 
authorized  agent  or  agents  in  the  same,  upon  whom  process 
may  be  served.  And  no  company  or  corporation  formed 
under  the  laws  of  any  other  country,  state  or  territory,  shall 
have,  or  be  allowed  to  exercise,  or  enjoy  within  this  state  any 
greater  rights  or  privileges  than  those  possessed  or  enjoyed 
by  corporations  of  the  same  or  similar  character  created  under 
the  laws  of  the  state. '^ 

The  plaintiff  filed  a  general  demurrer  to  the  answer,  which 
demurrer  having  been  sustained  by  the  court,  and  the  defend- 
ant declining  to  further  plead,  judgment  was  rendered  against 
it  in  accordance  with  the  prayer  of  the  complaint,  from  which 
judgment  the  defendant  appeals. 
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T.  J.   Walsh,  for  Appellant. 
C.  B.  Nolan,  for  the  State. 

Pemberton,  C.  J. — It  is  conceded  that  national  banks  cannot 
be  required,  under  the  section  of  our  code  referred  to  in  the 
statement,  to  pay  the  license  imposed  by  such  section  upon 
the  defendant.  It  is,  therefore,  contended  by  counsel  that 
national  banks  ai'e  corporations  <<formed  under  the  laws  of  an- 
other country,  state  or  territory,"  within  the  contemplation 
of  Section  11,  Article  15  of  the  constitution  of  the  state;  and 
that,  as  such  corporations  may  do  business  in  this  state  with- 
out being  liable  for  the  license  imposed  by  said  section  of  the 
code  upon  the  defendant,  the  section  of  the  statute  in  question 
is  void,  because,  in  violation  of  said  section  of  the  constitution 
of  the  state,  it  allows  national  banks,  which  are  organized 
under  the  laws  of  the  United  States,  ''to  exercise  or  enjoy 
within  this  state  greater  rights  or  privileges  than  those  pos- 
sessed or  enjoyed  by  corporations  of  the  same  or  similar  char- 
acter created  under  the  laws  of  the  state. '^  It  is  claimed  by 
counsel  that  the  statute  of  the  state  imposing  this  license  dis- 
criminates in  favor  of  national  banks  and  against  the  defend- 
ant, and  is,  therefore,  in  conflict  with  the  clause  of  the  state 
constitution  quoted  above. 

It  is  not  denied,  and  in  view  of  the  authorities  it  cannot  be 
questioned  at  this  late  day,  that  national  banks  are  necessary 
agencies  and  < 'instruments  designed  to  be  used  to  aid  the  gen- 
eral government  in  the  administration  of  an  important  branch 
of  the  public  service.  They  are  means  appropriate  to  that 
end."  {Farmers'  Nat.  Bank  v.  Bearing,  91  U.  S.  29;  Na- 
tional Commercial  Bank  of  Mobile  v.  Mayor,  etc.,  of  City  of 
Mobile,  62  Ala.  284;  McCvlloch  v.  Maryland,  4  Wheat.  316; 
Oabarfi  v.  Bank,  9  Wheat.  740;  1  Desty  on  Taxation,  page 
75;  Cooley  on  Taxation  (2d  Ed.)  page  83.)  Tbe  question  is, 
then,  can  the  state  tax  such  agencies  of  the  general  govern- 
ment, and,  if  so,  what  is  the  extent  of  the  power  of  the  state 
to  tax  them  'i 
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In  McCkUloch  V.  Maryland,  4  Wheat.  416,  Chief  Justice 
Marshall,  speaking  of  the  power  of  a  state  to  tax  national 
banks,  said:  <<It  may  be  objected  to  this  definition  that  the 
power  of  taxation  is  not  confined  to  the  people  and  property 
of  a  state.  It  may  be  exercised  upon  every  object  brought 
within  its  jurisdiction.  This  is  true.  But  to  what  source  do 
we  trace  this  right  ?  It  is  obvious  that  it  is  an  incident  of 
sovereignty,  and  is  co-extensive  with  that  to  which  it  is  an  in- 
cident.- All  subjects  over  which  the  sovereign  power  of  a 
state  extends  are  objects  of  taxation,  but  those  over  which  it 
does  not  extend  are,  upon  the  soundest  principles,  exempt 
from  taxation.  This  proposition  may  almost  be  pronounced 
self-evident." 

The  sovereignty  of  a  state  extends  to  everything  which  ex- 
ists by  its  own  authority,  or  is  introduced  by  its  permission; 
but  does  it  extend  to  those  means  which  are  employed  by  con- 
gress to  carry  into  execution  powers  conferred  on  that  body 
by  the  people  of  the  United  States?  We  think  it  demonstra- 
ble that  it  does  not.  Those  powers  are  not  given  by  the  people 
of  a  single  state.  They  are  given  by  the  people  of  the  United 
States  to  a  government  whose  laws,  made  in  pursuance  of  the 
constitution,  are  declared  to  be  supreme.  Consequently,  the 
people  of  a  single  state  cannot  confer  a  sovereignty  which  will 
extend  over  them. 

^*If  we  measure  the  power  of  taxation  residing  in  a  state 
by  the  extent  of  sovereignty  which  the  people  of  a  single  state 
possess  and  can  confer  on  its  government,  we  have  an  intelli- 
gible standard  applicable  to  every  case  to  which  the  power 
may  be  applied.  We  have  a  principle  which  leaves  the  power 
of  taxing  the  people  and  property  of  a  state  unimpaired,  which 
leaves  to  a  state  the  command  of  all  its  resources,  and  which 
places  beyond  its  reach  all  those  powers  which  are  conferred 
by  the  people  of  the  United  States  on  the  government  of  the 
Union,  and  all  those  means  which  are  given  for  the  purpose  of 
carrying  those  powers  into  execution.  We  have  a  principle 
which  is  safe  for  the  states,  and  safe  lor  the  Union.  We  are 
relieved,  as  we  ought  to  be,  from  clashing  sovereignty;  from 
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interfering  powers;  from  a  repugnancy  between  a  right  in  one 
government  to  pull  down  what  there  is  an  acknowledged  right 
in  another  to  build  up;  from  the  incompatibility  of  a  right  in 
one  government  to  destroy  what  there  is  a  right  in  another  to 
preserve.  We  are  not  driven  to  the  perplexing  inquiry,  so- 
onfit  for  the  judicial  dep«urtme&ty  what  d^ree  0f  taxation  m 
the  legitimate  use,  and  what  degree  may  amount  to  the  abuse 
of  the  power  ?  The  attempt  to  use  it  on  the  means  employed 
by  the  government  of  the  Union,  in  pursuance  of  the  constitu- 
tion is  itself  an  abuse,  because  it  is  the  usurpation  of  a  power 
which  the  people  of  a  single  state  cannot  give.'' 

(<We  find  then,  on  just  theory,  a  total  failure  of  this  originaf 
right  to  tax  the  means  employed  by  the  government  of  the 
Union  for  the  execution  of  its  powers.  The  right  never  ex- 
isted, and  the  question  whether  it  has  been  surrendered  cannot 
arise." 

In  Weston  v.  City  of  Charleston^  2  Pet.  171,  this  great 
jurist,  reaffirming  the  doctrine  so  forcibly  expressed  in  Mc- 
Culloch  V.  Maryland^  summarizes  his  views  of  this  important 
question  as  follows:  /'This  subject  was  brought  before  the 
court  in  the  case  of  Mc  Culloch  v.  Maryland^  4  Wheat.  316, 
when  it  was  thoroughly  argued,  and  deliberately  considered. 
The  question  decided  in  that  case  bears  a  near  resemblance  to* 
that  which  is  involved  in  this.  It  was  discussed  at  the  bar  in 
all  its  relations,  and  examined  by  the  court  with  its  utmost 
attention.  We  will  net  repeat  the  reasoning  which  conducted 
us  to  the  conclusion  thus  formed;  but  that  conclusion  was  that 
'all  subjects  over  which  the  sovereign  power  of  a  state  extends, 
are  objects  of  taxation;  but  those  over  which  it  does  not  ex- 
tend are,  upon  the  soundest  principles,  exempt  from  taxation.' 
'The  sovereignty  of  a  state  extends  to  everything  which  exists- 
by  its  own  authority,  or  is  introduced  by  its  permission, '  but 
not  'to  those  means  which  are  employed  by  congress  to  carry 
into  execution  powers  conferred  on  that  body  by  the  people  of 
the  United  States. '  'The  attempt  to  use'  the  power  of  taxa- 
tion 'on  the  means  employed  by  the  government  of  the  Union 
in  pursuance  of  the  constitution,  is  itself  an  abuse,  because  it 
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is  the  ueurpacioD  of  a  power  which  the  people  of  a  single  state 
cannot  give. '  The  court  said  in  that  case  that  ^the  states  have 
no  power,  by  taxation  or  otherwise,  to  retard,  impede,  bur- 
den, or  in  any  manner  control,  the  operation  of  the  constitu- 
tional laws  enacted  by  congress,  to  carry  into  execution  the 
powers  vested  in  the  general  government. '  We  retain  the 
opinions  which  were  then  expressed.'' 

The  doctrine  announced  by  the  great  Marshall  in  those  cases 
has  been  followed  by  the  courts  of  this  country,  both  federal 
and  state,  down  to  the  present  time,  and  may  now  be  consid- 
ered so  well  settled  as  not  to  admit  of  argument.  (1  Desty 
on  Taxation,  75;  Cooley  on  Taxation  (2d  Ed.)  82  et  neq,^  and 
authorities  cited  in  the  notes.) 

Now,  then,  if  national  banks  are  corporations  formed  under 
the  laws  of  another  country,  state,  or  territory,  as  claimed  by 
the  defendant,  and  are  agencies  of  the  general  government, 
designed  to  be  used  to  aid  it  in  the  administration  of  an  im- 
portant branch  of  the  public  service,  and  as  such  agencies  can- 
not be  taxed  by  the  state  except  in  so  far  as  congress  shall 
expressly  permit,  does  it  follow  that  the  law  imposing  the 
license  on  the  defendant  in  this  case,  and  not  on  national 
banks,  is  in  conflict  with  Section  11,  Article  15,  of  the  consti- 
tution of  the  state  ? 

This  clause  of  the  constitution,  it  is  conceded,  was  intended 
to  prevent  discrimination  by  the  legislature  in  favor  of  foreign 
corporations  against  corporations  created  under  the  laws  of 
the  state.  But  what  corporations  did  the  framers  of  the  con- 
stitution have  in  view  when  they  used  the  words  in  this  clause, 
^'corporations  formed  under  the  laws  of  any  other  country, 
state  or  territory  ?''  They  certainly  had  in  contemplation 
those  corporations  ''over  which  the  sovereign  power  of  a  state 
extends."  They  could  not  have  had  in  contemplation  those 
companies,  corporations  and  agencies  organized  by  the  general 
government  for  government  purposes,  which  the  sovereign, 
power  of  the  state  had  no  authority  to  tax  except  by  special 
permission  of  congress.  The  framers  of  the  constitution  were 
not  ignorant  of  the  principles  underlying  our  system  of  gov- 
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eminent.  They  knew  that  a  law  of  the  federal  government, 
constitutionally  enacted,  was  the  supreme  law  of  the  land,  and 
was  binding  upon  the  constitutional  convention  as  well  as  the 
legislature  of  the  state.  They  adopted  this  clause  of  the  con- 
stitution, having  in  view  such  corporations  as  might  exist  by 
authority  of  the  state,  or  might  be  introduced  into  the  state 
by  its  permission.  National  banks  are  not  such  corporations. 
They  are  organized  by  the  general  government  to  aid  in  the 
adminbtration  of  an  important  branch  of  government.  They 
are  established  and  authorized  to  do  business  in  the  state,  not 
with  the  permission  of,  but  in  spite  of ,  the  state,  and  are  not 
subject  to  the  laws  or  constitution  of  the  state  in  the  transac- 
tion of  their  business,  and  cannot  be  taxed  upon  their  property, 
except  as  congress  may  expressly  permit.  If  the  clause  of  the 
state  constitution  and  the  statute  in  question  had  both  pro- 
vided in  express  terms  that  national  banks  should  pay  a  license, 
like  banking  corporations  created  under  the  laws  of  the  state, 
to  entitle  them  to  do  business  in  the  state,  then,  without  doubt, 
both  such  clause  and  statute  would  have  been  null  and  void  in 
that  respect,  because  both  would  have  been  in  conflict  with  the 
laws  of  congress  in  relation  to  such  federal  agencies. 

We  cannot  agree  with  counsel  that  the  law  imposing  the 
obligation  upon  the  defendant  in  this  case  to  pay  a  license  to 
enable  it  to  carry  on  its  business  in  the  state,  without  impos- 
ing the  same  duty  on  national  banks,  thereby  discriminates  in 
favor  of  the  latter  corporation.  Legislative  discrimination 
between  corporations,  persons,  or  things,  occurs  when  all  of 
such  subjects  of  legislation  exist  by  authority  of,  or  are  intro- 
duced into  the  state  by  its  permission,  and  are,  consequently, 
rightful  subjects  of  the  sovereign  control  or  power  of  the  state. 
The  legislature  cannot  legally,  or  in  legal  contemplation,  dis- 
criminate for  or  against  a  class  of  persons,  corporations,  or 
property,  unless  such  subjects  are  all  within  the  sovereign 
power  of  the  state  for  legislative  purposes.  National  banks, 
for  the  reasons  given  above,  are  such  governmental  agencies 
as  do  not  come  within  the  sovereign  power  of  the  state  for 
legislative  purposes,  except  in  so  far  as  congress  has  expressly 
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permitted.  Being  such  goYernmental  agencies,  national  banks 
cannot  be  held  to  be  *<of  the  same  or  similar  character^'  as  the 
defendant  corporation  and  banking  corporations  created  under 
the  laws  of  the  state.  The  rule  announced  in  the  case  of 
Criswdl  V.  Montana  Central  Railway  Co,^  18  Mont.  167,  44 
Pac.  525,  is  inapplicable  to  this  case. 

Counsel  for  defendant  contends  that,  if  national  banks  are 
exempt,  under  the  law,  from  the  license  tax  imposed  upon  de- 
fendant because  they  are  federal  agencies,  then  the  Northern 
Pacific  Railroad  Company,  being  a  federal  instrumentality,  is 
also  exempt  from  state  taxation.  Jhe  right  of  the  state  to 
tax  the  property  of  railroads  incorporated  by  congress  is  well 
settled  by  the  courts.  In  the  cases  holding  that  national  banks 
are  federal  agencies,  or  means  designed  to  aid  in  the  adminis- 
tration of  an  important  branch  of  government,  it  is  not  held 
that  the  property  of  such  institutions  may  not  be  taxed  by  the 
8tate.  In  MeOuUoch  v.  Maryland  it  was  held  that  the  tax 
^'was  not  upon  the  property  of  the  bank,  but  upon  one  of  its 
operations;  in  fact,  upon  its  right  to  exist.  It  was  a  direct 
impediment  in  the  way  of  a  governmental  operation  performed 
through  the  bank  as  an  agent.  It  was  a  very  different  thing, 
both  in  its  nature  and  effect,  from  a  tax  on  the  property  of  the 
bank.  It  was  a  tax  on  the  operations  of  the  bank,  and  is, 
consequently,  a  tax  on  the  operations  of  an  instrument  em^ 
ployed  by  the  government  of  the  Union  to  carry  its  powers 
into  execution."  {Railroad  Co,  v.  Peniston^  18  Wall.  5; 
Oabom  v.  Ranky  9  Wheat.  740.) 

In  Railroad  Co.  v.  Peniston.,  the  court  said:  "It  is,  there- 
fore, manifest  that  exemption  of  federal  agencies  from  state 
taxation  is  dependent,  not  upon  the  nature  of  the  agents,  or 
upon  the  mode  of  their  constitution,  or  upon  the  fact  that  they 
are  agents,  but  upon  the  effect  of  the  tax;  that  is,  upon  the 
question  whether  the  tax  does,  in  truth,  deprive  them  of  power 
to  serve  the  government  as  they  were  intended  to  serve  it,  or 
does  hinder  the  efficient  exercise  of  their  power.  A  tax  upon 
their  property  has  no  such  necessary  effect  It  leaves  them 
free  to  discharge  the  duties  they  have  undertaken  to  perform. 
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A  tax  upon  their  operations  is  a  direct  obstruction  to  the  ex- 
ercise of  federal  powers." 

Judge  Cooley  says:  **The  mere  fact  that  a  corporation  re- 
ceives its  charter  and  pecuniary  or  other  aid  from  the  United 
States  does  not  fix  its  character  as  a  federal  agency,  nor  does 
the  fact  that  the  United  States  sometimes  makes  use  of  it  for 
its  purposes,  as  it  might  of  a  similar  convenience  brought  into 
existence  in  some  other  way.  And  a  state  may  tax  the  prop- 
erty of  federal  agencies  with  other  property  in  the  state,  and 
as  other  property  is  taxed,  when  no  law  of  congress  forbids, 
and  when  the  effect  of  the  taxation  will  not  be  to  defeat  or 
hinder  the  operations  of  the  national  government."  (Cooley 
on  Taxation  (2d  Ed.)  85.)  <'At  any  rate,  the  Supreme  Court 
of  the  United  States  has  settled  the  question  that  national 
banks  cannot  be  taxed  by  a  state  except  in  so  far  as  congresa 
has  expressly  permitted,  and  that  the  property  of  railroad 
companies  organized  and  incorporated  by  congress  may  be 
taxed  by  the  state."     (Cooley  on  Taxation,  85,  and  notes.) 

We  are  unable  to  agree  with  the  contention  of  counsel  that 
the  statute  imposing  a  license  on  the  defendant  corporation 
and  like  corporations  created  under  the  laws  of  the  state  is  in 
conflict  with  the  article  of  the  constitution  of  the  state  invoked 
in  this  controversy,  because  it  does  not  impose  a  like  liability 
upon  national  banks. 

We  cannot  agree  with  the  argument  that  the  license  law  of 
the  state,  imposing  liabilities  upon  corporations  created  under 
the  laws  of  the  state,  is  unconstitutional  and  void  because  it 
does  not  impose  like  liabilities  and  burdens  upon  certain  desig- 
nated agencies  of  the  general  government  over  which  the  state 
has  no  sovereign  power.  Because  the  state  has  no  power  to 
burden  the  necessary  governmental  agencies  with  a  license  tax 
is  no  reason  why  it  may  not  impose  such  liability  upon  corpo- 
rations, companies,  or  persons  within  the  sphere  of  its  power, 
because  they  are  within  the  state  by  virtue  of  its  laws  or  its 
permission. 

The  judgment  appealed  from  is  affirmed. 

Affirmed, 
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Hunt,  J.,  concurs. 

Pi€K>TT,  J.     I  concur  in  the  result  announced  in  the  fore- 
going opinion. 
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MONTANA  COAL  AND  COKE  COMPANY,  Appellant,  v. 

ALEXANDER  LIVINGSTON,  TREASURER  OF 

PARK  COUNTY,  Respondent. 

rSubmitted  Mansh  28, 18M.    Decided  April  11, 1886.1 

Taxation — Jfist  Proceeds  of  Cod  Mines — Constitution — Inter- 
pretation of, 

K  Taxation— ife^  Proeeed$of  Coal  Mine*.— Tbe  aDOual  ne(  proceeds  of  ooalmloes 
acquired  under  the  laws  of  the  United  States  relative  to  the  acquisition  of  coal  lands, 
are  subject  to  taxation  under  Section  8,  Article  is  of  the  State  Constitution,  and  Sec- 
tion 8872  and  Section  8780  et  teq.  of  the  Political  Oode. 

3.  COK8TITUTIOK— Interpretation  of.— In  Interpreting  the  Constitution,  effect  must,  if 
possible,  be  glyen  to  erery  section  and  clause. 

Appeal  from  District  Courtj  Park  County^  Fra/nk  Henry ^ 
Judge. 

Application  by  Montana  Coal  &  Coke  Company,  a  corpo- 
ration, against  Alexander  Livingston,  treasurer  of  Park  county, 
Montana,  for  injunction.  The  injunction  was  denied  and 
plaintiff  appeals.     Affirmed. 

CuUenj  Day  <&  Oullen^  for  Appellant. 

We  contepd  that  the  assessment  of  net  proceeds  of  the 
property  of  the  plaintiff  in  this  proceeding  is  illegal,  (1)  for 
the  reason  that  it  is  unauthorized  by  the  acts  of  the  legisla- 
ture, and  (2)  if  the  acts  of  the  legislature  be  construed  to 
authorize  such  an  assessment,  they  are  unconstitutional.  Sec- 
tion 3672  of  the  Political  Code,  which  is  a  part  of  Chapter  I, 
Title  X.,  Part  UI,  of  the  Political  Code,  entitled  '^Property 
liable  to  taxation,"  provides  that  ''the  annual  net  proceeds  of 
all  mines  and  mining  claims  shall   be  taxed  as  other  personal 
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property."  Section  8760  of  the  Political  Code,  which  is  a 
portion  of  Chapter  IV,  of  Title  X,  and  is  entitled  ''Assess- 
ment of  Net  Proceeds  of  Mines,"  provides  that  **Every  per- 
son, corporation  or  association  engaged  in  mining  upon  any 
quartz  vein  or  lode  or  placer  mining  claim  containing  gold, 
silver,  copper,  coal,  lead  or  other  valuable  mineral  deposits, 
must,  between  the  first  and  tenth  day  of  June  of  each  year, 
make  out  a  statement  of  the  gross  yield  of  the  above  named 
metals  or  minerals,  from  each  mine  owned  or  worked  by  such 
person,  corporation  or  association,  during  the  year  preceding 
the  first  day  of  June,  and  the  value  thereof."  Then  follows 
in  the  succeeding  sections  provisions  for  deducting  from  such 
gross  yield,  the  cost  of  extracting,  transporting  and  reducing 
the  ore  or  mineral  taken  from  said  mines,  and  the  net  pro- 
ceeds so  established  form  the  basis  of  the  assessment.  It  seems 
to  us  that  the  language  of  this  section  is  so  plain  and  definite 
that  there  can  be  no  controversy  about  its  meaning;  that  these 
provisions  are  made  applicable  only  to  persons  engaged  in 
mining  upon  quartz  lodes  or  placer  claims,  and  by  the  express 
admission  of  the  pleadings  in  this  case  the  plaintiff  is  not  en- 
gaged in  such  business.  The  net  proceeds  of  plaintiff's  busi- 
ness, if  they  can  be  assessed  at  all,  must  be  assessed  in  com- 
pliance with  the  law  relative  to  the  assessment  of  <*other 
personal  property,"  as  provided  in  Section  3672,  which  other 
personal  property  is  to  be  assessed  with  reference  to  its  own- 
ership and  situation  on  the  first  Monday  in  March  of  each  year. 
(Political  Code,  Section  3700.) 

But  we  do  not  believe  that  the  net  proceeds  of  the  business 
of  persons  engaged  in  mining  for  coal  are  the  subject  of  taxa- 
tion as  a  separate  class,  but  that  the  net  proceeds,  together 
with  the  other  personal  property  of  the  corporation,  are  to  be 
taxed  as  the  property  of  the  corporation  at  a  uniform  rate  of 
iissessment  and  taxation.  The  Constitution  provides,  in  Arti- 
cle XII,  Section  3,  as  follows:  <<A11  mines  and  mining  claims, 
both  placer  and  rock  in  place,  containing  or  bearing  gold,  sil- 
ver, copper,  lead,  coal  or  other  valuable  mineral  deposits, 
after  purchase  thereof  from  the  United  States,  shall  be  taxed 
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at  the  price  paid  the  United  States  therefor,  unless  the  surface 
ground,  or  some  part  thereof,  of  such  mine  or  claim,  is  used 
for  other  than  mining  purposes,  and  has  a  separate  and  inde- 
pendent value  for  such  other  purposes,  in  which  case  said 
surface  ground,  or  any  part  thereof,  so  used  for  other  than 
mining  purposes,  shall  be  taxed  at  its  value  for  such  other 
purposes,  as  provided  by  law;  and  all  machinery  used  in  min- 
ing, and  property  and  surface  improvements  upon  or  appurte- 
nant to  mines,  and  mining  claims  which  have  a  value  separate 
and  independent  of  such  mines  or  mining  claims,  and  the  an- 
nual net  proceeds  of  all  mines  and  mining  claims  shall  be  taxed 
as  provided  by  law."  It  will  be  noticed  that  this  provision 
starts  out  with  the  proposition  that  ''All  mines  and  mining 
claims"  shall  be  taxed;  then  follows  a  limitation,  ''both  placer 
and  rock  in  place,"  accompanied  by  a  further  limitation, 
"containing  or  bearing  gold,  silver,  etc. "  The  terms  '.'Mines 
and  mining  claims"  at  the  time  of  the  adoption  of  the  consti- 
tution were  terms  in  common  use  which  had  a  clearly  defined 
and  well  established  meaning. 

Mr.  Justice  MillcE,  in  Forbes  v.  Ghraceyy  94  U.  S.  762, 
affirming  the  same  case.  Fed.  Cases  4924,  had  said  that  the 
term  "mines"  referred  to  the  title  to  the  soil  which  the  owner 
held  after  he  had  obtained  a  patent  from  the  United  States 
under  the  provisions  of  the  Mineral  Lands  Act;  while  the  term 
"mining  claims"  referred  to  the  possessory  right  by  which  the 
owner  held  and  worked  the  soil  prior  to  obtaining  that  patent. 
Thus  these  two  terms  describe  the  character  or  extent  of  the 
ownership.  The  terms  "placer  and  rock  in  place"  were 
equally  well  known  and  had  an  equally  clearly  defined  and  well 
established  meaning  given  them  by  the  laws  of  the  United 
States  as  well  as  by  custom.  These  terms  referred  to  the 
character  of  the  mineral  contained  in  the  mines  or  mining 
claims.  The  insertion  of  the  word  "coal' '  in  the  constitutional 
provision  gives  to  these  other  terms  no  additional  meaning, 
nor  can  it  operate  in  any  way  to  extend  them.  Prior  to  1864 
coal  was  not  even  considered  a  mineral  within  the  meaning  of 
the  land  laws  of  the  United  States,  but  by  a  statutory  enact- 
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ment  in  that  year,  coal  lands  were  declared  to  be  mineral 
lands  within  the  meaning  of  the  pre-emption  act,  and  were 
thas  distinguished  from  agricultural  lands,  and  it  is  by  virtue 
of  this  statutory  declaration  that  coal  lands  have  ever  been 
held  to  be  mineral  lands.  (U.  S.  v.  Jttdlen,  118  U.  S.,  271; 
affirmed  10  Fed.  785.)  But  whether  mineral  or  not,  they  have 
never  been  included  in  the  term  as  applied  to  quartz  and  placer 
claims.  And  the  title  to  coal  lands  is  obtained  through  a  dif- 
ferent procedure.  (Revised  Statutes  of  U.  S.,  Title  32,  Chap- 
ter 6.)  The  use  of  the  modifying  phrase  <<both  placer  and 
rock  in  place''  at  the  beginning  of  the  section  of  the  constitu- 
tion limitQ  the  terms  '^mines  and  mining  claims"  as  used  in 
the  subsequent  portion  of  the  section  to  mines  and  mining 
claims  of  the  class  designated  as  placer  and  rock  in  place.  The 
word  **both"  here  is  a  word  of  exclusion.  It  is  a  thoroughly 
well  settled  rule  of  construction  that  when  general  terms  are 
used  and  the  statute  enumerates  the  particulars  under  a  vide- 
licitj  it  shows  the  intention  of  the  legislature  to  limit  the  com- 
prehensiveness of  the  general  phraseology  to  the  particulars 
enumerated  and  those  of  the  same  class  and  the  general  terms 
of  the  section  will  be  held  to  refer  to  those  of  the  class  par- 
ticularized. (Black  on  International  Law,  Section  6163. 
U.  S.  V.  We8iej  Fed.  Cas.  16659.)  No  objection  was  made 
in  the  court  below  to  the  proceedings  upon  the  ground  of 
plaintiff's  possessing  an  adequate  remedy  at  law.  If,  however, 
the  court  should  have  any  doubt  upon  the  question  as  to  our 
right  to  an  injunction,  we  would  submit  that  under  the  provis- 
ions of  Section  3768  of  the  Political  Code,  the  tax  levied  for  these 
net  proceeds  is  declared  to  be  a  lien  upon  the  mining  claims 
from  which  the  ores  are  mined  or  extracted,  and  under  the 
provisions  of  Section  3897,  the  treasurer's  deed  will  hepfima 
/acie  evidence  that  the  property  is  lawfully  assessed  and  that 
the  taxes  were  levied  in  accordance  with  law.  This  would 
constitute  a  cloud  upon  the  title  of  the  plaintiff  and  it  is  well 
settled  that  equity  will  intervene  to  prevent  a  cloud  upon  the 
title  where  the  tax  is  illegal.  The  fact  that  the  law  also  pro- 
vides a  remedy  by  payment  of  taxes  under  protest  in  an  action 
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to  recover  the  same  back,  does  not  oast  the  equitable  jurisdic- 
tion. These  propositions  are  thoroughly  discussed  and  settled 
in  a  late  case  by  Judge  Knowles  in  the  Federal  Circuit  Court 
involving  the  consideration  of  the  statute  here  in  controversy. 
( Brown  Y.  French^  80  Fed.,  166.) 

C,  B.   Nolauy   Attorney  General,  and    IK   H.   Poormauy 
Attorney  for  Park  County,  for  Respondent. 

Section  16,  Article  XII,  of  the  Constitution,  provides  that 
^'All  property  shall  be  assessed  in  the  manner  prescribed  by 
law  except  as  is  otherwise  provided  in  this  constitution.^' 
Section  18,  of  the  same  article,  provides  that  ^<The  Legisla- 
tive Assembly  shall  pass  all  laws  necessary  to  carry  out  the 
provisions  of  this  article."  Counsel  also  cites  Section  3, 
(found  in  appellant's  brief).  As  directed  by  the  constitution, 
the  LegisliLtive  Assembly  provided  as  follows:  ^^AU  mines 
and  mining  claims,  both  placer  and  rock  in  place,  containing 
or  bearing  gold,  silver,  copper,  lead,  coal,  or  other  valuable 
mineral  deposits,  after  purchase  thereof  from  the  United 
States,  shall  be  taxed  at  the  price  paid  the  United  States 
therefor,  unless  the  surface  ground,  or  some  part  thereof,  of 
euch  mine  or  claim  is  used  for  other  than  mining  purposes, 
and  has  a  separate  and  independent  value  for  such  other  pur- 
poses, in  which  case  said  surface  ground,  or  any  part  thereof, 
so  used  for  other  than  mining  purposes  shall  be  taxed  at  its 
full  value  for  such  other  purposes;  and  all  machinery  used  in 
mining  and  all  property  and  surface  improvements  upon  or 
appurtenant  to  mines  and  mining  claims  which  have  a  value 
separate  and  independent  of  such  mines  or  mining  claims,  and 
the  annual  net  proceeds  of  all  mines  and  mining  claims  shall 
be  taxed  as  other  personal  property."  (Section  3672,  Politi- 
cal Code.)  Sections  3760  to  3768,  inclusive,  of  the  Political 
Code,  contain  specific  directions  as  to  how  the  assessment  shall 
be  made  and  the  tax  collected.  The  appellant  contends  that 
if  the  net  proceeds  of  coal  mines  can  be  assessed  at  all,  they 
must  be  assessed  as  other  personal  property,  and  that  coal 
mines  are  not  included  in  the  terms,  '^mines  and  mining" 
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claimsy  as  used  in  the  sections  of  the  Constitution  and  Political 
Code  above  referred  to.  The  power  of  the  legiBlature  to  clas- 
sify property  for  assessment  and  taxation,  except  when  ex- 
pressly limited  by  constitutional  provisions,  is  too  well  estab- 
lished to  require  the  citation  of  authorities.  It  will  be  observed 
that  Section  3672,  supra,  provides  that  '<the  annual  net  pro- 
ceeds of  all  mines  and  mining  claims  shall  be  taxed  as  other 
personal  property. ''  The  assessment  of  the  net  proceeds  of 
mines,  however,  is  regulated  by  Section  3760  et  seq.  It  is 
nowhere  provided  that  they  shall  be  assessed  as  other  personal 
property,  and  we  submit  that  the  contention  of  appellant  that 
they  should  have  been  assessed  in  that  manner  is  without  merit. 
As  to  the  contention  of  appellant  that  coal  mines  are  not  in- 
cluded in  the  terms  <<mines  and  mining  claims,"  it  has  been 
repeatedly  held  by  the  Department  of  the  Interior  and  the 
Supreme  Court  of  the  United  States  that  coal  lands  are  min- 
eral lands.  Coal  lands  are  mineral  lands,  and  as  such  are  ex- 
cluded from  pre-emption  and  homestead  claims.  {Townsiteof 
Coalviliej  4  General  Land  Office,  46.)  Coal  lands  are  mineral 
lands,  and  are  to  be  acquii*ed  only  under  laws  specifically  ap- 
plicable thereto.  {Mullin  v.  United  States^  118  U.  S.,  271, 
affirming  United  States  v.  MiUliny  7  Sawyer,  466. )  It  is  im- 
material at  what  date  coal  was  first  classed  as  a  mineral.  It 
was  so  classed  and  recognized  at  the  time  the  constitution  and 
statute  were  adopted.  The  term  '<coal  mines"  is  frequently 
used  in  the  codes.     (Sections  3350  to  3372,  Political  Code.) 

Section  3,  Article  XII,  of  the  Constitution,  supra^  provides 
for  the  taxation  of  three  classes  of  property,  (1)  the  taxation 
of  the  surface  ground  of  mining  claims;  (2)  the  taxation  of 
mining  machinery  and  implements;  (3)  the  taxation  of  the 
annual  net  proceeds  of  all  mines  and  mining  claims. 

If  there  is  any  force  at  all  in  the  contention  of  the  appel- 
lant, it  is  limited  to  the  taxation  of  the  surface  ground  of 
mining  claims,  for  it  will  be  noticed  that  in  providing  for  the 
taxation  of  the  net  proceeds  all  mines  and  mining  claims  are 
included.  The  first  part  of  the  section  in  question  relates  to 
the  taxation  of  the  surface  ground  of  all  mines  and  mining 
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claims,  and  it  is  in  this  connection  only  that  the  clause  ''both 
placer  and  rock  in  place"  is  used.  The  clause  ''both  placer 
and  rock  in  place"  is  explanatory,  and  not  a  modification.  It 
is  reasonable  to  presume  that  this  clause  was  inserted  for  the 
purpose  of  explaining — not  limiting — that  which  goes  before 
it,  and  of  showing  that  the  phrase,  "all  mines  and  mining 
claims,"  preceding  it  included  quartz  lode  and  placer  mining 
claims,  as  well  as  all  other  mines  and  mining  claims.  This  con- 
struction is  supported  by  the  fact  that  the  section  in  question 
specifically  mentions  gold,  silver,  copper,  lead,  coal  and  other 
valuable  mineral  deposits,  although  coal  is  not  the  product  of 
what  are  commonly  understood  as  quartz  lode  and  placer  min- 
ing claims.  If  the  framers  of  the  constitution  meant  to  in- 
clude only  this  class  of  claims,  why  did  they  not  use  those 
terms  instead  of  "all  mines  and  mining  claims,"  and  why  did 
they  make  specific  mention  of  products  that  are  never  found 
in  quartz  lode  and  placer  mines  ?  All  mineral  products  were 
included.  The  section  specifically  mentions  some  and  then 
adds,  ''or  other  valuable  mineral  deposits."  The  last  clause 
of  the  section,  providing  for  the  taxation  of  the  net  proceeds, 
of  "all  mines  and  mining  claims,"  is  an  independent  provision, 
preceded  by  a  co-ordinate  connective,  and  has  nothing  to  do 
with  the  clause,  "both  placer  and  rock  in  place."  It  applies 
indiscriminately  to  the  product  of  all  mines,  and  as  coal  is  a 
product  of  a  "mine,"  it  necessarily  follows  that  it  is  within 
the  meaning  of  this  constitutional  provision.  Taxation  i& 
the  rule,  and  exemption  the  exception,  and  it  would  be  bard 
to  give  a  reason,  under  this  constitutional  provision  and  the 
code  provisions,  supra^  why  one  mineral  product  bhould  be 
taxed  and  not  another.  Both  the  constitution  and  the  Code 
make  specific  mention  of  "coal"  as  a  proper  mineral  product 
for  taxation,  and  if  it  was  not  meant  that  it  should  be  taxed  in 
this  way,  why  was  it  so  specified  ?  Nor  does  the  phrase  "rock 
in  place"  necessarily  apply  only  to  quartz  lode  claims.  Rock 
in  place  is  any  stratified  rock  that  has  not  been  removed  from 
the  place  of  its  formation,  and  it  is  applicable  to  coal  mines  as 
it  is  to  any  other  mine.     In   Lindley  on   Mines,  Section  323, 

VOU  XXI-6 
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the  following  language  is  found:  ^<It  may  be  said  that  ordi- 
narily nothing  but  metalliferous  ores  are  encountered  in  rock 
in  place.  There  are,  however,  exceptions  to  this  rule.  Coal 
occurs  in  many  instances  with  as  pronounced  dip  and  strike  as 
in  the  auriferous  quartz  lode.''  (See  also.  Id.  Sections  299, 
:iOO  and  301.) 

A  legislative  construction  has  been  placed  upon  mineral 
claims  by  Section  3672  of  the  Political  Code,  and  as  that  sec- 
tion and  Section  3760  et  seq,  are  practically  the  same  as  the 
fc^ection  of  the  constitution  above  referred  to,  the  discussion  of 
the  constitution  applied  with  equal  force  to  the  statute.  '  In 
the  case  of  a  doubtful  or  ambiguous  law,  the  contemporaneous 
construction  of  those  who  have  been  called  upon  to  carry  it 
into  effect  is  entitled  to  great  respect,  and  ought  not  to  be 
overruled  without  cogent  reasons."  {United  States \.  Moore^ 
95  U.  S.,  760;  Broimi  v.  United  States^  113  U.  S.,  568; 
Harden  v.  N.  R  H.  ^.,154  U.  S.,  328.) 

Hunt,  J.  Injunction.  Plaintiff's  application  for  an  in- 
junction restraining  the  sale  of  certain  coal  properties  for  non- 
payment of  taxes  was  denied.     Plaintiff  appeals. 

Plaintiff's  business  is  mining  for  coal  and  manufacturing  the 
same  into  coke.  Part  of  the  coal  lands  described  was  plain- 
tiff's by  purchase  from  the  United  States  under  the  land  laws 
of  the  United  States  relative  to  the  acquisition  of  coal  lands; 
part  was  leased  from  the  Northern  Pacific  Railroad  Company, 
the  said  railroad  company  being  the  owner  of  such  part  by 
virtue  of  its  land  grant  from  the  United  States. 

The  appellant's  counsel  has  presented  to  the  court  in  his 
brief  and  oral  argument  but  a  single  point,  which  may  b^ 
stated  in  the  following  language:  Are  the  annual  net  proceeds 
of  coal  mines  and  mining  claims,  acquired  under  the  laws  of 
the  United  States  relative  to  the  acquisition  of  coal  lands,  tax- 
able by  the  constitution  and  laws  of  the  state  providing  for 
the  assessment  of  the  net  proceeds  of  mines? 

Section  3,  Article  12,  of  the  constitution  of  the  state,  is  as 
follows:     <*A11  mines  and  mining  claims,  both  placer  and  rock 
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in  place,  containing  or  bearing  gold,  silver,  copper,  lead,  coal, 
or  other  valuable  mineral  deposits,  after  purchase  thereof 
from  the  United  States,  shall  be  taxed  at  the  price  paid  the 
United  States  thei'efor,  unless  the  surface  ground,  or  some 
part  thereof,  of  such  mine  or  claim,  is  used  for  other  than 
mining  purposes,  and  has  a  separate  and  independent  value  for 
such  other  purposes,  in  which  case  said  surface  ground,  or  any 
part  thereof,  so  used  for  other  than  mining  purposes,  shall  be 
taxed  at  its  value  for  such  other  purposes,  as  provided  by  law; 
and  all  machinery  used  in  mining,  and  all  property  and  sur- 
face improvements  upon  or  appurtenant  to  mines  and  mining 
claims  which  have  a  value  separate  and  independent  of  such 
mines  or  mining  claims,  and  the  annual  net  proceeds  of  all 
mines  and  mining  claims' shall  be  taxed  as  provided  by  law." 

The  appellant's  construction  of  the  foregoing  section  is  that 
the  net  proceeds  of  coal  mines  are  not  the  subject  of  taxation 
as  a  separate  class  of  property,  but  that  such  net  proceeds, 
together  with  the  other  personal  property  of  the  corporation, 
must  be  taxed  as  the  property  of  the  corporation  at  a  uniform 
ra  e  of  assessment  and  taxation.  That  construction  is  too 
narrow.  The  principle  of  construction,  as  applied  to  a  writ- 
ten constitution,  is  that  effect  must  be  given,  if  possible,  to 
the  whole  instrument  and  to  every  section  and  clause. 

Judge  Cooley  (Cooley  on  Constitution,  Lim.  page  72)  says, 
concerning  this  rule:  <<If  different  portions  seem  to  conflict, 
the  courts  must  harmonize  them,  if  practicable,  and  must  lean 
in  favor  of  a  construction  which  will  render  every  word  oper- 
ative rather  than  one  which  may  make  some  words  idle  and 
nugatory.  This  rule  is  applicable  with  special  force  to  writ- 
ten constitutions,  in  which  the  people  will  be  presumed  to  have 
expressed  themselves  in  careful  and  measured  terms,  corres- 
ponding with  the  immense  importance  of  the  powers  delegated, 
leaving  as  little  as  possible  to  implication.  It  is  scarcely  con- 
ceivable that  a  case  can  arise  where  a  court  would  be  justified 
in  declaring  any  portion  of  a  written  constitution  nugatory 
because  of  ambiguity.  One  part  may  qualify  another  so  as  to 
restrict  its  operation,  or  apply  it  otherwise  than  the  natural 
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construction  would  require  if  it  stood  by  itself;  but  one  part 
is  not  to  be  allowed  to  defeat  another  if  by  any  reasonable 
construction  the  two  can  be  made  to  stand  together." 

When  guided  by  these  rules,  it  becomes  the  duty  of  the 
judiciary  to  avoid  any  construction  which  will  make  the  word 
<^coal,"  used  in  the  section  quoted,  idle  and  nugatory,  or 
which  will  eliminate  it  from  the  context  altogether. 

Again,  the  subject  of  the  whole  section  under  consideration 
pertains  to  revenue  and  taxation  necessary  for  the  support  of 
the  state,  and  the  object  intended  to  be  accomplished  is  the 
taxation  of  the  net  proceeds  of  any  and  all  mines  which  con- 
tain valuable  mineral  deposits.  Having  collected  this  intention 
from  the  article  and  section  referred  to,  we  shall  interpret  the 
words  used  so  as  to  avoid  repugnancies  or  inconsistencies  with 
such  intention.    (Sutherland  on  Statutory  Construction  §  218.) 

Certainly  coal  is  a  mineral,  classed  as  such  generally,  and 
especially  so  designated  by  the  framers  of  the  constitution, 
who  authorized  the  taxation  of  mines  and  mining  claims  ^'con- 
taining or  bearing  gold,  *  *  *  copper,  *  *  *  coal 
or  other  valuable  mineral  deposits."  Whether  or  not,  from 
a  scientific  standpoint,  coal  is  classed  by  geologists  as  placer 
or  rock  in  place,  is  not  of  great  importance;  for  we  conclude 
that,  in  the  absence  of  a  constitutional  definition  of  what  is 
placer  or  what  is  rock  in  place — whether  scientifically  accurate 
or  not,  in  our  interpretation  of  these  words — they  must  be 
here  defined  as  suflSciently  broad  to  include  all  mines  and  min- 
ing claims  containing  or  bearing  valuable  mineral  deposits  of 
the  several  minerals  mentioned  in  the  section  cited. 

This  construction  is  in  accord  with  the  doctrine  that  general 
terms  of  a  constitution  must  receive  that  interpretation  which 
will  include  all  the  instances  enumerated  as  comprehended  by 
them.  Accordingly,  the  classification  of  valuable  mineral 
deposits,  made  by  the  constitution  for  the  purposes  of  taxa- 
tion, puts  coal  as  either  rock  in  place  or  placer.  Coal  may 
be  rock  in  place.  Lindley  on  Mines,  section  823,  states  that 
coal  occurs  in  veins,  and  often  with  as  pronounced  a  dip  and 
strike  as  in  the  auriferous  quartz   lodes.     And  we  should  say 
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that  coal  is  meant  to  be  brought  within  the  meaning  of  the 
words  '*rock  in  place,"  as  used  by  the  constitution;  the  term 
* 'placer,"  as  defined  by  Judge  Blake  in  Mooaon  v.  WUkinaon, 
2  Mont.  421,  and  as  commonly  regarded,  being  <<a  superficial 
deposit  which  occupies  the  bed  of  au  ancient  river  or  valley," 
or  by  geological  authority  a  term  applied  to  '  'the  auriferous 
gravels  of  America. ' ' 

We  have  an  analogous  instance  in  the  classification  of  min- 
erals by  the  acts  of  Congress  relating  to  deposits  of  cinnabar. 
The  acts  of  1866  provided  for  patents  to  persons  claiming  ''a 
vein  or  lode  of  quartz  or  other  rock  in  place,  bearing  gold, 
cinnabar  or  copper";  and  although  cinnabar  is  not  found  in 
any  ''lode"  or  "fissure  of  the  earth's  crust,"  as  defined  by 
the  geologists,  yet  it  was  decided  by  Judge  Field  in  the  Eu- 
reka Case,  4  Sawy.  302,  Fed.  Cas.  No.  4,548,  that  any  defini- 
tion of  "lode,"  as  used  in  the  act  of  Congress,  which  did  not 
embrace  deposits  of  cinnabar,  "would  be  as  defective  as  if  it 
did  not  embrace  deposits  of  gold  or  silver."  "The  definition 
of  'lode,'  "  wrote  that  learned  judge,  "must  apply  to  deposits 
of  all  the  metals  named,  if  it  apply  to  a  deposit  of  any  one 
of  them.  Those  acts  were  not  drawn  by  geologists  or  for 
geologists.  They  were  not  framed  in  the  interests  of  science, 
and  consequently  with  scientific  accuracy  in  the  use  of  terms. 
They  were  framed  for  the  protection  of  miners  in  the  claims 
which  they  had  located  and  developed,  and  should  receive  such 
construction  as  will  carry  out  this  purpose.  The  use  of  the 
terms  'vein'  and  'lode'  in  connection  with  each  other  in  the 
act  of  1866,  and  their  use  in  connection  with  the  term  'ledge' 
in  the  act  of  1872,  would  seem  to  indicate  that  it  was  the  ob- 
ject of  the  legislator  to  avoid  any  limitation  in  the  application 
of  the  acts  which  a  scientific  definition  of  any  one  of  these 
terms  might  impose."  That  decision  bears  directly  upon  the 
case  before  us,  and  the  meaning  there  put  upon  the  acts  of 
Congress  was  based  upon  the  same  principle  of  construction 
applicable  to  the  constitutional  provision  above  cited.  The 
limitations  of  very  technical  scientific  definitions,  if  correctly 
invoked  as  being  applicable  to  coal  as  rock  in  place  or  placer. 
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must  therefore  be  avoided,  and  the  annual  net  proceeds  of  coal 
mines  and  mining  claims  must  be  taxed  as  provided  by  law. 

Passing,  now,  to  the  legislation  upon  the  subject,  we  find 
Section  3672,  Political  Code,  under  the  caption  of  **Property 
Liable  to  Taxation,"  to  be  a  reiteration  of  the  constitutional 
clause  heretofore  discussed,  making  the  annual  net  proceeds  of 
coal  mines  liable  to  taxation,  and  providing,  also,  that  such  net 
proceeds  are  to  be  taxed  **as  other  personal  property."  Sec- 
tion 3760,  and  those  sections  which  follow  3760,  provide  for 
the  assessment  of  the  net  proceeds  of  mines  and  the  manner  of 
the  collection  of  the  tax.  Section  3760  in  detail  requires 
''every  person  *  *  *  engaged  in  mining  upon  any  quartz 
vein  or  lode,  or  placer  mining  claim,  containing  gold,  silver, 
copper,  coal  or  other  valuable  mineral  deposit, '  ^  to  make  out 
a  statement  of  the  gross  yield  of  the  above-named  ''metals  or 
minerals,"  etc.  We  are  of  the  opinion  that,  under  the  same 
rules  of  construction  which  we  applied  to  the  constitutional 
section,  persons  engaged  in  mining  upon  "any  quartz  vein  or 
lode  or  placer  mining  claim  containing  *  *  *  coal"  are 
just  as  liable  to  the  duty  of  making  the  statement  required  by 
Section  3760  as  are  those  engaged  in  mining  gold  or  silver  or 
copper.  When  the  legislature  adopted  the  code  sections  re- 
ferred to  pertaining  to  the  assessment  of  the  net  proceeds  of 
mines,  they  were  dealing  with  the  matter  of  the  practical 
means  of  acqiring  revenue  for  the  state;  and,  by  including 
coal  miners  as  those  engaged  in  mining  upon  quartz  veins  or 
lodes  or  placer  mining  claims,  they  classified  such  persons  with 
relation  to  methods  and  conveniences  in  the  assessment  of  the 
proceeds  of  coal  mines,  rather  than  by  any  standard  of  the 
scientific  definitions  of  quartz  veins  or  lodes  or  placer  mining 
claims  which  were  to  be  assessed.  Uncertainties  arising  out 
of  the  meaning  of  the  words  'quartz"  and  "placer"  must 
therefore  be  resolved  before  the  easily  ascertained  and  con- 
trolling intent,  which  was  to  include  persons  owning  coal 
mines,  and  the  net  proceeds  of  such  mines,  as  within  the  pro- 
visions of  the  statutes.     (Eureka  Case,  supra.) 

Our  judgment  is  that  the  order  appealed  from  be  affirmed. 

Pemberton,  C.  J.,  and  Pigott,  J.,  concur.  ^^^    ' 
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CALVIN  E.  HULL,  Appellant,  v.  GEORGE  B.  DIEHL 
EX  AL.,  Respondents. 

[Submitted  March  3, 1898.    Decided  April  18, 1898.] 

Mortgage  of  Realty — Bona  Fide  Purchmer — Burdtn  of 
Proof — Assignment  of  Mortgage — Recording — Priority. 

1.  MORTOAGS— Bona  Fidt  Pwrchaur—Bwrden  of  Proof,  After  haying  executed  a 
mortgage  upon  certain  real  estate  to  a  bank,  the  owner  conveyed  the  property  to 
**D,"  who  mortgaged  the  same  to  **W,"  who,  for  a  valuable  consideration  and  before 
maturity.  Indorsed  the  note  secured  by  this  mortgage  to  pUtlntlfl  and  also  assigned 
the  mortgage  to  him.  Both  '*D"  and  **W"  knew  of  the  mortgage  to  the  bank,  when 
they  acquired  their  Interest  In  the  property.  The  mortgage  to  the  bank  was  not 
recorded  until  after  the  deed  to  "D"  and  the  mortgage  to  '*W"  had  been  recorded, 
and  the  transfer  of  the  note  and  mortgage  to  plaintiff  had  been  made;  the  assign- 
ment of  the  mortgage  to  plaintiff  was  never  recorded.  Held,  that  the  burden  was 
upon  the  bank  to  prove  that  plaintiff  had  notice  of  ItB  unrecorded  mortgage. 

Sams— ^sniOnment—Becordifia—iYiority.— Under  the  facts  above  stated;  He7d,  that 
under  the  Compiled  Statutes  of  1887,  plaintiff  eould  not  record  the  assignment  of  the 
mortgage  to  him,  as  a  mortgage  of  real  estate  Is  not  a  conveyance;  and  that  his  fail- 
ure so  to  do  did  not  destroy  his  priority. 

8AMJE.— Held,  further,  that,  granting  that  the  assignment  was  entitled  to  record,  the 
plaintiff  being  a  purchaser  for  value  and  without  notice  of  the  mortgage  first  re- 
corded, his  right  was  prior  to  that  of  the  bank,  and  that  he  was  not  bound  by  the 
actual  notice  of  his  assignor. 

Appeal  from  District  Courts  Lewis  and  Clarke  County  \  II, 
R.  Bueky  Judge. 

Action  by  Calvin  E.  Hull  against  George  B.  Diehl  and 
others.  Judgment  for  defendants.  Plaintiff  appealed.  Re- 
versed. 

McConnelly  Clayherg  and  Gunny  for  Appellant. 

By  the  great  weight  of  authority  in  this  country  the  assignee 
of  a  negotiable  promissory  note  secured  by  a  real  estate  mort- 
gage,  who  purchases  such  note  for  a  valuable  consideration, 
before  maturity,  takes  such  note  and  the  mortgage  securing 
the  same  free  and  clear  of  all  equities  and  defenses.  (  Car- 
penter V.  Longauy  16  Wall.  271;  Dvlin  v.  Ilwnter^  13  So. 
301;  Jones  on  Mortgages,  §§  834  and  1487;  Beach's  Equity 
Jurisprudence,  §  464;    Webb  v.  IToselton^  19  Am.  Rep.  638; 
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First  National  Bank  v.  Rohrer^  39  S.  W.  1047;  Pingrey  od 
Mortgages,  §  998.)  In  some  states  it  is  held  that  the  assignee 
takes  the  mortgage  subject  to  the  defenses  of  the  mortgagor, 
against  the  mortgagee,  but  not  subject  to  equities  in  favor  of 
third  persons  of  which  he  had  no  notice.  This  is  the  rule  in 
Illinois.  {Ilmnhle  v.  Curtis,  43  N.  E.  749;  See  also  Ihdin 
V.  Hunter^  13  So.  301;  Pingrey  on  Mortgages,  §  1005.)  In 
this  case  it  appearing  that  the  plaintiff  purchased  the  notes 
and  mortgages  mentioned  in  the  complaint  for  a  valuable  con- 
sideration and  before  the  maturity  of  the  notes,  the  presump- 
tion arises  that  he  had  no  notice  of  the  existence  of  the  unre- 
corded mortgage  to  the  bank.  If  the  plaintiff  had  notice  it 
constituted  a  matter  of  defense,  and  there  being  no  allegation 
or  proof  of  notice  on  the  part  of  the  plaintiff,  he  stands  as  a 
bona  fide  purchaser.  {Lacustrine  Fer.  Co.  v.  Z.  G.  Co, ,  82 
N.  Y.  476;  Ililler  v.  Jones,  66  Miss.  636;  Vest  v.  Michie,  31 
Am.  Rep.  722;  Roll  v.  Rea,  50  N.  J.  L.  264;  Anthony  v. 
Wheeler,  22  N.  E.  494;    Wood  v.   Chapm,  13  N.  Y.  509.) 

Section  260  of  the  Fifth  Division  of  the  Compiled  Statutes 
of  Montana  reads  as  follows:  '*Every  conveyance  of  real 
estate  within  'this  territory  hereafter  made  which  shall  not  be 
recorded  as  provided  for  in  this  chapter,  shall  be  deemed  void 
as  against  any  subsequent  purchaser  in  good  faith,  and  for  a 
valuable  consideration,  of  the  same  real  estate,  or  any  portion 
thereof,  where  his  own  conveyance  shall  be  first  duly  recorded. ' ' 
Section  270  reads  as  follows:  ''The  term  'conveyance'  as  used 
in  this  chapter  shall  be  construed  to  embrace  every  instrument 
in  writing  by  which  any  real  estate  or  interest  in  real  estate  is 
created,  alienated,  mortgaged  or  assigned,  except  wills,  leases 
for  a  term  not  exceeding  one  year,  and  executory  contracts 
for  the  sale  or  purchase  of  land."  In  this  state  ''a  mortgage 
is  a  security  for  a  debt.  It  retains  no  life  when  the  debt  is 
extinguished.  It  creates  no  estate  in  real  property. ' '  ( Gal- 
latin Co.  V  Beattie,  3  Mont.  175;  See  also  Holland  y.  Board 
ot  Co.  Commrs.  of  Silver  Bow  Co.,  15  Mont.  460.)  In  view 
of  these  decisions  the  assignment  of  a  mortgage  is  not  a  con- 
veyance within  the  meaning  of  Section  270  above  quoted,  and 
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the  assignee  of  a  mortgage  is  not  a  purchaser  of  real  estate 
within  the  meaning  of  Section  260.  At  common  law  deeds 
and  other  conveyances  were  not  required  to  be  recorded,  and 
the  registry  acts  of  the  different  states,  being  in  derogation  of 
the  common  \s.y^,  will  be  strictly  construed.  Unless,  there- 
fore, the  statutes  expressly  require  an  assignment  of  a  mort- 
gage to  be  recorded,  such  recording  is  unnecessary.  (20  Am. 
and  Eng.  £nc.  of  Law,  532  and  cases  cited  in  note.)  In  the 
states  of  California  and  Oregon,  under  statutes  fully  as  broad 
as  the  statute  of  this  state  on  the  subject  of  recording  of  in- 
struments, it  is  held  that  such  statutes  do  not  authorize  or 
require  the  recording  of  the  assignment  of  a  mortgage.  (Ad- 
ler  V.  Neiodlj  41  Pac.  799:  Bamberger  v.  Geiser^  33  Pac.  609; 
Oregon  Trust  Co,  v.  Shaw^  5  Saw.  336.)  We  therefore  in- 
sist that  at  the  time  of  the  assignment  of  the  mortgages  men- 
tioned in  the  complaint  to  plaintiff  there  was  no  law  in  this 
state  authorizing  or  requiring  the  recording  of  the  assignment 
of  a  mortgage. 

But  if  it  should  be  held  that  under  the  CompiIe<l  Statutes  it 
was  necessary  to  record  an  assignment  of  a  mortgage,  still  the 
situation  and  rights  of  the  parties  to  this  case  were  not  affected 
by  the  failure  of  plaintiff  to  record  the  said  assignments  for 
the  reason  that  the  only  purpose  of  the  statute  in  providing 
for  the  recording  of  the  assignment  of  a  mortgage  is  to  protect 
subsequent  purchasers  of  the  same  mortgage."  {Curtis  v. 
Moore,  46  N.  E.  168;  Gillig  v.  Maass,  28  N.  Y.  191;  WtU- 
cox  V.  Foster,  132  Mass.  320;  Greene  v.  Wamick,  64  N.  Y. 
220;    Crane  v.  Turner,  67  N.  Y.  437.) 

Wm.    Wallace,  Jr.,  for  Respondent. 

Respondent  was  not  attempting  to  gain  priority  against 
appellant  by  virtue  of  a  subsequent  equity;  but  appellant  was 
striving  to  gain  by  this  means  a  superior  position  to  our  prior 
lien.  He  concedes  that  Thornburgh,  Diehl  &nd  Wallace  all  had 
notice,  and  that  the  mortgage  he  bought,  though  recorded, 
was,  while  in  their  hands,  subject  to  ours,  and  he  is  striving, 
through  his  purchase,  to  gam  a  priority  for  the  mortgage  he 
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bought  that  it  never  before  had.  The  question  is  then  purely 
one  of  construction  of  our  registry  laws.  In  Montana,  under 
the  laws  of  1887,  then  in  force,  our  prior  mortgage,  though 
unrecorded,  was  valid  as  to  all  the  world  except  a  subsequent 
purchaser  in  good  faith  for  value  whose  conveyance  was  first 
recorded.  (Pingrey  on  Mortgages,  §617.)  Appellant  alleged 
and  proved  himself  a  subsequent  purchaser  for  value,  but 
wholly  failed  to  allege  or  prove  that  he  bought  without  notice, 
and  did  not  record  his  assignment.  Under  a  statute,  such  as 
ours,  making  the  unrecorded  mortgage  good  as  to  all  the 
world,  except  a  purchaser  for  value  without  notice,  the  bur- 
den was  upon  the  appellant  to  allege  and  aflSrmatively  prove 
that  he  stood  in  this  particular  category.  {Seymour  v.  Mc- 
Kimtry,  106  N.  Y.,  230,  242;  64  Am.  Dec,  287,  288,  and 
many  cases  cited;  §  3145  Code  of  Civil  Procedure,  Montana. 
Citing  also  Decker  v.  Boice^  83  N.  Y.,  219;  Pingrey  on  Mort- 
gages, §§  660  and  1004;  Jones  on  Corporate  Bonds,  §  170.) 
But  as  already  shown,  the  question  of  the  relation  of  an  as- 
signee of  a  mortgage  to  equities  subsequent  to  that  mortgage 
itbclf,  is  not  the  question  in  this  case.  The  court  below  fol- 
lowed the  New  York  authorities  in  construing  our  statutes, 
rather  than  those  construing  statutes  such  as  are  found  in  Kan- 
sas and  Mississippi  and  some  other  states,  and  rightly  followed 
the  former  line  of  authorities.  These  New  York  cases  are  as 
follows:  i^eymour  v.  McKimiry,  106  N.  Y.  230,  242; 
Brewster  v.  Carries^  103  N.  Y.,  562;  Bacon  v.  Shoonhoveny 
87  N.  Y.,  450;  Decker  v.  Boice,  83  N.  Y.,  215;  Westerbrook 
v.  Gleason^  79  N.  Y. ,  23.  And  the  doctrine  of  the  last  of 
these  cases,  followed  in  all  the  latter  ones,  has  been  approved 
by  Mr.  Pomeroy.  (2  Pomeroy  on  Equity  Jurisprudence,  190, 
note. ) 

Necessity  of  recording  assignment.  Under  this  head  appel- 
lant makes  but  ont?  point:  That  the  idea  that  a  mortgage  is  a 
security  simply,  and  does  not  create  an  interest  in  real 
property,  forbids  the  idea  that  an  assignment  of  the  mortgage 
could  pass  an  interest  in  realty.  This  is  fully  answered  by 
the  language  of  the  court  in  Decker  v.  Boice^  83  N.  Y.,  219, 
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quoted  by  Mr.  Justice  Buck  in  his  opinion;  and  the  Oregon 
cases  cited  by  counsel  are  to  be  distinguished,  and  were  dis- 
tinguished by  Mr.  Justice  Buck,  on  the  ground  of  the  differ- 
ence of  the  Oregon  statute.  The  general  rule  is  that  <*where 
the  statutes  themselves  do  not  in  terms  directly  apply  to  the 
assignment  of  mortgages,  the  courts  have  generally  drawn  the 
inference  of  intended  application. ''  (1  Jones  on  Mortgages, 
§  479;  Pingrey  on  Mortgages,  §  666.) 

PiGOTT,  J.  On  this  appeal  the  only  question  presented  is 
whether  the  mortgages,  of  which  the  plaintiff  is  assignee,  are 
liens  entitled  to  precedence  over  the  mortgage  lien  of  the  de- 
fendant bank. 

The  material  facts  are  admitted,  and  may  be  summarized  as 
follows:  On  January  15,  1892,  defendant  Thornburgh,  to 
secure  the  payment  of  his  note  for  $12,155,  executed  to  de- 
fendant First  National  Bank  a  mortgage  upon  certain  city  lots 
in  Helena,  Mont,  then  owned  by  him.  The  mortgage  was  not 
recorded  until  July  22,  1893.  On  April  9,  1892,  Thorn- 
burgh conveyed  the  lots  by  warranty  deed,  dated  March  1, 
1892.  to  defendant  Diehl,  and  this  deed  was  recorded  April 
11,  1892;  and  on  April  9,  1892,  Diehl  executed  to  one  Wal- 
lace two  mortgages  on  the  lots  to  secure  payment  of  a  like 
number  of  negotiable  promissory  notes,  each  for  $800.  These 
mortgages  were  recorded  April  11,  1892.  Diehl  and  Wallace 
had  knowledge  of  the  mortgage  to  the  bank  at  the  time  the 
mortgages  last  mentioned  were  made.  On  May  13,  1892, 
before  their  maturity,  Wallace  indorsed  and  assigned  the  Diehl 
notes  and  mortgages  to  the  plaintiff,  but  no  assignment  of  the 
mortgage  was  ever  recorded.  The  district  court  adjudged  the 
mortgage  of  January  15,  1892,  from  Thornburgh  to  the  bank, 
a  lien  prior  to  the  lien  acquired  by  plaintiff  under  his  assign- 
ment of  the  mortgages  made  by  Diehl  to  Wallace  in  April, 
1892.  From  the  judgment  and  order  refusing  a  new  trial 
plaintiff  appeals.     The  bank  is  the  only  respondent 

1.  Appellant  pleaded  that  he  purchased  the  mortgages  for 
a  valuable  consideration  and  without  notice  of  the  unrecorded 
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prior  mortgage  to  respondent.  It  was  both  proved  and  admit- 
ted that  he  paid  a  valuable  consideration,  but  there  was  no 
evidence  establishing  affirmatively  that  he  was  without  actuiJ 
knowledge  of  such  prior  mortgage.  Respondent  claims  that 
the  burden  of  proving  want  of  notice  was  upon  appellant,  and 
that,  in  the  absence  of  such  proof,  the  later,  but  first  recorded, 
mortgages  assigned  to  him  must  yield  to  the  prior,  but  last 
recorded,  mortgage  to  respondent.  In  so  far  as  pertinent  to 
the  question  raised,  Section  260  of  the  Fifth  Division, 
Compiled  Statutes  of  1887,  then  in  force,  declares 
that  an  unrecorded  conveyance  shall  be  deemed 
void  as  against  a  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration.  It  must  be  conceded 
that  many  respectable  courts  hold  to  the  doctrine  that  a  re- 
corded deed  or  mortgage  is  prima  fdcie  evidence,  as  against 
one  subse(}uently  recorded,  of  every  fact  essential  to  its  validity, 
including  the  payment  of  a  valuable  consideration  as  well  as 
the  existence  of  good  faith  in  the  purchaser.  In  the  case  of 
Le  Neve  v.  Le  Neve^  Amb.  436,  vol.  2  White  &  T.  Lead. 
Cas.  Eq.  pt  1,  page  35,  it  was  for  the  first  time  held  <<that  a 
priority  of  record  could  be  assailed  in  any  court,  and  the  doc- 
trine has  ever  since  been  maintained  that  it  may  be  done,  but 
only  by  the  most  convincing  proof  of  fraud  by  notice,  or  by 
want  of  consideration  which  raises  a  constructive  fraud.  Fraud 
is  the  only  ground  of  interference,  and  it  cannot  be  presumed. 
The  doctrine  which  assumes  this,  without  proof,  is  at  war  with 
all  the  recognized  legal  presumptions,  and  I  cannot  but  regard 
it  as  dangerous  and  unreasonable.^'  (Campbell,  C.  J.,  dis- 
senting, m  Shotwell  V.  Harrison^  22  Mich.,  at  page  426.) 

Whether  the  burden  of  proving  the  payment  of  a  valuable 
consideration  is  upon  the  person  claiming  under  a  conveyance 
recorded  before  the  record  of  a  prior  conveyance  is  not  pre- 
sented for  decision  in  this  case,  and  we  express  no  opinion. 
We  are,  however,  satisfied  that  the  good  faith  of  the  purchaser 
will  sufficiently  appear  by  proof  of  the  record  of  conveyances 
showing  title  in  his  grantor  at  the  time  of  the  purchase,  upon 
which  record  he  had  the  right  to  rely  and  is  presumed  to  have 
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relied.  If  he  had  actual  notice  of  the  prior  conveyance,  <<this 
is  a  fact  affirmative  in  its  nature,  and  it  is  therefore  more  rea- 
sonable to  require  it  to  be  shown  by  the  party  claiming  under 
the  prior  unrecorded  deed  than  to  call  upon  the  purchaser  to 
prove  the  negative.^'  {ShotwellY.  Harrison,  22  Mich.  410. 
See  also  Eversdan  v.  Mayhewj  85  Cal.  9,  21  Pao.  431,  and  24 
Pac.  382;  Nolan  v.  Grant,  63  Iowa,  392,  16  N.  W.  513; 
Garher  v.  Gianella,  98  Cal.  627,  33  Pac.  468;  HMer  v. 
Jones,  66  Miss.  636,  6  South.  465;  Roll  v.  Rea,  50  N.  J. 
Law,  264,  12  Atl.  906.)  We  think  this  is  the  better  rule, 
and  therefore,  on  the  record  before  us,  and  for  the  purposes 
of  this  appeal,  it  must  be  presumed  that  appellant  purchased 
the  mortgages  in  good  faith. 

2.  Appellant  claims  that,  under  the  statutes  then  in  force, 
the  mortgage  made  by  Thornburgh  to  respondent  was  void  as 
to  the  mortgages  made  by  Diehl  to  Wallace  at  the  time  ap* 
pellant  acquired  them  in  good  faith  and  for  value,  for  the  rea- 
son that  the  prior  mortgage  was  not  then  of  record;  that, 
when  he  purchased  the  notes  secured  by  the  mortgages,  he 
presumably  did  and  had  the  right  to  rely  upon  the  records  of 
the  county  which  failed  to  give  notice  of  the  respondent's 
mortgage;  and  that  the  silence  of  the  records  was  due  to  the 
laches  and  negligence  of  the  respondent.  But  respondent 
meets  this  by  insisting  that  the  assignment  of  a  mortgage  is  a 
conveyance  within  the  meaning  of  the  recording  acts  then  in 
force,  and  that,  in  order  to  put  himself  in  a  position  to  take 
advantage  of  the  law  protecting  an  innocent  purchaser  against 
a  prior  unrecorded  conveyance,  appellant  should  have  recorded 
the  assignment  before  the  respondent  placed  its  mortgage  on 
record.  The  appellant  was  the  indorsee  of  underdue  nego- 
tiable notes,  the  payment  of  which  was  secured  by  the  mort- 
gages assigned  to  him,  and  we  have  held  that  he  was  without 
knowledge  of  the  prior  mortgage  by  Thornburgh  to  respondent. 
Under  these  facts,  respondent  practically  concedes  that  appel- 
lant should  prevail  unless  the  assignment  of  a  mortgage  is  within 
the  provisions  of  the  recording  acts.  We  note  the  following 
sections  of  the  Fifth  Division  of  the  Compiled  Statutes  of  1887: 
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< 'Section  237.  Every  conveyance  in  writing  whereby  any 
real  estate  is  conveyed,  or  may  be  affected,  shall  be  acknowl- 
edged or  proved  and  certified  in  the  manner  hereinafter  pro- 
vided." 

**Section  270.  The  term  *conveyance'  as  used  in  this  chap- 
ter shall  be  construed  to  embrace  every  instrument  in  writing 
by  which  any  real  estate,  or  interest  in  real  estate,  is  created, 
alienated,  mortgaged  or  assigned,  except  wills,  leases  for  a 
term  not  exceeding  one  year,  and  executory  contracts  for  the 
sale  or  purchase  of  lands. ' ' 

* 'Section  258.  Every  conveyance  of  real  estate,  and  every 
instrument  of  writing  setting  forth  an  agreement  to  convey 
any  real  estate,  may  be  effected,  proved,  acknowledged  and 
certified  in  the  manner  prescribed  in  this  act  to  operate  as  no- 
tice to  third  persons,  shall  be  recorded  in  the  office  of  the  re- 
corder of  the  county  in  which  such  real  estate  is  situated,  but 
shall  be  valid  and  binding  between  the  parties  thereto  without 
such  record. 

' 'Section  259.  Every  such  conveyance  and  instrument  in 
writing,  acknowledged  or  proved  and  certified  and  recorded 
in  the  manner  prescribed  in  this  chapter,  from  the  time  of 
tiling  the  same  with  the  recorder  for  record,  shall  impart  no- 
tice to  all  persons  of  the  contents  thereof,  and  subsequent 
purchasers  and  mortgagees  shall  be  deemed  to  purchase  and 
take  with  notice. 

'Section  260.  Every  conveyance  of  real  estate  within  this 
territory  hereafter  made,  which  shall  not  be  recorded  as  pro- 
vided for  in  this  chapter,  shall  be  deemed  void  as  against  any 
subsequent  purchaser  in  good  faith  and  for  a  valuable  consid- 
eration of  the  same  real  estate,  or  any  portion  thereof,  where 
his  own  conveyance  shall  be  first  duly  recorded." 

The  word  <  'conveyance' '  is  declared  to  include  an  instru- 
ment in  writing  by  which  real  estate,  or  an  interest  therein,  is 
mortgaged.  A  mortgage  is  therefore  a  conveyance,  within 
the  recording  acts.  But  a  mortgage  does  not  create  an  estate 
in  real  property.  It  is  a  mere  security  for  the  payment  of  a 
debt  or  the  fulfillment  of  an  obligation,  and  is  only  a  chattel 
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interest.  (Gallatin  Co.  v.  Beattie,  3  Mont.  173;  IloUand  v. 
("ommissianersj  15  Mont.  -fOO,  39  Pac.  675.)  While  it  affects 
lands  by  imposing  a  lien  or  charge  upon  them,  it  in  no  wise 
conveys  title  thereto.  It  is  a  mere  incident  to  that  which  it 
secures.  Is  an  assignment  of  a  mortgage  an  instrument  by 
which  real  estate,  or  an  interest  therein,  is  ^^created,  alien- 
ate<l,  mortgaged  or  assigned  ?"  The  mortgage  itself  does  not 
create,  alienate  or  assign  any  real  estate  or  interest  in  real 
estate,  nor  does  the  assignment  of  the  mortgage  have  such  ef- 
fect (Adler  v.  Newell  (Cal.)  41  Pac.  799;  Mott  v.  Clark,  9 
Pa.  St  399;  same  case,  49  Amer.  Dec.  566.)  Neither  will  it 
be  claimed  that  the  assignment  is  a  mortgage  or  creates  a  lien. 
Its  irole  office  is  to  transfer  from  one  person  to  another  title  to 
a  mortgage  lien  already  on  the  land,  and  its  operation  is  of 
necessity  limited  to  that  purpose.  Again,  under  the  modern 
doctrine  touching  the  character  of  such  security,  a  formal  as- 
signment of  the  mortgage  is  never  required  unless  by  force  of 
statutory  law.  Usually  the  only  act  done  is  the  sale  of  the 
debt  or  obligation,  or  the  indorsement  of  the  note  the  payment 
of  which  is  secured  by  the  mortgage,  and  this  effectually  car- 
ries with  it  the  incident  mortgage,  which  owes  its  birth  to, 
and  depends  for  continued  life  upon,  the  principal — the  debt 
or  obligation.  So,  when  appellant  purchased  the  notes,  the 
mortgages  passed  with  the  notes  as  incident  thereto.  ^^The 
note  to  secure  the  payment  of  which  the  mortgage  was  given 
was  negotiable  paper,  subject  to  transfer  before  maturity. 
The  mortgage  followed  the  note.  It  therefore  made  no  dif- 
ference whether  or  not  the  assignment  of  the  note  by  Bolles  & 
<Jo.  [mortgagees]  to  Mrs.  Dodge  [indorsee  of  note]  was  on 
record."  {Dodge  v.  Birhmfdd,  20  Mont  115,  49  Pac.  590.) 
We  are  cited  to  the  decisions  of  the  New  York  and  Wiscon- 
sin courts,  holding  that  assignments  of  mortgages  are  convey- 
ances, within  the  terms  of  the  statutes  of  those  states.  But 
the  recording  act  of  New  York  expressly  provides  that  the 
word  *  ^conveyance"  shall  embrace  an  assignment  of  a  mort- 
gage, and  that  the  word  <<purchaser"  shall  embrace  an  as- 
signee of  a  mortgage,  while  in  Wisconsin  the  word  '^purchaser" 
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includes  the  assignee  of  a  mortgage.  In  many  other  states  the 
statutes  make  provision  for  recol*ding  the  assignment  of  a 
mortgage,  but,  in  our  opinion,  the  sections  above  quoted  fail 
to  do  so.  As  supporting  this  conclusion,  we  cite  Bawherger 
V.  Geiaer  (Or.)  33  Pac.  609;  Craft  v.  W^stery  4  Rawle  241; 
Mott  V.  Clarky  supra;  Adler  v.  NeweU^  supra;  Watson  v. 
Dundee  M.  <&  T.  Investment  Co.  (Or.)  8  Pac.  548;  Oregon 
Trust  Co.  V.  Shaw,  Fed.  Gas.  Nos.  10,566,  10,557;  Gordon 
V.  Rixey,  76  Va.  694. 

3.  Granting,  however,  the  contention  of  the  respondent  to 
the  effect  that  an  assignment  of  a  mortgage  is  a  < 'conveyance/^ 
and  the  assignee  a  ^'purchaser,"  within  the  meaning  of  those 
terms  as  employed  in  the  registry  acts  quoted,  we  think  the 
proper  interpretation  of  Section  260,  supra,  avails  to  confer 
upon  appellant  the  prior  right.  Although  appellant's  assignor, 
Wallace,  at  the  time  he  took  and  caused  to  be  recorded  the 
Diehl  mortgages,  had  actual  knowledge  of  respondent's  prior 
unrecorded  mortgage,  yet  he  was  not,  and  for  an  obvious  rea- 
son could  not  be,  charged  with  constructive  notice  thereof. 
Appellant  purchased  these  mortgages,  then  of  record,  for 
value,  and  also  in  good  faith;  that  is,  without  notice,  actual 
or  constructive,  of  the  prior  mortgage  concerning  which  the 
record  continued  to  remain  silent.  Proceeding,  then,  upon 
the  assumption  that  the  assignment  of  a  mortgage  is  a  <<con- 
veyance,"  and  the  assignee  a  "purchaser,"  within  the  record- 
ing statutes,  we  are  nevertheless  of  the  opinion  that  appellant, 
under  these  circumstances,  succeeded  to  all  the  rights  of  Wal- 
lace as  a  mortgagee  without  constructive  notice,  and,  in  addi- 
tion to  such  rights,  became  clothed  with  immunity  as  a  pur- 
chaser in  good  faith  and  for  a  valuable  consideration  of  the 
Diehl  mortgages,  whose  own  conveyances,  to-wit,  the  mort- 
gages, were  first  duly  recorded.  He  acquired  all  the  interest 
held  by  Wallace,  and  may  claim  whatever  security  is  afforded 
by  his  grantor's  recorded  muniments  of  title,  superadded  to 
the  protection  gained  by  his  own  purchase  for  value  and  with- 
out actual  notice.  The  mortgages  from  Diehl  to  Wallace  were 
perfectly  good  between  them,  and  were  valid  in  the  hands  of 
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Wallace,  but  not  enforceable  by  him  to  the  prejudice  of  the 
prior  mortgage  to  respondent  of  which  he  had  actual  notice. 
Wallace  placed  these  mortgages  on  record  and  then  indorsed 
the  notes,  the  payment  of  which  the  mortgages  secured,  to 
appellant.  When  appellant  purchased  the  notes  so  indorsed, 
he  had  no  actual  notice  of  the  first  mortgage,  and  the  record 
certified  the  mortgages  assigned  to  him  by  indorsement  of  the 
notes  to  be  the  first  liens  upon  the  lots.  The  omission  of  re- 
spondent to  record  its  mortgage  created  an  assurance,  as  if  by 
statute,  that  it  did  not  exist,  and  the  priority  to  which  re- 
spondent's mortgage  would  have  been  otherwise  entitled  is 
lost.  The  conveyances  under  which  appellant  claims  are  the 
mortgages.  They  are  his  own  conveyances,  within  the  mean- 
ing of  the  recording  acts,  and  they  were  first  duly  recorded. 

In  his  dissenting  opinion  in  Weatbrook  v.  Gleaaon^  79  N.  Y. , 
at  pages  37  to  44,  Judge  Danforth  had  occasion  to  express 
views  which,  in  so  far  as  applicable  to  this  case,  we  believe 
are  correct.  It  is  to  be  remembered  that  the  recording  act  of 
New  York  declares  the  assignee  of  a  mortgage  to  be  a  '^pur- 
chaser'"  of  real  estate,  and  a  '^conveyance"  to  include  an  as- 
signment of  the  mortgage.  He  said  in  part:  ''It  is  in  ac- 
cordance with  equity  that,  as  between  himself  and  the  defend- 
ant, the  plaintiff  should  suffer  the  consequences  of  his  own 
negligence  in  omitting  to  record  his  mortgage,  and  that  he 
should  not  now  be  permitted,  to  the  defendant's  prejudice,  to 
assert  a  priority  for  his  mortgage  which,  by  the  express  pro- 
vision of  law,  is,  because  unrecorded,  void  as  against  one 
standing  in  the  position  of  the  defendant.  (Citing  the  section 
of  the  New  York  statutes  similar  to  Section  260,  tntpra.)  It 
is  true  that  the  assignment  to  the  defendant  was  not  recorded 
until  after  the  pla  ntiff  had  placed  his  mortgage  on  record,  but 
that  is  immaterial.  The  registry  of  the  Jones  mortgage  serves 
the  defendant. "  The  mortgagee  in  that  case,  as  in  the  case 
at  bar,  was  affected  with  actual  notice  of  a  prior  unrecorded 
mortgage. 

Judge   Danforth   continues:       ''This  was   the  doctrine  in 
Hooker  V.  Pierce^  2  Hill,  650,  where,  speaking  of  certain  cou- 
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fiicting  claims  to  land  arising  on  different  conveyances,  the 
court  say:  'The  registry  of  the  grantor's  deed  inures,  in  the 
nature  of  things,  to  the  benefit  of  all  those  Mrho  claim  under 
him.  They  become  entitled  to  use  all  his  habiliments  of  title 
as  their  own.  They  might  acquire  a  better  title  than  he,  but 
cannot  be  considered  as  having  taken  less.  He  being  without 
constructive  notice,  they  are  not  affected.  It  is  enough  that 
they  personally  act  in  good  faith,  as  the  jury  found  them  to 
have  done.  This  finding  frees  them  from  all  imputation  oi 
notice. '  The  rule,  and  the  reason  of  it,  apply  here.  *  *  * 
(ileason,  by  the  assignment  of  the  Jones  mortgage,  became  a 
purchaser  fmb  modo.  He  acquired  the  interest  in  the  real 
estate  which  the  mortgagee  took  by  the  mortgage,  and  he  is 
to  that  extent  a  purchaser,  not  only  of  the  mortgage,  but  of 
the  interest  which  is  conveyed  by  it,  and,  as  he  became  such 
in  good  faith  and  for  a  valuable  consideration,  he  takes  his  title 
under  that  mortgage  unaffected  by  the  mortgage  then  unre- 
corded, which  the  plaintiff  now  seeks  to  enforce.  I  am  thus 
led  to  the  conclusion  that  the  defendant  is  protected  by  the 
recording  act  from  the  consequences  of  notice  to  the  mortgagee, 
and  no  other  defect  in  his  title  is  suggested. ' ' 

Appellant  purchased  negotiable  paper  before  its  maturity, 
in  good  faith  and  for  value.  Its  payment  was  secured  by 
mortgages  then  of  record,  which  he  acquired  with  the  indor^'e- 
ment  of  the  paper  to  him.  Respondent's  prior  mortgage  was 
not  of  record,  nor  did  appellant  have  any  notice  of  its  exist- 
ence.    The  equities,  as  well  as  the  law,  are  with  appellant. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial,  in  accordance  with  the 
views  expressed  in  this  opinion. 

Reiser sed  and  Remanded, 
Pemberton,  C.  J.,  concurs. 

Hunt,  J.  I  concur  in  the  decision  and  the  opinion  upon 
the  first  two  grounds,  but  express  no  opinion  upon  the  third 
proposition  discussed  by  Justice  Pigott. 
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THE   CITY   OF  GREAT   FALLS,  Appellant,  v.    "WILL 
HANKS  ET  AL.,  Respondents. 

[Submitted  April  l,  1898.    Decided  April  18, 1888.] 

Official  Bond — Evidence. 

1 .  Official  Bonds.— Id  aD  action  against  the  sureties  upon  the  bond  of  a  treasurer, 
in  which  the  answer  admits  that  the  treasurer  during  his  term  of  ofDce  receiyed  all 
the  moneys  allef^ed  In  the  complaint  to  have  been  receiyed  by  him,  It  Is  not  error  to 
exclude  testimony  offered  by  the  plaintiff  for  the  purpose  of  showing  the  amount 
receiyed  by  the  treasurer  from  his  predecessor. 

2.  8a MB— Dea^h  of  Treasurer.— The  official  bond  of  a  city  treasurer  was  conditioned 
for  the  faithful  performance  of  his  duties,  and  that  when  he  should  vacate  the  office, 
he  would  dellyer  to  his  successor  all  money  and  property  belonging  to  the  city  held 
by  him.  Held,  that  his  death  daring  his  term  of  office  created  a  vacancy,  but  did  not 
change  his  obligation;  and  that  when  the  moneys  were  not  paid  over  to  his  suc- 
cessor, the  sureties  on  his  bond  were  liable. 

3.  Samb— /Voftire  of  Action.— An  action  against  the  sureties  upon  an  official  bond  of  a 
treasurer,  for  a  breach  of  the  condition  of  the  bond  to  the  effect  that  the  principal 
would  turn  over  to  his  successor  all  moneys  belonging  to  the  city  and  received  by 
nlm  as  treasurer,  Is  an  action  upon  a  contract  for  the  breach  thereof. 

Samr.— The  complaint  In  such  an  action  sufficiently  alleges  the  breach  of  the  condition 
of  the  bond*  when  It  states  that  during  his  term  of  office  he  received  a  specified  sum 
of  money  belonging  to  the  city  and  failed  to  pay  any  of  the  same  over;  and  the  fur- 
ther allegation  to  Ihe  effect  that  the  treasurer  converted  the  same  to  his  own  use 
does  not  change  the  nature  of  the  action  or  prejudlte  the  defendant. 

Appeal  from  District  Courts  Cascade  County^  C.  H.  Ben- 
ton^ Judoe. 

Action  by  the  city  of  Great  Falls  against  Will  Hanks, 
Thomas  E.  Brady,  K.  B.  Mclver,  A.  E.  Dickerman,  R. 
Vaughn  and  J.  H.  McEnight.  Judgment  for  defendants,  and 
plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  by  the  plaintiff  and  appellant,  the  City  of  Great 
Falls,  against  the  sureties  on  the  oflScial  bond  of  the  treasurer 
of  the  city. 

It  appears  by  the  complaint  that  one  P.  J.  Elliott  was  the 
treasurer  of  the  city  of  Great  Falls  from  April  22,  1893,  until 
August  5,  1893,  when  he  died,  during  his  incumbency  of  the 
office.     It  is  alleged  that  he  gave  a  bond  with  the  defendants 
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and  two  others,  since  deceased,  as  sureties,  conditioned  for  the 
faithful  performance  of  the  duties  required  to  be  performed 
by  him  as  treasurer  of  the  city. 

The  bond  itself  was  in  the  penal  sum  of  $75,000,  and  con- 
tained the  following  condition:  <<The  condition  of  the  above 
obligation  is  such  that  whereas,  the  said  Parmlee  J.  Elliott 
was  elected  to  the  office  of  city  treasurer,  within  and  for  the 
said  city  of  Great  Falls,  on  the  10th  day  of  April,  A.  D.  1893: 
Now,  therefore,  if  the  said  Parmlee  J.  Elliott  shall  well  and 
faithfully  perform  all  the  duties  of  his  said  office  of  city  treas- 
uier,  and  shall  pay  over  all  moneys  that  shall  come  into  his 
hands  as  such  city  treasurer,  and  shall  deliver  to  his  buccessor 
in  office  all  moneys,  books,  properties,  etc. ,  belonging  to  his 
said  office,  then  the  above  obligation  shall  be  null  and  void; 
otherwise  to  remain  in  full  force." 

It  is  further  alleged  that  between  the  1st  day  of  May,  1893, 
and  the  5th  day  of  August,  1893,  Elliott,  as  treasurer,  re- 
ceived various  sums  of  money  belonging  to  the  city  of  Great 
Falls,  amounting  to  about  the  sum  of  $18,000.  After  aver- 
ring that  it  was  the  duty  of  the  city  treasurer  to  safely  keep, 
and  turn  and  pay  over,  the  said  moneys  to  his  successor  in 
office,  the  complaint  continues:  <<But  which  said  sum  of 
money  so  as  aforesaid  belonging  to  plaintiff  the  said  city  treas- 
urer then  and  there  fraudulently  and  wrongfully,  and  in  breach 
of  his  said  trust  and  of  the  conditions  of  his  said  bond  and 
obligation,  converted  and  appropriated  to  his  own  use.  And 
in  further  breach  of  his  said  trust,  and  of  the  obligation  of  his 
said  bond,  the  said  city  treasurer,  Elliott,  fraudulently  and 
wrongfully  failed  and  neglected  to  pay  over  said  sum  of 
eighteen  thousand  dollars,  or  any  part  thereof,  so  as  aforesaid 
coming  into  his  hands  as  such  city  treasurer,  and  fraudulently 
and  wrongfully  converted  and  appropriated  the  same  and  the 
whole  thereof  to  his  own  use,  and  thereby  the  said  Elliott  did 
fail  to  perform  the  duties  of  his  said  office. "  It  is  then  al- 
leged that,  upon  the  failure  of  said  city  treasurer  to  faithfully 
perform  the  duties  of  his  office  as  aforesaid,  the  defendantn, 
by  virtue  of  the  provisions  of  the  bond  and  of  the  premises 
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and  of  the  law,  became  and  still  are  obligated  to  pay  the  city 
the  aforesaid  sum  of  money  '<so  as  aforesaid  fraudulently  and 
wrongfully  converted  and  appropriated  to  his  own  use  by  said 
city  treasurer,  Elliott,  which  said  moneys  are  now  due  and 
payable  to  plaintiff  from  defendants,  and  became  due  and  pay- 
able on,  to- wit,  August  6,  1893,  no  part  of  which  has  ever 
been  paid/' 

It  is  alleged  that  on  August  11,  1893,  L.  G.  Phelps  bec^ime 
the  successor  of  the  said  Elliott  as  city  treasurer,  and  assumed 
the  duties  of  said  office  on  said  date.  It  is  then  iaverred  that 
''no  {)art  of  said  sum  of  eighteen  thousand  dollars,  so  as  afore- 
said wrongfully  and  traudulently  converted  and  appropriated 
to  his  own  use  by  said  Elliott  as  city  treasurer,  of  the  moneys 
and  pro|jerty  of  the  said  city  of  Great  Falls,  has  ever  been 
reimid  to  plaintiff,  or  to  the  successor  in  office  of  said  city 
treasurer  by  said  Elliott,  or  by  any  one  else,  although  pay- 
ment thereof  has  been  duly  and  frequently  demanded.'' 
Judgment  was  asked  against  the  defendants  for  $18,000  and 
interest. 

The  defendants,  Vaughn,  Dickerman,  McKnight  and  Mc- 
Iver,  answered  jointly.  They  admitted  the  receipt  of  the 
$18,000  by  Elliot  as  treasurer,  but  denied  that  Elliott  ever 
wrongfully,  fraudulently  or  at  all  converted  the  said  sum,  or 
any  part  thereof,  to  his  own  use,  or  that  he  failed  to  perform 
the  duties  of  his  office  in  any  particular  whatever.  They  also 
alleged  that  at  the  time  of  Elliott's  death  there  was  no  one 
authorized  to  receive  any  moneys  belonging  to  the  city  of 
Great  Falls  from  him,  and  that  his  term  of  office  did  not  ter- 
minate before  his  death,  and  that  there  was  no  successor  ap- 
pointed to  take  his  place  until  subsequent  to  his  death.  De- 
fendants denied  that  by  any  act  of  the  said  Elliott,  or  by  any 
omission  on  his  part,  they  or  any  of  them,  by  the  provisions 
of  the  bond,  or  by  the  laws  of  the  state,  ever  became  or  are 
jointly  and  severally  liable  to  plaintiff  in  any  sum  whatsoever, 
and  denied  that  the  sum  mentioned  in  the  complaint  became 
due  or  payable  from  the  defendants  on  August  5th  or  any 
other  time,  but  alleged  affirmatively  that  the  whole  sum  of 
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$18,000  has  been  fally  paid  to  the  plaintiff.  They  further 
denied  any  wrongful  conversion  by  Elliott,  and  then  set  up 
certain  matters  in  relation  to  the 'signatures  upon  the  bond 
haying  been  made  upon  the  condition  that  the  bond  should  not 
be  operative,  or  take  effect,  or  be  delivered  to  the  plaintiff,  until 
fourteen  other  competent  sureties  had  been  obtained  thereto 
and  had  executed  the  same.  It  is  also  alleged  that  the  plaintiff 
city  never  made  demand  of  any  kind  upon  the  legal  repre- 
sentative of  said  Elliott,  deceased,  for  any  of  the  moneys 
claimed  in  the  complaint.  And  as  a  further  defense  it  was 
alleged  that  at  the  time  of  Elliott^ s  death  he  had  on  deposit  in 
national  banks  at  Great  Falls  the  $18,000  described  in  the 
complaint,  which  was  on  deposit  to  the  credit  of  the  city 
treasurer  of  Great  Falls,  and  not  to  his  individual  credit,  and 
that  subsequently,  in  September,  1893,  the  plaintiff  made 
proof  of  its  ownership  of  said  moneys,  and  claimed  the  same 
as  its  deposit,  and  received  credit  at  the  hands  of  the  receivers 
of  said  banks  for  all  the  moneys  so  held  on  deposit,  and  has 
since  said  time  received  payment  of  the  same,  and  thereby  has 
released  the  said  Elliott's  estate,  as  well  as  these  defendants, 
from  any  claim  that  it  might  possibly  assert  as  a  liability  upon 
the  bond  described  in  the  complaint. 

The  plaintiff's  replication  denied  all  the  new  matter  con- 
tained in  the  answer  in  relation  to  the  condition  imposed  at  the 
time  of  the  execution  and  delivery  of  Elliott's  bond;  denied 
that  at  the  time  of  his  death  Elliott,  as  treasurer,  had  any 
moneys  on  deposit  to  his  credit  as  treasurer,  as  alleged  by  de- 
fendants; and  denied  that  plaintiff  claimed  moneys  on  deposit, 
and  received  the  same,  and  thereby  or  otherwise  released 
Elliott's  estate  or  the  defendants  fiom  liability;  and  denied 
that  it  ever  had  received  any  part  of  the  $18,000  mentioned 
in  its  complaint. 

The  cause  was  tried  in  April,  1896,  and  judgment  rendered 
for  the  defendants.  The  court  made  special  findings  to  the 
effect  that  prior  to  Elliott's  death  he  deposited  in  his  name  as 
city  treasurer,  in  the  Merchants'  National  Bank  of  Great  Falls, 
a  portion  of  the  funds  coming  into  his  hands  as  city  treasurer, 
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and  that  on  July  24,  1893,  the  said  bank  suspended  payment 
And  went  into  the  hands  of  a  receiver. 

The  sixth  and  ninth  findings  of  the  court  were  as  follows: 
*'No.  6.  The  court  further  finds  that  the  said  Merchants'  Na- 
tional Bank  was  a  bank  incorporated  under  the  laws  of  the 
United  States,  which  had  been  doing  business  in  the  city  of 
Ureat  Falls  for  a  period  of  several  years  prior  to  the  making 
of  the  deposit  by  the  city  treasurer  as  aforesaid;  and  there  is 
no  evidence  in  the  case  showing,  or  tending  to  show,  that  the 
bank  at  the  time  of  the  making  of  said  deposit,  or  at  any  time 
prior  to  the  appointment  of  a  receiver  as  appointed,  was  not 
solvent  or  in  good  repute."  "No.  9.  The  court  further  finds 
that  the  said  P.  J.  £lliott  did  not  convert,  either  fraudulently 
or  otherwise,  any  of  the  moneys  received  by  him  as  city  treas- 
urer, to  his  own  use,  and  that  he  did  at  all  times  faithfully 
perform  the  duties  of  his  office." 

As  conclusions  of  law,  the  court  found  that  Elliott's  action 
in  respect  to  the  moneys  deposited  in  the  Merchants'  National 
Bank  was  lawful,  and  not  a  conversion  of  any  of  the  f und^  re- 
ceived by  him  as  city  treasurer. 

The  plaintiff  moved  for  a  new  trial.  This  was  denied,  and 
plaintiff  appeals  from  the  order  denying  the  same  and  from 
the  judgment. 

H.  H.  Ewing^  Sam  Stephenson^  Ransom  Cooper  and  Leslie 
ik  Donming^  for  Appellants. 

A.  J.  SlioreSy  T.  K  Brady  and  Geo.  W.  Taylor^  for  Re- 
spondents. 

Hunt,  J.  Several  assignments  of  error  are  predicated  upon 
rulings  made  upon  the  trial  of  the  case,  whereby  the  court 
excluded  certain  evidence  offered  by  plaintiff  to  show  that 
Elliott's  predecessor  in  office  turned  over  to  him  certain  sums 
of  money,  the  property  of  the  -city  of  Great  Falls.  We  find 
no  error  in  this  action  of  the  court,  inasmuch  as  it  was  ex- 
pressly admitted  by  the  answer  that  Elliott,  as  treasurer,  did 
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between  May  1  and  August  6,  1893,  receive  $18,000  in  money 
belonging  to  the  said  city.  Plaintiff  having  asked  judgment 
for  $18,000  and  interest  only,  the  evidence  was  immaterial. 

Plaintiff  then  introduced  evidence  of  the  failure  on  July  24, 
1893,  of  the  Merchants^  National  Bank  at  Great  Falls,  the 
depository  where  Elliott,  as  treasurer,  had  to  his  credit  when 
he  died  the  sum  of  $21,184.78.  This  evidence  was  properly 
admitted. 

Thereafter  plaintiff  asked  L.  G.  Phelps,  the  successor  in 
olBSce  of  Elliott  and  receiver  of  the  suspended  Merchants^  Na- 
tional Bank,  whether  the  money  found  to  have  been  deposited 
in  said  bank  by  Elliott  had  been  deposited  there  before  the 
suspension  of  the  said  bank.  Defendants  objected  to  this 
(|uestion  as  immaterial,  unless  plaintiff  intended  to  show  '<an 
unlawful  deposit."'  The  court  properly  overruled  this  objec- 
tion. 

Plaintiff  also  proved  a  demand  of  defendants,  and  the  fact 
that  three  dividends,  of  10  per  cent,  each,  had  been  paid  to 
the  city  treasurer  by  the  receiver  of  the  Merchants'  National 
Bank  since  the  suspension,  but  that  no  money  had  been  paid 
by  defendants  to  the  city's  account. 

Upon  substantially  the  foregoing  concessions  and  proofs 
each  party  moved  for  judgment.     Defendants  prevailed. 

In  a  memorandum  opinion  by  the  district  judge,  wherein  he 
gave  his  reasons  for  deciding  in  respondents'  favor,  he  said  in 
part:  ''The  only  breach  in  the  conditions  of  the  bond,  if  one 
was  committed,  was  in  the  failure  on  the  part  of  Elliott  to  pay 
over  the  moneys  coming  into  his  hands.  The  recovery  is  not 
sought  upon  any  other  grounds.  This  became  impossible  be- 
cause of  the  sudden  death  of  Elliott  by  drowning  in  the  Mis- 
souri river.  It  cannot  be  that  the  legislative  intent  was  that 
a  principal  on  a  bond,  the  condition  of  which  requires  him  at 
the  expiration  of  his  term  to  turn  over  to  his  successor  the 
funds  in  his  hands,  should  be  considered  in  default  of  that 
condition  because  of  his  death. 

''The  statutory  obligation  is  that  the  treasurer,  when  he  va- 
cates his  office  at  the  expiration  of  his  term,  or  before,  shall 
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deliver  to  his  successor  in  oflSc^  all  moneys,  etc.,  belonging  to 
the  city,  held  by  him  as  treasurer,  and  there  could  be  no  lia- 
bility under  the  statute  if  death  prevented  it.  There  was  no 
wrongful  conversion  before  his  death;  there  could  not  be 
after." 

We  disagree  with  this  view  of  the  law.  The  statute  under 
which  Elliott  gave  bond  as  city  treasurer  was  as  follows: 
**The  treasurer  shall  give  bond  to  the  city  in  its  corporate 
name,  with  sureties  to  be  approved  by  the  council  or  board  of 
aldermen,  in  such  sum  as  may  be  required,  which  shall  not  be 
less  than  the  total  amount  of  moneys  estimated  to  be  paid  to 
him  during  the  year,  for  the  fathful  performance  of  his  duties 
as  treasurer,  and  also  when  he  vacates  the  office  that  he  will 
deliver  over  to  his  successor  all  money,  books,  papers,  property 
and  all  other  things  belonging  to  the  city  or  town,  held  by  him 
as  treasurer."     (Compiled  Statutes  1887,  div.  5,  §  350.) 

There  is  in  the  statute  no  provision,  expressed  or  implied, 
limiting  the  liability  of  the  treasurer  to  a  vacation  of  office  at 
or  by  the  expiration  of  his  term,  but  a  plain  obligation  upon 
him  that,  when  he  does  vajate,  he  will  deliver  over  to  his 
successor  all  money,  etc.,  belonging  to  the  city  held  by  him 
as  treasurer.  An  existing  office  is  vacated  by  the  death  of 
the  incumbent  as  well  as  by  his  resignation  or  removal.  The 
fact  that  death  overtakes  an  officer  cannot  alter  the  consequen- 
tial fact  that  the  office  is  thus  vacated,  or  lessen  the  liability 
of  the  official  or  his  sureties.  The  condition  of  Elliott^  s  bond 
was  for  the  faithful  performance  of  his  duty  as  treasurer,  and 
that  he  would  pay  over  all  moneys  that  came  into  his  hands  as 
treasurer,  and  deliver  to  his  successor  all  moneys  belonging 
to  the  office  of  treasurer.  It  was  part  of  his  duty  under  the 
statutes  to  deposit  all  money  of  the  city  in  his  name  as  treas- 
urer. By  so  holding  it  in  his  official  name,  if  at  any  time  or 
for  any  reason,  accidental  or  otherwise,  he  might  vacate  the 
office,  his  successor  could  at  once  be  possessed  of  the  funds 
belonging  to  the  city.  Death  did  not  change  the  legal  obliga- 
tion on  Elliott  to  be  honest,  or  to  faithfully  perform  the  duty 
of  having  all  the  moneys  belonging  to  the  city  on  hand  and  in 
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his  name  as  treasurer,  so  that  his  successor  could  receive  them 
at  once,  if  a  vacancy  should  occur;  it  only  prevented  the 
manual  tradition  by  Elliott  to  any  successor  in  office  of  the 
deposits  themselves,  or  of  evidences  of  such  deposits.  And, 
when  his  sureties  agreed  that  he  would  faithfully  perform  his 
duties,  they  also  agreed  that  when  he  vacated  the  office  he 
would  have  on  hand  for  delivery  over  to  his  successor  all 
moneys  received  by  him  as  treasurer.  So,  when  the  vacancy 
occurred  and  the  city's  moneys  received  and  deposited  by  the 
treasurer  were  not  on  hand,  and  were  not  paid  over,  there  was 
a  breach  in  the  conditions  of  the  bond,  Elliott's  duty  had  not 
been  faithfully  performed,  and  the  sureties  became  liable  to 
make  good  any  deficiency,  and  to  pay  the  same  over  to  Elliott's 
successor  in  office.  To  countenance  any  other  rule  would  be 
to  impair  the  security  of  public  funds.  It  cannot  be  that  the 
sureties  of  an  official  who  has  absconded  with  public  moneys, 
or  of  one  who  has  embezzled  them,  yet  who  has  died  before  his 
term  expired,  are  in  a  far  better  position  than  the  bondsmen  of 
one  who,  though  equally  guilty,  has  remained  in  office  until  the 
expiration  of  his  term.  If  such  be  the  law,  flight  or  suicide 
of  officers  who  are  short  in  their  accounts  before  their  terms 
may  expire  are  tempting  hopes  of  their  sureties.  Such  never 
was  the  intention  of  the  legislature,  and  such  is  not  the  lan- 
guage of  the  statute. 

The  case  of  Alien  v.  State^  6  Blackf .  (Ind. )  252,  is  in  point, 
although  not  nearly  sq  strong  a  case  as  the  one  at  bar.  There 
the  official  gave  bond  to  pay  over  to  his  successor,  at  the  ex- 
piration of  his  term  of  service,  all  moneys  which  might  then 
be  in  his  hands.  The  official  died  during  his  term,  with  various 
sums  of  money  in  his  hands  as  an  official.  When  the  sureties 
were  sued  because  no  money  had  been  turned  over,  it  was  ar- 
gued that  it  was  impossible  for  a  commissioner,  whose  suc- 
cessor was  not  appointed  until  after  his  death,  to  deliver  money 
to  such  successor.  But  Judge  Dewey,  for  the  court,  held 
such  objections  were  not  well  taken.  Speaking  of  the  pur- 
pose of  the  legislature,  he  said:  <<Their  intention  doubtless 
was  that  that  the  bond  should  secure  the  payment  over  to  the 
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proper  officer  of  all  the  school  funds  remaining  in  a  commis- 
sioner's  hands  at  the  termination  of  his  service,  however  that 
event  might  be  produced,  whether  by  resignation,  removal  or 
death. ' '  We  approve  of  this  view,  as  applied  to  the  bond 
given  by  Elliott,  considering  the  statutes  of  this  state  then 
controlling.  Murfree  on  Official  Bonds,  §  456,  disapproves 
of  Allen  V.  State^  aupra^  but  places  the  reason  for  his  disap- 
proval upon  the  particular  terms  of  the  bond,  which  imposed 
no  condition  upon  the  officer  to  pay  over  until  the  expiration 
of  his  term  of  service.  Inasmuch  as  the  statute  of  Montana, 
heretofore  quoted,  required  a  bond  by  the  treasurer  with  sure- 
ties to  pay  over  when  he  vacated,  the  criticism  of  Murfree 
loses  all  force  in  the  present  case.  Throopon  Public  Officers, 
§  2.51,  also  lays  it  down  that,  as  against  a  treasurer's  sureties, 
the  condition  of  the  treasurer's  bond  is  broken  if  he  dies  with 
funds  in  his  hands  unaccounted  for,  citing  the  Indiana  decision 
to  uphold  the  test.  The  laws  requiring  the  city  treasurer  to 
deposit  all  moneys  received  by  him  as  treasurer  to  his  official 
account,  and  governing  his  official  acts  in  relation  to  city  funds, 
make  him  a  bailee.  ( City  of  Livingston  v.  Wbods^  20  Mont. 
92,  49  Pac.  437.)  When  the  treasurer  died,  and  his  office 
was  vacated,  the  bailment  terminated,  and  the  city,  through 
Elliott's  successor,  had  a  right  at  once  to  claim  its  money. 
(Lawson  on  Bailments,  62;  Hale  on  Bailments,  page  76.) 

The  expression  of  the  foregoing  views  upon  the  liability  of 
the  treasurer  and  his  sureties  leads  us  to  conclude  that  the 
complaint  in  this  action  is  sufficient.  It  is  good  in  its  aver- 
ment of  a  failure  to  safely  keep  the  city  moneys,  and  to  de- 
liver them  over  to  his  successor,  and  in  its  allegations  of  a 
failure  and  neglect  on  Elliott's  part  to  pay  over  the  sum  of 
$18,000,  or  any  part  thereof,  that  came  into  his  hands  as 
treasurer  of  the  city  of  Great  Falls.  If  these  allegations  were 
true,  he  failed  to  perform  the  duties  of  his  said  office. 

The  complaint  is  drawn  in  contract,  notwithstanding  its 
allegations  of  a  fraudulent  and  wrongful  conversion.  The 
pleader  in  making  the  charges  of  conversion  believed  the 
omission  of  a  city  treasurer  to  safely  keep  city  funds  war- 
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ranted  such  legal  oonclasions.  The  complaint,  however,  hav- 
ing been  framed  on  the  theory  of  an  action  to  hold  the  defend- 
ants upon  their  liability  in  contract,  immaterial,  or  even 
incorrect,  legal  conclusions  do  the  defendants  no  possible  harm. 
{GreenU'ee  v.  Rosenstock^  61  N.  Y.  583.) 

We  gather  from  the  pleadings  and  proceedings  that  plaintiff 
had  two  theories  of  the  case — one,  that  a  failure  to  safely  keep 
and  pay  over  the  city  money  constituted  breaches  of  the  bond; 
another,  that  a  deposit  of  city  funds  in  a  bank  that  afterwards 
suspended  by  a  city  treasurer  necessarily  constituted  a  con- 
version. The  first  theory  is  correct,  but  the  latter  is  not. 
{Livingston  v.    Woods^  supra.) 

Defendants  likewise  proceeded  upon  an  erroneous  theory  in 
regarding  the  only  issue  in  the  case  to  be  whether  Elliott,  as 
treasurer,  fraudulently  and  wrongfully  converted  and  appro- 
priated to  his  own  use  $18,000  of  the  city's  money  received 
by  him  as  treasurer.  They  should  have  recognized  the  action 
as  one  in  contract.  Now,  however,  that  the  law  concerning 
the  liability  of  a  city  treasurer  has  been  settled  by  the  doc- 
trine of  Livingston  v.  Woods^  supra^  the  parties  hereto  can 
amend  their  pleadings  and  try  this  case  in  accordance  with  the 
simple  rules  laid  down  in  the  opinion  filed  therein. 

Believing  it  just  and  proper  that  the  action  should  be  tried 
anew,  the  judgment  and  order  of  the  district  court  are  re- 
versed, and  the  cause  is  remanded,  with  directions  to  grant  a 
new  trial. 

Rei'iersed  and  remanded. 
Pemberton,  C.  J.,  concurs.     Pigott,  J.,  disqualified. 
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ET  AL.,  Respondents,  v.  JOHN  W.  MAYHEW  I ^ 

ET  AL.,  Appellants. 

[Suomltted  Mardi  28, 1896.   Decided  April  18, 1888.] 
J^ew  Counties — Appointment  of  Officers. 

Nkw  Couktibs— Appointment  of  Qdloerv.— The  Legislative  Assembly,  having  the  power 
to  create  new  counties,  may,  as  an  incident  to  the  cre&tlon,  appoint  provisionally,  in 
the  act  creating  a  new  county,  the  offleers.  Including  commissioners. 

2.  SASix.— Constitution,  Article  16,  %  4,  provides  that  there  shaU  be  elected  in  each 
county,  county  commissioners  to  serve  for  a  term  of  four  years.  Act  of  Feb.  16, 
1898,  created  RavalU  county,  and  named  three  persons  as  county  commissioners  to 
serve  until  the  next  general  election  in  1894.  Held,  that  the  officers  then  elected  were 
entitled  to  serve  for  the  full  constitutional  term,  which  begins  at  the  first  general 
election  succeeding  the  c  reatlon  of  the  county,  and  Is  not  computed  quadrenlally 
from  the  adoption  of  the  constitution  in  1889. 

3.  Sams.— Where  the  act  creating  a  new  county  also  named  persons  to  act.  who  did 
qualify  and  act  as  its  officers  until  their  successors  were  elected,  no  vacancy  in  such 
offices  existed  on  the  passage  of  the  act  creating  them. 

Appeal  from    District    Courts    Ravalli    County^    F.    H. 
,  Woody y  Judge. 

Quo  WARRANTO  by  the  state,  on  the  relation  of  John  T. 
Williams  and  others,  against  John  W.  Mayhew  and  others. 
From  judgment  for  relators,  defendants  appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  a  quo  warranto  proceeding.  Both  parties  to  the 
controversy  claim  to  be  the  rightful  commissioners  of  the 
county  of  Ravalli,  and  this  proceeding  was  instituted  to  deter- 
mine as  to  which  of  the  parties  were  entitled  under  the  law 
to  exercise  the  duties  of  the  office  of  commissioners  in  that 
county. 

From  the  history  of  the  case  as  disclosed  by  the  record  it 
appears  that  Ravalli  county  was  created  by  an  act  of  the  legis- 
lative assembly  approved  February  16,  1893,  which  act  took 
effect  on  the  Ist  day  of  April  thereafter.  The  act  filled  all 
the  offices  of  the  county  by  naming  persons  for  each  office. 
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including  that  of  county  commissioner.  The  county,  as 
organized,  was  attached  to  the  Fourth  judicial  district  for 
judicial  purposes.  J.  M.  Johnson,  B.  S.  Chaffin  and  Abe 
Mittower  were  named  in  the  act  creating  the  county  as  its  first 
commissioners  authorized  by  the  act  to  serve,  and  did  serve 
until  January  7,  1895.  At  the  general  election  held  in  said 
county  on  the  8th  day  of  November,  1894,  the  defendants  in 
this  proceeding  were  elected  county  commissioners  to  succeed 
those  named  in  the  act  creating  the  county.  The  defendants 
({ualified  as  such  commissioners  on  the  7th  day  of  January, 
1895,  and  were  holding  such  offices  when  this  action  was  com- 
menced. Refusing  to  admit  plaintiffs  into  office,  the  defend- 
ants claiming  that  their  terms  did  not  expire  oniil  November 
S,  1898,  this  suit  was  commenced,  to  determine  the  contro- 
versy as  to  who  are  the  legal  commissioners  of  Ravalli  county. 
On  the  trial  the  defendants  filed  a  general  demurrer  to  the 
complaint,  which  was  overruled,  and,  the  defendants  declining 
to  further  plead,  judgment  was  rendered  by  the  court  that  the 
plaintiffs  were  the  duly  and  regularly  elected  commissioners 
of  said  county.     From  this  judgment  defendants  appeal. 

Roht.  O^  IFara  and  C.  Ji,  Nolan^  for  Appellants. 
A,  J,  Craven  and  C.  D,  Calkins^  for  Respondents. 

Pembebton,  C.  J.  The  material  question  involved  in  this 
appeal,  and  the  one  that  has  given  us  the  most  serious  trouble 
and  concern,  is  as  to  the  power  of  the  legislative  assembly  to 
till  the  offices  provisionally  in  a  county  created  by  that  body, 
by  naming  the  respective  officers  in  the  act  itself.  The  district 
court  did  not  pass  upon  this  question,  saying  it  was  unneces- 
sary, in  its  view  of  other  legal  questions  involved.  But  the 
(fuestion  is  presented  in  both  briefs,  and  we  think  it  the  pivotal 
one  presented  for  determination. 

The  district  court  held,  substantially,  that  all  commissioners 
are  required  by  the  constitution  to  be  elected  every  four  years, 
commencing  the  year  of  the  admission  of  the  state  into  the 
Union;   and  that  this  rule  applies  to  new  counties  as  well  as 
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those  in  existence  at  the  time  of  the  adoption  of  the  constitu- 
tion.  According  to  this  rule,  whenever  it  is  proposed  to  elect 
commissioners,  it  is  necessary  to  go  back  to  the  date  of  the 
admission  of  the  state,  and  count  four  years  forward,  and  then 
four  years  more,  and  so  on,  to  determine  whether  the  time 
hiis  arrived  for  such  election.  It  is  further  held  by  the  dis- 
trict court  that  this  rule  of  computation  applies  also  to  ap- 
]K)intments  to  fill  vacancies  in  the  office  of  county  commis- 
sioner. Proceeding  upon  this  rule  and  theory,  the  district 
court  held  that,  whether  the  legislative  assembly  had  the  power 
or  not  to  appoint  or  elect  the  county  commissioners  of  the 
county  by  the  act  creating  it,  such  commissioners  were  only 
so  elected  or  appointed  to  fill  an  unexpired  '^commissioner's 
term, ' '  and  that  when  the  original  commissioners  had  served 
the  time  prescribed  by  the  act  creating  the  county,  and  went 
out  of  office,  they  still  left  a  part  of  the  same  unexpired  con- 
stitutional term  to  be  filled  by  the  defendants,  holding,  of 
course,  that  the  election  of  commissioners  in  the  year  1894 
was  void,  because  by  this  theory  it  is  insisted  no  election  for 
commissioners  could  legally  occur  until  the  general  election  in 
November,  1896,  when  plaintifiFs  were  elected.  This  theory 
assumes,  of  course,  that  when  the  legislative  assembly  created 
Ravalli  county,  and  filled  the  several  county  offices  by  the  act 
which  took  effect  April  1,  1893,  all  the  offices  were,  in  law, 
vacant.  The  district  court  reasons  that  the  term  of  the  com- 
missioners of  Ravalli  county,  notwithstanding  the  county  was 
created  in  1893,  commenced,  by  the  terms  of  the  constitution, 
in  1892;  hence  the  first  and  second  sets  of  commissioners  were, 
while  serving,  filling  parts  of  an  unexpired  terni. 

In  support  of  this  view  the  district  court  says:  * 'Therefore 
the  court,  holds  that  the  term  for  which  county  commissioners 
were  elected  was  four  years,  neither  more  nor  less;  that  the 
first  term  commenced  on  the  8th  day  of  November,  1889,  the 
day  on  which  the  state  was  admitted  into  the  Union,  and  ended 
on  the  8th  day  of  November,  1893,  and  that  the  second  term 
commenced  on  the  8th  day  of  November,  1893,  and  ended  on 
the  8th  day  of  November,  1897;  that  these  terms  were  general 
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and  uniform  throughout  all  the  counties  of  the  state;  that  this 
term  of  o£Bce  applied  as  well  to  new  counties  as  to  the  old 
ones;  that  in  a  new  county,  created  after  a  current  term  had 
commenced  to  run,  the  persons  appointed  to  fill  the  office  of 
county  commissioners  would  hold  their  offices  for  the  remain- 
der of  the  unexpired  current  term.  Ravalli  county  was  cre- 
ated and  came  into  existence  on  the  Ist  day  of  April,  1893. 
If  the  county  had  been  created  without  the  act  creating  it 
naming  the  persons  to  fill  the  office  of  county  commissioners, 
there  certainly  would  have  been  a  vacancy  which  the  district 
judge  of  the  district  in  which  the  county  was  situated  could 
have  filled  by  appointment,  and  such  appointees  would  have 
held  for  the  remainder  of  the  then  current  term,  to- wit,  to 
November  8,  1893;  and,  as  a  new  current  term  would  have 
commenced  on  November  S,  1893,  and  as  no  election  could 
have  been  held  until  November,  1896,  there  would  have  been 
a  vacancy,  and  it  would  have  been  the  duty  of  the  district 
judge  to  have  filled  the  vacancies  for  such  term.  If  the  leg- 
islature had  the  power  to  appoint  (a  question  that  this  court 
does  not  undertake  to  decide),  certainly  its  appointees  would 
stand  on  the  same  footing  as  the  appointees  of  the  district 
judge,  and  would  hold  for  the  same  term." 

The  district  court  bases  its  views  upon  Section  4,  Art.  16, 
Section  5,  Art.  16,  and  subdivision  9,  ord.  2,  of  the  constitu- 
tion of  the  state.  We  raise  no  question  that,  as  a  general 
proposition  relating  to  counties  in  existence,  the  legislative 
assembly  has  no  power  to  elect  or  appoint  county  officers  by 
an  act  or  otherwise.  To  so  hold  would  be  to  ignore  and  do 
violence  to  the  theory  of  local  self-government,  which  is  con- 
ceded to  be  the  fundamental  principle — the  corner  stone — 
supporting  our  whole  system  of  government.  But  we  are  not 
dealing  with  general  principles  or  ordinary  conditions.  We 
are  now  concerned  with  exceptional  rules  and  conditions.  All 
rules  and  laws  have  their  exceptions.  These  exceptions  spring 
from  the  extraordinary  facts  and  conditions  that  surround  the 
subjects  and  actors  involved. 

Let  us,  then,  return   to   the  main  question  involved  here. 


21  Mont.]  State  v.  Mayhew.  97 

Did  the  legislative  assembly  have  the  power  to  appoint  or 
name  provisionally  the  county  officers  of  the  county,  including 
county  commissioners,  in  and  by  the  act  creating  Ravalli 
county?  It  is  and  must  be  conceded  that  the  legislative  as- 
sembly has  the  power  to  create  new  counties.  *'The  creation 
of  counties  is  an  act  of  the  sovereign  power  of  the  state,  and 
is  not  based  on  the  particular  solicitation,  consent  or  concur- 
rent action  of  the  people  who  inhabit  them.  As  a  general  rule, 
the  power  of  the  legislature  in  the  division  of  the  state  into 
counties  is  absolute,  and  it  may  alter,  modify  or  destroy  them, 
as  the  public  good  may  require."  (Am.  and  Eng.  Enc.  Law, 
Vol.  4  (1st  Ed.)  345,  and  authorities  cited  in  notes.) 

But  what  is  meant  by  creating  a  county  by  the  legislative 
assembly  ?  It  means  more  than  forming  and  defining  it  geo- 
graphically. 

In  People  v.  McGuire^  32  Cal.  141,  the  court  says:  *'To 
constitute  a  county,  something  more  is  required  than  to  define 
its  boundaries.  A  local  government  must  be  provided,  and 
the  creation  of  the  county  is  not  accomplished  until  both  these 
things  have  been  done  in  the  appointed  mode.  ^ ' 

This  amplification  of  what  is  meant  by  creating  new  counties 
is  most  reasonable  and  just.  It  certainly  seems  that  something 
more  than  laying  out  the  boundaries  and  naming  the  offices  is 
necessary  to  be  done  before  it  can  be  truthfully  said  that  a 
county  has  been  created.  Such  a  creature  would  be  a  lifeless 
and  useless  thing  until  inspired  with  motion  and  power  and 
means  to  act  in  fulfilling  the  purpose  of  its  creation.  When 
it  is  s-aid  that  a  county  has  been  created,  it  is,  and  ought  cer- 
tainly to  be,  understood  that  a  municipality  has  been  organized 
with  power  and  means  to  aid  the  state  in  administering  its  po- 
litical affairs,  and  in  promoting  the  welfare  of  the  people  and 
best  interests  of  the  commonwealth.  A  county  cannot  be  said 
to  be  created  by  the  sovereign  power  until  it  is  endowed  with 
the  power  and  means  to  aid  in  these  important  matters  of  the 
state. 

In  People  v.  Ilurllut,  24  Mich.  44,  9  Amer.  Rep.  103, 
the      important     question     here     involved     was     ably     and 
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elaborately  discussed  by  that  '  great  constitutional 
lawyer,  Judge  Cooley.  The  legislature  of  Michi- 
gan had  passed  a  law  ^to  establish  a  board  of  public 
works  in  and  for  the  city  of  Detroit."  The  members  or  oflS- 
cers  of  the  board  were  appointed  by  the  legislature  in  the  act 
itself,  just  as  was  done  in  the  case  at  bar,  except  that  the 
Michigan  law  appointed  permanent  officers,  while  the  act  cre- 
ating Ilavalli  county  appointed  the  officers  only  until  the  next 
election,  or  provisionally.  That  eminent  jurist,  Judge  Cooley, 
discusses  in  this  case  the  whole  doctrine  of  local  self-govern- 
ment, and  the  right  of  the  people  of  Detroit,  under  the  con- 
stitution of  the  state,  to  elect  their  local  officers,  or  have  them 
a[)pointed,  in  case  of  vacancies,  by  another  power  than  the 
legislature,  and  arrives  at  the  conclusion  that  the  action  of  the 
legislature,  in  so  far  as  it  attempted  to  appoint  permanent 
officers  for  the  city  of  Detroit  was  void,  but  held  that  such 
appointments  were  only  void  in  so  far  as  they  were  perma- 
nent, and  were  good  as  provisional  appointments. 

As  determining  this  important  question,  we  quote  at  length 
the  forcible  language  of  this  great  judge.  He  says:  '*Sofar, 
then,  as  the  act  in  question  undertakes  to  fill  the  new  offices 
with  permanent  appointees,  it  cannot  be  sustained^^  either  on 
general  principles  or  on  the  words  of  the  constitution.  It  may, 
nevertheless,  not  be  wholly  void.  I  have  no  doubt  it  was 
entirely  competent  for  the  legislature  to  abolish  the  old  boards 
and  provide  for  a  new  one  to  take  the  place  of  all.  That  would 
be  but  the  ordinary  exercise  of  legislative  suj>ervision  and  con- 
trol in  matters  of  municipal  regulation.  I  think,  also,  that 
the  legislature  might  make  provisional  appointments  to  put 
the  new  system  in  operation.  The  right  to  do  this  appears  to 
me  to  be  incident  to  the  right  to  confer  and  recall  corporate 
power,  and  rests  upon  the  same  ground  as  the  right  to  provide 
for  the  organization  of  the  municipal  corporation  in  the  first 
place,  for  the  apportionment  of  its  property  and  debts  if  its 
territory  should  be  divided  and  organized  into  two,  or  for  the 
winding  up  of  its  concerns  if  the  charter  should  be  taken  away. 
There  is  no  doubt  of  the  right  of  the  state  to  do  any  of  these 
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things,  nor  by  virtue  of  any  general  authority  to  take  to  itself 
the  management  of  the  local  concerns,  but  because  the  inaugu- 
ration and  modification  of  local  government  can  only  be  pro- 
vided for  without  confusion  and  injustice,  by  the  aid  of  the 
guiding  and  assisting  hand  of  the  authority  that  creates  and 
modifies.  The  right  in  the  state  is  a  right  not  to  run  and 
operate  the  machinery  of  local  government,  but  to  provide  for 
and  put  it  in  motion.  It  corresponds  to  the  authority  which 
constitutional  conventions  sometimes  find  it  needful  to  exercise 
when  they  prescribe  the  agencies  by  means  of  which  the  new 
constitution  they  adopt  is  to  be  made  to  displace  the  old.  * 
*  *  But  these  appointments  may,  nevertheless,  be  good 
provisionally.  A  legislative  act  is  not  void  for  excess  of 
authority  at  one  point,  unless  the  excess  is  in  a  particular 
which  precludes  giving  effect  to  the  rest  according  to  the  ob- 
vious intent.  In  th  s  case  the  excess  can  hardly  be  held  vital, 
for  we  must  suppose  the  object  of  the  legislature,  in  making 
the  first  appointments,  was  not  to  appropriate  patronage  to 
itself,  but  only  to  secure  the  organization  of  the  new  system 
without  contusion;  otherwise  they  would  have  retained  the 
choice  of  commissioners  permanently.  The  appointment  of 
these  men,  then,  the  conferring  upon  them  of  the  enumerated 
powers,  and  the  displacement  of  old  officers,  were  all  entirely 
within  legislative  authority.  The  excess  of  authority  was  only 
in  providing  that  the  appointments  made  should  continue  for 
two,  four,  six  and  eight  years.  Now,  suppose  the  legislature 
had  expressly  made  the  appointments  provisional,  and  had  then 
provided  that  two,  lour,  six  and  eight  years  hence  new  ap- 
pointments should  be  made,  and  that  in  the  meantime  the 
common  council  might  fill  any  vacancies  that  might  occur, 
would  the  whole  act  be  void  because  it  failed  to  fix  a  time 
when  the  powers  of  the  provisional  appointees  should  cease  ? 
I  think  not.  The  act  was  not  passed  to  give  four  men  an 
office;  their  appointment  was  merely  incidental  to  the  main 
purpose." 

In    Michigan  the  constitution  provided  for  the  election  or 
appointment  of  such  officers  otherwise  than  by  the  legislature. 
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But  the  supreme  court  held  that  such  constitutional  provision 
did  not  prevent  the  legislature  from  appointing  such  officers 
provisionally.  The  same  principle  is  involved  here.  While 
our  constitution  provides  that  county  commissioners  shall  be 
elected  or  appointed  otherwise  than  by  the  legislature,  it  does 
not  mean  that  the  legislature  may  not  appoint  them  provision- 
ally, \\  hen  new  counties  are  created,  as  an  incident  to  their 
creation,  and  for  the  purpose  of  putting  them  in  motion. 

Meecham,  in  his  work  on  Public  Offices  and  Officers  (Sec- 
tion 123),  holds  that  for  the  purpose  of  primary  organization 
the  legislature  may  appoint  the  local  officers  provisionally. 
It  has  frequently  been  held  by  the  courts  that  in  creating  new 
counties  or  towns,  or  political  municipalities  or  boards,  the 
legislature  might  elect  or  appoint,  or  provide  for  the  election 
or  appointment  of,  the  officers  necessary  to  put  such  govern- 
mental agencies  or  political  municipalities  in  motion  and  oper- 
ation in  a  manner  different  from  that  provided  by  the  consti- 
tution for  the  election  or  appointment  of  such  officers  gener- 
ally. (See.  also.  Attorney  General  v.  Weimer^  59  Mich.  580, 
26  N.  W.  773;  State  v.  Swift,  11  Nev.  128;  State  e^c  reh 
Clarke  v.  Inoin,  5  Nev.  Ill;  Sahin  v.  Ctirtis  (Idaho)  32  ^c. 
1131;  People  v.  Freeman,  80  Cal.  233,  22  Pac.  173;  State  v. 
Seymour y  35  N.  J.  Law,  47.)  These  authorities  proceed  upon 
the  theory  that  the  creation  of  these  new  municipalities  is  more 
or  less  a  matter  of  emergency,  in  which  case  the  legislature 
has  unlimited  power  to  decide  the  propriety  of  action,  as  well 
as  the  sole  power  to  create,  and  in  the  exercise  of  such  power 
in  creating  such  political  municipalities — the  creation  of  which 
is  the  principal  object  of  legislation — may  appoint,  or  provide 
for  the  election  or  appointment  of,  provisional  officers,  in  a 
manner  different  from  that  provided  by  the  constitution  for 
the  election  or  appointment  of  such  officers  generally,  as  an 
incident  to  the  power  to  create.  We  are  satisfied  that  this 
view  of  the  question  is  sound  in  law  and  reason,  and  that  it 
will  aid  in  the  administration  of  the  political  affairs  of  the 
state  if  applied  in  all  cases  like  the  one  under  consideration. 

We  think,  therefore,  that  the  commissioners  appointed  by 
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the  act  creating  Ravalli  county  were  not  de  facto  oflScers 
merely,  but  were  such  dejure. 

The  contention  that  the  original  commissioners  of  the  county 
and  their  immediate  successors,  the  defendants,  were  and  are 
filling  out  an  unexpired  term  or  vacancy  is,  we  think,  unten- 
able. We  are  unable  to  find  any  support  for  the  theory  that 
by  the  terms  or  spirit  of  the  constitution  commissioners  should 
always  be  elected  in  all  the  counties,  old  and  new,  at  the  bame 
time,  and  that  time  every  four  years  from  the  date  of  the 
adoption  of  the  constitution.  We  see  no  valid  reason  for  such 
construction  of  the  constitution  in  this  respect.  What  good 
can  come  to  the  state,  or  any  part  of  it,  from  having  commis- 
sioners elected  throughout  the  state  at  the  same  time  ?  What 
harm  can  result  if  a  new  county  shall  elect  its  commissioners 
at  a  different  time  from  that  at  which  the  old  counties  elect? 
Nor  can  we  agree  with  counsel  that  there  were  vacancies  in 
any  of  the  county  oflSces  in  the  county  at  and  immediately 
after  the  date  when  the  act  took  effect  creating  Ravalli  county. 
The  same  law  that  created  the  county  and  its  several  oflices 
named  or  appointed  the  incumbent  for  each  office.  The  mo- 
ment the  office  was  actually  created,  there  stood  the  officer  to 
qualify  and  take  possession.  It  is  not  reported  that  thei-e 
were  any  derelicts.  If  any  officers  named  had  refused  or 
failed  to  qualify,  then  there  would  have  been  a  vacancy. 

We  think,  therefore,  that  the  legislature  had  the  power  to 
fill  provisionally  the  offices  created  by  the  act  organizing  Ra- 
valli county,  by  naming  the  several  officers  in  the  act,  includ- 
ing commissioners,  and  that  the  commissioners  so  named  in  the 
act  held  for  the  time  prescribed  in  the  act,  and  that  at  the  end 
of  that  time,  to  wit,  at  the  next  general  election  thereafter,  it 
was  lawful  and  proper,  under  the  constitution,  to  elect  their 
successors,  who  would  be  entitled  to  hold  their  offices  for  four 
years,  the  term  for  which  commissioners  hold  office  under  the 
constitution  from  the  time  of  their  qualification.  To  hold 
otherwise  would  be  to  hold  the  act  creating  Ravalli  county 
unconstitutional  and  void  in  part.  We  may  not  rightly  do  so 
if  we  can  consistently  find  support  in  the  fundamental  law  of 
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the  state  for  such  legislative  action.  We  think  the  conclusion 
we  have  reached  well  supported  by  authority  and  reason,  and 
believe  it  will  produce  beneficial  results  to  the  state. 

The  judgment  of  the  district  court  appealed  from  is  reversed, 
and  the  cause  remanded,  with  directions  to  enter  judgment  in 
favor  of  the  defendants  to  the  effect  that  they  are  entitled  to 
the  offices  of  county  commissioners  of  Ravalli  county. 

jRe versed  a?id  Remanded, 

Hunt  and  Pigott,  J  J. ,  concur. 


I  |f]g      MAGGIE  WHITBECK,  Respondent,  v.  THE  MONTANA 
""  CENTRAL  RAILWAY  CO.  AND  THE  GREAT 

NORTHERN  RAILWAY  CO.,  Petitioners. 

[Submitted  April  6, 1898.    Decided  April  2S,  1898.] 

Judgment —  Vacation — Power  of  Court. 

Under  Ck>nstltution,  Article  8,  Section  17,  and  Code  of  Civil  Procedure,  Section  98,  abol- 
ishing terms  of  court  in  Judicial  districts  composed  of  one  county,  and  Sections  1720, 
1722, 1723,  providing  a  method  for  review  of  Judgments  by  motion  for  a  new  trial  and 
by  appeal  from  order  denying  or  grantmg  the  same,  or  from  final  Judgment,  and  not 
otherwise,  a  court  in  such  districts,  having  regularly  made  an  appealable  order,  has 
no  power  to  set  it  aside  on  its  own  motion;  It  not  having  been  made  inadvertently 
or  Improvidently. 

Action  by  Maggie  Whitbeck  against  the  Montana  Central 
Railway  Company  and  the  Great  Northern  Railway  Company, 
in  the  District  Court  of  Cascade  County,  J.  B.  Leslie,  Judge. 
There  was  an  order  reversing  a  judgment  for  defendants,  and 
defendants  a[)ply  for  a  writ  of  certiorari.     Granted. 

A.  J,  Shores^  for  Petitioners. 

*«Has  the  District  Court  of  Cascade  County,  'Terms?'" 
Citing  Section  7,  Article  VIII,  of  the  State  Constitution,  Sec- 
tion 38  of  the  Code  of  Civil  Procedure;  State  v.  McHatton^ 
25  Pac.  1046,  and  other  sections  of  the  Code  of  Civil  Pro- 
cedure. 

*'The  procedure  for  review  of  orders  and  judgments  of  the 
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district  court  is  prescribed  by  statute,  and  the  course  pre- 
scribed by  statute  must  be  followed."  (Citing  Section  1720, 
Code  of  Civil  Procedure;  Grant  v.  Schmidty  22  Min.  1;  Han- 
son V.  Hanson^  20  Pac.  736;  Carpenter  v.  Superior  Courts  19 
Pac.  174;  Coombs  v.  Hibbardy  43  Cal.  452;  Waggenheim  v. 
Hooky  35  Cal.  216;  Borland  v.  Cunninghamy  6  Pac.  135; 
Lang  v.  S^lperior  Courty  12  Pac.  306;  McKenzie  v.  Bismark 
Water  Co.y  71.  N  W.  Rep.  608.) 

"When  the  court  made  its  order  of  the  25th,  it  thereby 
rendered  final  judgment  in  the  action."  (Citing  Section  1000, 
Code  of  Civil  Procedure. ) 

•'Distinction  between  rendition  of  a  judgment  and  its  formal 
entry."  (Citing  Black  on  Judgments,  Volume  I.,  Section  106, 
as  follows:  "The  rendition  of  a  judgment  is  the  judicial  act 
of  the  court  in  pronouncing  the  sentence  of  the  law  upon  the 
facts  in  controversy  as  ascertained  by  the  pleadings  and  the 
verdict  The  entry  of  a  juJgment  is  a  ministerial  act.  *  * 
*  *  It  is  the  former,  therefore,  that  is  the  effective  result  of 
the  litigation."  Citing,  also,  Tift  v.  KeatoUy  2  S.  E.  690; 
Gallarado  v.  Reedy  49  Cal.  346;  Genella  v.  Relveay  32  Cal. 
159;  In  re  Coolers  Estatey  19  Pac.  431;  Crimw,  Kessingy  26 
Pac.    1074.) 

«/.  A.  Largenty  for  Respondent. 

'  'It  would  seem  that  terms  of  court  are  necessary  in  order 
to  carry  out  the  intention  of  certain  statutes. "  (Citing  Section 
131,  Code  of  Civil  Procedure;  Section  4216,  Political  Code; 
Black^s  Law  Dictionary,  subject,  *'Term";  19  Texas  Appeals, 
433;  Section  39,  Code  of  Civil  Procedure;  State  v.  McIIattony 
25  Pac.  1046;  Subdivision  8,  Section  110,  Code  of  Civil 
Procedure.) 

Hunt,  J.  The  petition  discloses  that  Mrs.  Whitbeck 
brought  an  action  against  the  petitioners  (defendants  in  the 
action  mentioned)  to  recover  damages  for  cruel  and  inhuman 
treatment  alleged  to  have  been  inflicted  by  defendants.  De- 
fendants answered,  denying  the  averments  of  the  complaint, 


104  Whitbeck  V,  Railway  Go's.  [Mar.  T.'98 

and  setting  up  a  justification.  Upon  the  issues  thus  framed 
by  the  pleadings  the  action  was  pending,  when,  on  September 
25,  1897,  defendants  therein  (petitioners  here)  moved  for 
judgment  on  the  pleadings,  on  the  ground  that  the  complaint 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action 
against  either  of  the  defendants.  This  motion  was  granted, 
and  plaintiff^  s  motion  to  amend  her  complaint  was  denied. 

Thereafter,  on  September  27th  (that  is,  two  days  after 
judgment  on  the  pleadings  had  been  rendered),  the  court,  of 
its  own  motion,  without  any  application  therein  on  the  part  of 
either  party,  and  without  defendants'  consent  that  there  should 
be  any  further  action  had  in  the  matter,  made  and  entered  the 
following  order: 

*«The  defendants'  motion  for  judgment  upon  the  pleadings 
herein,  sustained  on  Saturday,  September  25,  1897,  is  this 
day  hereby  reversed,  and  it  is  hereby  ordered  that  said  mo- 
tion be  denied." 

Petitioners  allege  that  the  judgment  rendered  on  September 
25th  was  not  made  or  rendered  or  entered  through  any  mis- 
take or  inadvertence  on  the  part  of  the  district  court,  and  that 
the  order  of  September  27th,  reversing  and  setting  aside  the 
former  order,  was  beyond  the  power  and  authority  of  the 
court.  The  office  of  the  petition  is  to  have  this  court  review 
the  record  of  proceedings  of  the  lower  court,  and  to  determine 
whether  the  order  of  September  27th,  reversing  the  first  order 
of  the  district  court,  was  within  the  jurisdiction  of  the  court 
that  made  it. 

Section  17,  Article  8,  of  the  Constitution,  provides  that  the 
district  court  in  each  county  which  is  a  judicial  district  by 
itself  shall  be  always  open  for  the  transaction  of  business,  ex- 
cept on  legal  holidays  and  nonjudicial  days.  In  State  v.  Me- 
IlatUm,  10  Mont.  370,  25  Pac.  1046,  it  was  said  by  Chief 
Justice  Blake,  for  the  court,  that  a  district  court  without 
terms  is  a  legal  impossibility,  and  that  the  constitution  and 
statutes  recognized  and  sanctioned  that  proposition.  We  shall 
not  controvert  that  holding,  further  than  to  state  that  the 
court  evidently  was  not  advised  of  the  fact  that  Section  5  of 
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Article  6  of  the  Constitution  of  California  ordained  that  the 
superior  courts  of  that  state  should  be  always  open,  legal  holi- 
days and  nonjudicial  days  excepted,  as  is  required  by  Section 
17  of  Article  8  of  our  Constitution,  and  that  it  had  been  de- 
cided in  1886,  in  re  Gannon^  69  Cal.  541,  11  Pac.  240,  that 
the  system  of  terms  and  final  adjournments  of  courts,  under 
which  the  judges  thereof  had  formerly  opened  courts  for  the 
transaction  of  judicial  business,  was  abolished  by  constitu- 
tional provisions  like  those  of  Montana,  and  that  there  is  no 
such  thing  as  a  division  of  time  into  certain  periods  of  the 
year,  known  as  '^ternis  of  court,"  during  which  a  court  may 
sit  to  hear  and  determine  causes.  ^^The  superior  court  of 
each  county  in  the  state  is  an  organized  judicial  institution, 
competent  for  the  transaction  of  business  at  all  times,  without 
reference  to  terms  or  adjournments.  So  that,  notwithstand- 
ing an  order  for  adjournment  entered  on  the  minutes  of  the 
court,  the  court  may  sit  and  exercise  its  jurisdiction  in  the 
trial  of  causes,  or  in  the  transaction  of  any  legal  business,  at 
anytime.  [Steicart  v.  Mahoney  Mining  Co.^  54  Cal.  149.) 
And  it  follows  that  neither  an  end  of  the  session  of  the  court, 
nor  a  final  adjournment  of  the  court  for  the  year,  would  have 
the  legal  effect  of  dissolving  the  grand  jury. "  In  re  Gannon^ 
mipra. 

Several  years  after  the  decision  in  State  v.  McIIatton^  supra^ 
the  legislature  of  this  state,  following  the  doctrine  of  the  Cali- 
fornia court,  and  interpreting  our  constitution  as  abolishing 
terms  of  court  in  certain  districts,  by  adopting  the  Code  of 
Civil  Procedure  enacted  the  following  express  statute: 

<<Tho  district  court  of  each  county  which  is  a  judicial  dis- 
trict by  itself  has  no  terms,  but  must  be  always  open  for  the 
transaction  of  business,  except  on  legal  holidays  and  nonju- 
dicial days,  and  must  hold  its  sessions  at  the  county  seat. 
Juries  for  the  trial  of  causes  must  be  called  on  the  first  Mon- 
day of  every  alternate  month,  if  the  judge  so  direct,  and 
oftener  if  public  business  requires.  In  each  district  where 
two  or  more  counties  are  united,  the  judge  thereof  must  fix 
the  terms  of  court  in  each  county  in   his  district,  which  must 
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be  held  at  the  county  seat,  and  there  must  be  at  least  four 
terms  a  year  in  each  county.  The  judge  of  such  district  court 
must,  within  ten  days  after  the  taking  effect  of  this  code,  and 
thereafter,  within  ten  days  after  the  first  day  of  January  in 
each  year,  make  an  order  which  must  designate  the  times  at 
which  the  terms  of  court  are  to  be  held  in  each  county  in  his 
district  during  the  year,  and  must  cause  said  order,  or  a  copy 
thereof,  to  be  filed  in  the  ofiSce  of  the  clerk  of  the  district 
court  in  each  county  in  his  district,  and  such  clerk  must  cause 
the  same  to  be  published  in  some  newspaper  printed  in  his 
county,  once  a  week  for  four  successive  weeks,  immediately 
after  the  filing  of  such  order,  the  cost  of  which  shall  be  a 
county  charge,  and  no  change  in  the  time  of  holding  the  terms 
so  fixed  in  any  county  must  be  made  during  the  year.  A  dis- 
trict judge  may  adjourn  a  term  of  court  in  one  county  to  a 
future  day  certain,  and  in  the  meantime  hold  court  in  another 
county."     (Section  38,  Code  of  Civil  Procedure.) 

So  that,  whatever  the  correct  rule  was  before  the  codes 
were  adopted,  it  is  very  plain  to  us  that  under  the  present 
statutes  there  is  no  term  of  court  in  any  judicial  district  of  the 
state  where  a  single  county  is  a  district  by  itself.  Such  dis- 
trict courts  are  in  recess  when  not  actually  engaged  in  busi- 
ness, and  they  are  in  session  when  in  fact  holding  court  at  the 
county  seat,  and  engaged  in  business.     {In  re  Gannoti,  sxiyra.) 

This  brings  us  directly  to  the  point  urged  by  i)etitioner8, 
that  the  order  of  reversal  of  September  27th  was  unauthorized 
and  void.  The  order  of  the  court  sustaining  the  defendants' 
motion  for  judgment  on  the  pleadings  was  a  judgment  ren- 
dered in  defendants'  favor.  (§  iOOO,  Code  of  Civil  Proced- 
ure.) Mow,  by  section  1720  of  the  Code  of  Civil  Pro- 
cedure, a  judgment  or  order,  except  when  expressly 
made  final  by  the  Code  of  Civil  Procedure,  may 
be  reviewed  as  prescribed  by  the  title  of  the  codes  con- 
cerning appeals  (title  13},  and  not  otherwise.  The  statute 
limits  the  power  of  the  court  to  review  a  judgment, 
except  as  provided  by  the  code.  It  is  a  statutory 
limitation  of  the  court's  jurisdiction.  The  practice  under  the 
common  law,  whereby  a  court  of  record,  having  general  juris- 
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diction,  might  at  any  time  during  the  same  term  correct  any 
error  in  its  judgment,  although  after  the  judgment  has  been 
entered,  is  not  material  to  the  decision  of  this  case,  inasmuch 
as  the  code  provides  a  method  for  review  by  motion  for  new 
trial,  to  be  made  after  notice,  and  within  a  certain  time,  and 
appeal  from  an  order  denying  or  granting  the  same,  or  by  an 
appeal  within  a  limited  time  from  a  final  judgment  entered  in 
an  action.      (§§  1722,  J 723,  Code  of  Civil  Procedure.) 

The  English  courts  proceeded  upon  the  theory  that  during 
the  term  the  record  was  ''in  the  breast  of  the  judges,"  and 
not  until  the  term  was  closed  was  the  record  made  up  and 
completed,  after  which  it  could  not  be  disturbed.  (Works 
on  Jurisdiction,  p.  674;  Territory  v.  Clayton^  8  Mont.  14, 
19  Pac.  293.)  But  where  the  constitution  and  the  codes 
recognize  no  terms  of  court,  and  abolish  them,  it  is  unreason- 
able to  attempt  to  apply  the  rules  of  the  common  law.  They 
are  inapplicable.  (  Wiggin  v.  Superior  Courts  68  Cal.  39 S,  9 
Pac.  646.)  Where,  therefore,  there  is  a  definite  manner  to 
obtain  relief  prescribed  (as  under  the  codes  of  this  state),  and 
where  there  are  no  terms  of  court  (as  is  also  the  fact  in  the 
district  wherein  this  case  arose),  proceedings  to  obtain  relief 
must  be  instituted  according  to  the  methods,  and  within  the 
time  prescribed.     (Works  on  Jurisdiction,  p.  675.) 

Analogous  questions  have  frequently  arisen  in  California; 
a  leading  case  being  Coombs  v.  IJihbtrd,  43  Cal.  462.  The 
defendant  there  recovered  judgment  in  the  district  court.  The 
plaintiff  moved  for  a  new  trial,  which  motion  was  denied.  A 
few  days  after  the  denial  of  such  motion,  the  plaintiff  gave 
notice  of  a  motion  to  vacate  the  order  denying  a  new  trial, 
and  to  grant  an  order  allowing  the  motion  for  a  new  trial  to 
be  reheard.  The  district  court  thereafter  heard  this  motion, 
and  made  an  order  granting  a  new  trial.  On  an  appeal  by  the 
defendant,  it  was  held  by  the  court  that  the  right  to  move  for 
a  new  trial  is  **a  creature  of  the  statute,"  and  but  one  state- 
ment and  one  motion  were  provided  for  by  law. 

Among  other  things,  the  court  said:  *»The  motion  to  va- 
cate the  order  was  equivalent,  in  its  effect  upon  the  parties, 
to  a  renewed  motion  for  a  new  trial.     It  demanded  another 
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hearing  of  a  question  once  determined,  and  resulted  in  the 
granting  of  a  new  trial  which  had  been  once  refused.  If  this 
practice  should  be  allowed,  several  consequences  not  contem- 
plated by  the  statute  would  ensue.  The  limited  time  within 
which  a  motion  for  a  new  trial  may  be  made  would  be  prac- 
tically enlarged,  for  there  can  be  no  good  reason  why  the 
motion  to  set  aside  the  order  should  be  made  within  a  limited 
number  of  days.  The  proceedings  after  judgment  would  be 
interminable,  for  the  last  order  could  be  vacated  upon  motion 
of  the  losing  party,  and  so  ad  infnitnm.  There  must  be 
some  i)oint  where  litigation  in  the  lower  court  terminates,  and 
the  losing  party  is  turned  over  to  the  appellate  court  for 
redress." 

Hayne  on  New  Trials  and  Appeal,  Section  167,  cites  Coombs 
V.  llibhtrd^  s^ipra^  and  states  the  general  rule  under  the  Cali- 
fornia practice  to  be  that,  * 'where  an  appealable  order  has 
been  regularly  made,  the  court  which  made  it  has  no  power, 
upon  a  subsequent  change  of  opinion,  to  set  it  aside,  except 
incases  provided  by  statute. "  There  is,  of  course,  recog- 
nized throughout  the  books  an  exception  to  the  general  rule 
as  stated  by  Hayne,  to  the  effect  that,  if  the  order  made  by 
the  lower  court  has  been  inadvertently  or  improvidently  made, 
it  may  be  vacated;  and  perhaps,  if  it  has  been  prematurely 
entered,  the  court  may  vacate  such  an  order  of  its  own  mo- 
tion. These  qualifications  do  not  affect  the  case  at  bar,  how- 
ever; for  it  is  conceded  that  the  district  court  of  Cascade 
county  did  not  render  judgment  on  the  pleadings  in  favor  of 
defendants  either  through  inadvertence,  or  prematurely,  or 
through  improvidence.  (Hayne  on  New  Trials  and  Appeal, 
§  164;    Carpenter  v.  Superior  Court  (Cal.)  19  Pac.  174.) 

in  conclusion,  it  is  our  opinion  that  the  order  of  the  dis- 
trict court  reversing  the  previous  order  sustaining  the  defend- 
ants' motion  for  judgment  on  the  pleadings  was  beyond  the 
jurisdiction  of  the  court.  As  a  result,  we  conclude  that  the 
court  had  no  power  to  make  it,  and  that  the  petitioners  here 
are  entitled  to  the  writ  prayed  for.     Let  the  writ  issue. 

Writ  granted. 
Pemberton,  C.  J.,  and  Pigott,  J.,  concur. 
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jffuie«  <>/*  Court — Briefs — Mining  Lease — Rights  of  Lessees. 

1 .  RULB8  OF  Court— Br^/«.— An  appeal  will  be  dismissed  when  appellant's  brief  does 
not  contain  a  statement  of  the  case,  a  specification  of  ttie  errors  relied  upon,  and  in- 
structions glYen  or  refused  upon  whicli  error  is  predicated,  as  directed  In  Rule  6. 

2.  Tbe  lessees  of  a  mine,  wbo  also  had  a  bond  for  title  to  the  same,  assigned  flve- 
seyenths  interest  in  the  lease  and  bond  to  *'0."  upon  the  condition  that  lie  should 
carry  out  and  perform  the  coTenants  of  the  lease  and  the  condition  of  the  bond; 
afterwards  the  lessees  assigned  the  remaining  two-seyenths  of  the  lease  and  bond  to 
the  plaintiff,  who  then  assigned  one-third  thereof  to  the  defendants  for  $4,250,  part 
of  which  was  paid  in  cash,  the  remainder  to  be  paid  when  the  defendants  could 
ascertain  that  the  interest  which  they  had  bought  was  free  and  clear  from  all  liens 
and  incumbrances.  '*0"  did  all  the  work  ui>on  the  claim  required  by  the  lease. 
Heldy  in  an  action  to  recover  the  remainder  of  the  purchase  price,  that  "C  had  a 
lien  upon  plaintiff's  interest  in  the  property,  and  that  defendants  could  recoyer  the 
money  which  they  had  advanced  to  plaintiff  as  part  of  the  purchase  price  for  his 
Interest. 

Appeal  from  District  Courts  Carbon  County;  Frank 
Henry  ^  Judge. 

Action  by  William  Beck  against  William  O'Connor  and 
another.  Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  to  recover  the  sum  of  $1,260,  which  plain- 
tiff claims  to  be  due  as  a  balance  of  the  purchase  price  of  an 
interest  in  a  bond  and  lease  sold  by  him  to  the  defendant 
O'Connor  in  and  to  certain  mining  property  mentioned  in  the 
complaint. 

From  the  record  it  appears  that  on  the  24th  day  of  Sep- 
tember, 1891,  George  W.  Stapleton  and  others  leased  to 
Henry  Addoms  and  Mark  Welch  a  mining  claim  in  Silver  Bow 
county,  known  as  the  *'Spur  Lode  Mining  Claim,"  for  the 
term  of  one  year.  By  the  terms  of  said  lease,  the  lessees 
bound  themselves  and  their  assigns  to  take  possession  of  the 
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leased  premises,  and  work  and  mine  the  same  in  an  economic, 
proper,  and  miner-like  manner,  and  especially  to  sink  an  in- 
cline, which  had  already  been  sunk  on  said  premises  200  feet, 
an  additional  depth  of  100  feet,  c  f  the  same  size  as  the  incline 
already  constructed,  and  to  properly  timber  the  same.  It  was 
provided  in  said  lease  that  the  lessees  should  work  the  prop- 
erty continuously  during  the  teim  of  the  lease,  and  that  a 
failure  to  work  it  for  a  period  of  ten  consecutive  days  should 
operate  as  a  forfeiture  of  the  lease.  The  lease  also  provided 
that  a  failure  on  the  part  of  the  lessees  to  comply  with  any  of 
the  terms  or  covenants  contained  theiein  should  work  a  for- 
feiture thereof.  The  lessors,  at  the  time  of  the  execution  of 
the  lease,  executed  to  the  said  Addoms  and  Welch  a  bond  for 
a  title  to  the  leased  property,  upon  the  condition  that  the  said 
Addoms  and  Welch  should  pay  to  them  the  agreed  purchase 
price  within  the  time  specified  in  said  bond.  Thereafter  Ad- 
doms and  Welch  assigned  to  L.  B.  Olds  an  undivided  five- 
sevenths  interest  m  the  lease,  and  in  all  the  estate,  right  and 
title  acquired  thereunder,  upon  the  condition  that  said  Olds 
comply  with  the  covenants  and  terms  of  said  lease,  and  at  the 
same  time  assigned  to  said  Olds  the  undivided  five-sevenths 
interest  in  and  to  the  title  bond  above  mentioned,  together 
with  a  five-sevenths  interest  in  all  rights,  title  and  estate  to  be 
acquired  thereunder,  upon  condition  that  Olds  would  carry 
out  and  perform  the  conditions  of  said  bond.  Olds  immedi- 
ately entered  into  possession  of  the  leased  premises,  and  com- 
menced to  work  and  mine  the  same,  in  accordance  with  the 
terms  of  the  lease.  Addoms  and  Welch  never  did  any  work 
on  the  leased  premises.  In  February,  1892,  Addoms  and 
Welch  conveyed  by  quitclaim  deed  to  the  plaintiff,  William 
Beck,  a  two-sevenths  interest  in  and  to  the  lease  and  bond 
mentioned  above.  Such  interest  was  conveyed  to  Beck  with- 
out the  written  consent  of  said  lessors. 

On  the  16th  day  of  March,  1892,  Beck  entered  into  a  writ- 
ten contract  with  defendant  O'Connor,  by  which  he  sold  to 
O'Connor  a  one- third  of  the  two-sevenths  interest  in  and  to  the 
lease  and  bond  in  question,  for  the  sum  of  $4,250,  $3,000  of 
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which  was  paid,  leaving  the  balance  for  which  this  suit  is 
brought  to  be  paid  as  soon  after  June  15th  following  as  the  said 
O'Connor  could  determine  that  the  interest  he  had  purchased 
of  Beck  in  said  lease  and  bond  was  free  and  clear  of  all  charges, 
incumbrances,  liens  and  assessments,  of  whatever  nature  or 
kind.  Thereafter  O'Connor,  it  is  alleged,  ascertained  that 
there  were  incumbrances,  liens  and  assessments  upon  the  in- 
terest and  title  to  the  lease  and  bond  sold  to  him  by  the  plain- 
tiff, amounting  to  a  sum  largely  in  excess  of  the  amount  sued 
for,  and  notified  the  plaintiff  thereof,  and  demanded  that  he 
remove  said  liens  and  incumbrances,  or  execute  to  him  security 
to  hold  him  harmless  again>t  such  liens  and  assessments,  and 
declined  to  pay  the  sum  sued  for,  unless  the  plaintiff  would 
remove  such  liens  and  assessments  upon  the  interest  purchased 
in  the  lease  and  bond,  or  give  to  him  the  indemnity  demanded. 
The  plaintiff  refused  either  to  discharge  the  liens  and  assess- 
ments against  the  interest  in  the  lease  and  bond  sold  to  the 
defendant  O'Connor,  or  to  indemnify  him  as  demanded. 

Alter  the  commencement  of  this  suit  against  O'Connor, 
O'Connor  answered,  setting  up  substantially  the  facts  as  afore- 
said, and  alleging  that,  in  purchasing  the  interest  in  the  lease 
and  bond  mentioned,  he  acted  solely  as  the  agent  of  defendant 
Cooper,  disclaiming  any  interest  personally  in  the  matter,  and 
asking  that  Cooper  be  made  a  party  to  the  suit.  Thereupon 
the  court  made  Cooper  a  defendant,  who  answered,  setting  up 
substantially  the  same  facts  as  those  contained  in  the  answer 
of  O'Connor,  and  asked  judgment  against  the  plaintiff  for  the 
sum  of  $3,000  and  interest,  which  sum  had  been  paid  to  the 
plaintiff  for  the  interest  in  the  bond  and  lease  sold  to  the  de- 
fendant, on  the  ground  that  the  title  of  the  plaintiff  to  the  in- 
terest in  the  lease  and  bond  conveyed  had  wholly  failed. 

The  cause  was  tried  with  a  jury,  and  a  verdict  rendered  in 
favor  of  defendants  <or  the  sum  of  $3, 000,  upon  which  ver- 
dict judgment  was  duly  entered.  From  the  judgment  and  an 
order  reiusing  a  new  triai,  the  plaintiff  appeals. 

J.  Z.  iSt€Lat8^  for  Appellant. 
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The  testimony  is  uncontradicted  that  the  plaintiff  had  no 
voice  or  no  hand  in  the  management  or  development  of  the 
property  by  Olds;  that  he  stood  as  a  tenant  in  common;  that 
he  was  not  a  partner  of  any  of  the  members  of  the  Cooper 
syndicate,  referred  to  by  hina  in  his  testimony  in  the  manage- 
ment of  the  property,  and  could  not  be  bound  by  authority  of 
law  for  any  share  6t  the  expenditures  made  on  the  common 
property  without  his  consent.  Plaintiff,  as  co-tenant  with 
them  as  owners  of  the  property,  would  not  be  liable  for  any 
share  of  the  expenses  for  any  improvement  or  development  of 
the  property  without  his  consent  and  an  agreement  on  his  part 
to  so  contribute.  A  lien  for  such  labor  could  only  be  en- 
forced against  the  interest  of  the  contracting  party.  (See 
Hico  Reductio-n  and  Mining  Company  v.  MiLsgr^ave  and  others j 
(Colo.;  23  Pac.,  458.  This  case  is  directly  in  point.  Also, 
MeUor  V.  Valentine^  Colo.  3,  255;  Williams  v.  Canal  Com- 
pany, (Colo.)  22  Pac.  Rep.  806.)  The  only  theory  that  the 
defendants  in  this  case  can  adopt  in  order  to  hold  plaintiff 
responsible  for  a  share  of  the  expenditures,  made  upon  the 
property  in  controversy,  in  proportion  to  the  plaintiff's  inter- 
est in  the  same,  is  that  it  is  so  far  as  the  owner  of  the  property 
is  concerned,  a  mining  partnership;  defined  by  the  Civil  Code, 
Section  3350,  as  follows:  *<A  mining  partnership  exists  when 
two  or  more  persons,  who  own  or  acquire  a  mining  claim  for 
the  purpose  of  working  it  and  extracting  the  mineral  there- 
from, actually  engage  in  working  the  same."  The  court  will 
notice  that  being  actually  engaged  in  working  the  mine,  is 
essential,  otherwise  the  owners  of  the  mine  are  simply  tenants 
in  common.  {Dougherty  v.  Creary^  30  Cal.  290;  iSeptemhre 
V.  Putnam,  {id.)  490;  Henderson  v.  Allen,  23  Cal.  519;  see 
Skilhnan  v.  Lachman,  [Jd.^  118,  as  bearing  somewhat  on  the 
definition  of  mining  partnership;  see  81  Cal.  14;  89  Cal.  367.) 
So  far  as  this  proposition  is  concerned,  we  need  not  go  farther 
than  the  decisions  of  this  court.  (See  Anaconda  Copper  Min- 
ing Co.  V.  B.  M.  Co.,  (Mont.)  43,  Pac.  Rep.  924.)  It  will 
be  noticed  in  this  case  that  the  plaintiff  Beck,  nor  his  imme- 
diate assignors  of  the  leases  from  Stapleton  and  others  to 
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them,  did  not  in  any  sense,  render  them  partners,  in  owning 
their  several  interests  in  the  mine  in  controversy,  but  that  the 
assignees  simply  agreed  to  work  the  mine  for  a  compensation 
out  of  the  products  of  the  mine,  or  in  other. words  to  pay  a 
royalty  of  25  per  cent,  upon  the  product  realized  from  the 
mine  is  not  a  lease,  although  denominated  by  that  term.  A 
contract  by  which  a  party  agrees  to  work  a  mine  and  share 
the  expenses  and  bear  his  portion  of  the  expenses  and  receive 
a  share  of  the  product  as  compensation,  does  not  constitute 
him  a  mining  or  general  partner;  nor  is  the  contract  a  lease, 
though  denominated  by  that  term.  [Stevoartv,  Adams,  (Cal. ) 
26  Pac.  Rep.  970;  Uoudepoll  v.  Liberty  Hall  Co.,  (Cal.)  22 
Pac.  Rep.  339,  (80  Cal.,  658.) 

So  that  while  under  Section  3353,  of  the  Civil  Code,  each 
member  of  a  mining  partnership  has  a  lien  on  the  partnership 
[>roperty  for  debts  due  creditors  thereof,  yet  if  the  so-called 
syndicate,  as  testified  by  witness  Cooper,  was  not  a  mining 
partnership,  the  statute  could  not  be  invoked  for  the  enforce- 
ment of  this  so-called  lien  for  assessments.  Conceding,  for 
the  sake  of  argument,  that  the  syndicate  was  a  mining  part- 
nership, as  defined  by  the  Civil  Code,  which  we  deny,  yet, 
deienciant  Cooper,  who,  for  the  purposes  of  defense,  repre- 
sents 0*Connor,  does  not  even  claim  he  was  a  member  of  it; 
does  not  even  claim  that  plaintiff  ever  authorized  the  labor  to 
l>e  done.  So  that  under  the  testimony  of  defendant  Cooper, 
who  represents  defendant  O'Connor,  no  member  of  the  syn- 
dicate, if  it  was  a  mining  partnership,  had  any  special  author- 
ity whatever  to  bind  plaintiff  Beck  for  any  expenses  incurred 
by  the  syndicate  through  Olds,  their  manager,  and  unless  Olds 
and  the  syndicate  were  specially  authorized  by  Beck  to  incur 
these  expenses,  the  plaintiff  would  not  be  liable,  unless  ordi- 
nary partners,  which  is  not  claimed.  (See  §  3358,  Civil  Code, 
Joneft  V.  Clark,  42  Cal.  181;  Skillmanw.  Lachman,  23.  Cal. 
198.)  But  instead  of  the  arrangement  being  a  mining  part- 
nership, they  are  not  even  tenants  in  common  in  the  mine  it- 
self, but  as  above  stated  only  tenants  in  common  of  the  ])ro- 
ducts  of  the  mine,  until  a  division  is  made  according  to  the 
Vol.  XXI--6 
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oontract.  If  this  is  true,  no  lien  could  attach  to  the  mine  it' 
self  under  such  a  contract.  (See  on  this  proposition  the  fol- 
lowing authorities:  Bemal  v.  HoviovSy  17  Cal.  542;  Smith 
V.  Touksberry,  20  Ala.  212;  lander  v.  Rheay  32  Ark.  436; 
Som&r  V.  Joyce^  40  Conn.  592;  Scott  v.  Bamset/,  82  Ind.  380; 
Dhiehart  v.    Wtlsouy  15  Barber,  597.) 

Sydney  Fax  and  Campbell  <h  Starky  for  Respondents. 

If  Olds  and  Beck  had  been  ordinary  owners  of  the  title  to 
the  mining  claim,  and  neither  of  them  were  under  any  obliga- 
tions to  perform  labor  or  make  expenditures.  Beck's  interest 
would  not  then  be  liable,  but  where  the  expenditures  are  com- 
pelled to  be  made  to  preserve  the  property,  the  co-tenant 
making  them  has  an  equitable  lien  on  his  co-tenants'  interest 
therefor.  {Noon  v.  Jennings^  179  Ind.,  336;  Prentice  v. 
Jamnen,  79  N.  Y.  478;  Al^^nder  v.  Ellison.  79  Ky.  148; 
Jtyd'ina  v.  J&rikina^  5  Atl.  139;  Coffin  v.  Ilmth^  6  Met.  76; 
Freeman  on  Co-tenancy,  822;  Eads  v.  Rutherford^  16  N.  E. 
587;   Holbrooke  V.  Harrington^  36  Pac.  365.) 

Pemberton,  C.  J.  We  have  felt  very  much  inclined  to 
dismiss  this  appeal  on  account  of  the  utter  failure  of  counsel 
to  comply  with  the  rules  of  court  in  relation  to  the  prepara- 
tion of  his  brief . 

Subdivision  3  of  Rule  5  is  as  follows:  < ^Contents  of  brief. 
This  brief  shall  contain,  in  the  order  here  stated:  (1)  A  con- 
cise abstract  or  statement  of  the  case,  presenting  succinctly 
the  ([uestions  involved,  and  the  manner  in  which  they  are 
raised,  which  abstract  shall  refer  to  the  page  numbers  in  the 
transcript  in  such  manner  that  pleadings,  evidence,  orders 
and  judgment  may  be  easily  found.  (2)  A  specification  of 
errors  relied  upon,  which  shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged. 
When  the  error  alleged  is  to  the  admission  or  to  the  rejection 
of  evidence  the  specification  shall  quote  the  full  substance  of 
the  evidence  admitted   or  rejected.     When   the  error  alleged 
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is  to  the  charge  of  the  court,  the  specification  shall  set  ontthe 
part  referred  to  totidem  verhisy  whether  it  be  instructions 
given  or  instructions  refused. '^ 

Counsel  has  absolutely  ignored  this  rule.  The  brief  con- 
tains no  proper  statement  of  the  case,  no  specifications  of 
errors,  nor  any  instruction  given  or  refused  of  which  counsel 
complains.  As  a  consequence,  we  have  been  compelled  to  go 
over  and  over,  through  and  through,  time  without  number,  a 
poorly  prepared  bunglesome  transcript,  to  find  the  matters 
complained  of  by  counsel.  Buch  utter  disregard  of  the  rules 
of  court  by  an  appellant  in  this  respect  will  in  the  future  be 
punished  by  a  dismissal  of  the  appeal.  We  must  either  pun- 
ish 3uch  seeming  contempt  for  the  rules  of  CQurt,  or  abolish 
them. 

At  the  trial  of  this  case,  the  court  permitted  the  defendants 
to  prove  the  1»rms  and  conditions  of  the  lease  and  bond  from 
Stapleton  apd  others  to  Addoms  and  Welch,  under  which  the 
plaintiff  claimed  title  to  the  ifiterest  therein  sold  to  defend- 
ants, for  the  purpose  of  showing  that  it  was  absolutely  neces- 
sary, under  such  terms  and  conditions  of  said  lease,  for  Olds 
to  do  the  work  he  performed,  and  make  the  expenditures  he 
did,  to  keep  alive  his  own  and  plaintiff^  s  interest  and  title  un- 
der the  lease  to  the  leased  premises,  and  that,  if  Olds  had  not 
clone  such  work  on  said  premises,  plaintiff's  interest  and  title 
under  and  to  the  lease  and  bond  would  have  wholly  failed.  It 
is  not  claimed  that  plaintiff  ever  did  any  work  or  expended 
any  money  to  preserve  the  title  to  or  under  the  lease ^nd  bond 
which  he  sold  to  defendants,  but  that  Olds  did  preserve  and 
keep  alive  such  title  by  his  work  and  expenditures  on  the 
leased  premises  under  the  lease.  The  court  instructed  the 
jury  that,  under  such  circumstances,  Olds  had  a  claim  against 
plaintiff  for  his  share  of  the  work  and  expenditures,  and  was 
entitled  to  a  lien  against  his  interest  in  the  leased  premises 
acquired  under  and  by  the  assignment  of  the  two-sevenths  in- 
terest of  the  lease  and  bond  by  Addoms  and  Welch.  To  the. 
admission  of  this  evidence  and  the  giving  of  such  instructions, 
the  plaintiff  excepted,  and  assigns  such  action  of  the  court  as 
error. 
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Counsel  contends  that  plaintiff  and  Olds  were  co-tenants  of 
the  leased  premises,  and  that  he  was  not  liable  for  any  ex- 
penditures Olds  might  or  did  make  thereon.  If  plaintiff  and 
Olds  had  been  the  owners  as  co-teaants  of  the  premises  in  con- 
troversy, the  argument  of  counsel  that  one  co-tenant  could  not 
incumber  the  interest  of  another  by  work  or  expenditures 
tnereon  would  have  been  pertinent,  and  perhaps  conclusive. 
But  we  have  a  different  case.  here.  Whatever  interest  Olds 
had  or  the  plaintiff  acquired  was  under  the  lease  from  Staple- 
ton  and  others  to  Addoms  and  Welch.  In  order  to  preserve 
any  interest  under  the  lease,  the  leased  premises  had  to  be . 
worked  continuously  by  the  lessees  or  their  assignees.  Olds 
did  work  the  leased  premises  continuously,  and  made  large 
expenditures  thereon,  to  preserve  the  leasehold  estate;  and 
such  work  and  expenditures  necessarily  inured  to  the  benefit 
of  plaintiff.  Plaintiff  became  a  party  to  the  lease  by  purchase 
from  Addoms  and  Welch,  and  was  bound  by  its  terms.  He 
could  not,  in  equity,  appropriate  the  benefits  resulting  from 
the  work  and  expenditures  of  Olds  on  the  premises  without 
becoming  liable  for  his  share  of  the  work  and  expenditures 
necessary  to  preserve  the  leasehold  estate.  Therefore  Olds 
bad  a  claim  against  plaintiff,  and  was  entitled  to  a  lien  on  his 
interest  therein  for  his  share  of  such  work  and  expenditures. 
( Prentice  v.  Jansaen^  79  N.  Y.  478  ;  Jenkins  v.  Jenkins^ 
(N.  J.  Ch.)  5  Atl.  134;  IMa  v.  Retherford,  16  N.  E. 
587,  and  authorities  cited;  Holbrooke  v.  Harrington  (Cal.)  36 
Pac.  365;  Freeman  on  Co-Tenancy,  322.)  The  amount  charge- 
able to  the  interest  of  plaintiff  in  the  premises  was  far  in  ex- 
cess of  the  amount  sued  for.  Plaintiff,  it  is  conceded,  refused 
to  pay  this  bum  or  dischai^e  the  lien  Olds  was  entitled  to 
against  the  interest  sold  to  defendants,  by  reason  whereof 
plaintiff^ s  title  to  the  premises  and  to  the  interest  in  the  lease 
and  bond  sold  to  the  defendants  wholly  failed.  Under  such 
circumstances,  plaintiff  had  no  right  of  action  against  the  de- 
fendants or  either  of  them,  and  they  were  certainly  entitled 
to  recover  the  money  they  had  paid  for  a  title  that  had  wholly 
failed.     Plaintiff^s  contract  bound  him  to  convey  a  good  title. 
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He  did  not  do  it.  He  refused  to  perform  the  conditionB  and 
terms  of  the  Stapleton  lease  upon  which  the  preservation  and 
completion  of  the  title  he  sold  depended. 

There  are  other  assignments  of  error,  but,  being  of  the 
same  character,  they  are  necessarily  determined  by  the  above, 
treatment  of  the  main  question  involved.  We  think  the  case 
was  fairly  tried  and  determined  upon  its  merits. 

The  judgment  and  order  appealed  from  are  affirmed. 


Hunt  and  Pigott,  JJ.,  concur. 


Affirmed, 


WILLIAM  BECK,  Appellant,  v,  W.  Y.   FRANSHAM  et 
AL.,   Respondents. 

[Submitted  May  3, 1898.    Decided  May  9, 1896.] 
Injunctions  Against  Jvdgraent — Remedy  at  Law. 

1 .  Where  a  Judgment  debtor  appeals  from  the  Judgmeut.  and  his  appeal  Is  dismissed 
because  of  his  neglect  to  haye  the  sureties  on  the  undertaking  on  appeal  Justify 
within  the  time  allowed  by  law,  an  injunction  to  prevent  a  sale  of  property  under  an 
execution  issued  upon  the  Judgment  is  properly  refused. 

3.  One  court  will  not  enjoin  the  enforcement  of  the  execution  issued  upon  a  Judgment 
of  another  court  of  concurrent  Jurisdiction,  unless  the  latter  court  for  lack  of  Juris. 
diction,  cannot  grant  the  relief  desired. 

Appeal  from  District  Courts  Gallatin  County;  F.  K. 
Armstrong^  Jvdge, 

AcTFiON  by  William  Beck  against  W.  Y.  Fransham  and 
others.  From  an  order  dissolving  a  temporary  restraining 
order,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Injunction.  Plaintiff  prayed  the  district  court  of  the  Ninth 
judicial  district  to  enjoin  defendants  from  selling  certain 
property  of  plaintiff  situate  in  Gallatin  county,  pursuant  to 
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the  terms  of  an  execution  issued  in  favor  of  defendants,  and 
against  plaintiff,  by  the  district  court  of  the  Sixth  judicial 
district,  in  and  for  Carbon  county,  in  the  action  of  JBeek  v. 
O^  ConnoTj  reported  ante^  p  109,  63  Pac.  94.  In  his  com- 
plaint, filed  July  1,  1897,  plaintiff  sets  forth  that  in  said 
action  of  Beck  v.  (T  Connor^  his  motion  for  a  new  trial  hav- 
ing been  overruled,. he  perfected  his  appeal  to  the  supreme 
court  by  filing  the  requisite  notice  and  undertaking,  and  also 
filed  a  supe7*S€deas  bond  to  stay  proceedings  in  said  cause  in 
double  the  amount  of  said  judgment,  with  costs,  and  filed  the 
transcript  of  said  cause  with  the  clerk  of  the  supreme  court, 
but  that,  notwithstanding  bis  appeal  to  the  supreme  court, 
the  clerk  of  the  district  court  of  Carbon  county,  in  the  Sixth 
judicial  district,  without  authority  of  law,  did  issue  a  pre- 
tended execution  directed  to  the  sheriff  of  Gallatin  county  in 
the  Ninth  judicial  district,  requiring  him  to  make  the  sum  due 
on  the  said  judgment  out  of  the  property  of  plaintiff  in  Galla- 
tin county,  and  that,  in  pursuance  thereof,  defendant  Fran- 
sham,  as  sheriff,  levied  upon  certain  property  of  plaintiff  in 
Gallatin  county,  and  was  about  to  sell  the  same. 

On  July  1,  1897,  Judge  Armstrong,  presiding  judge  of  the 
Ninth  judicial  district,  issued  a  temporary  restraining  order, 
and  an  order  to  show  cause,  making  the  same  returnable 
August  2d.  On  July  17th  the  matter  was  heard  by  Judge 
Armstrong,  and  defendants'  motion  to  dissolve  the  temporary 
order  was  sustained;  and  further  proceedings  were  stayed  for 
five  days,  to  allow  plaintiff  to  file  a  bond  in  the  sum  of  $800, 
and,  upon  filing  said  bond,  the  injunction  was  to  be  continued 
in  force.  Plaintiff  did  not  give  the  bond  last  referred  to,  and 
appeals  from  the  order  of  the  district  court  dissolving  the 
tenjporary  restraining  order. 

•/  Z.  Stoats^  for  Appellant. 

Sidney  Fox  and  A,  «/.   Campbell,  for  Respondents. 

Hunt,  J.  The  order  of .  the  lower  court  dissolving  the 
temporary  restraining  order  must  be  afiirmed  on  two  grounds: 
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First.  The  appellant  here,  who  was  the  plaintiff  in  the  action 
entitled  ^^Beck  v.  O^ Oonnor^^^  had  a  perfectly  plain,  speedy, 
and  adequate  remedy  at  law  by  appeal  from  the  judgment  and 
order  denying  his  motion  for  a  new  trial  in  that  suit,  and  by 
executing  a  written  undertaking,  with  two  or  more  sureties, 
to  the  effect  that  they  were  bound  in  double  the  amount  named 
in  the  judgment  or  order  appealed  from  and  costs.  (Code  of 
Civil  Procedure,  §  1726.)  But,  as  appears  by  the  records  of 
this  court,  it  was  held  that  appellant  was  guilty  of  laches  in 
hib  appeal  in  that  action  by  failing  to  have  the  sureties  on  the 
appeal  bond  justify  within  twenty  days  after  exceptions  to 
their  sufficiency  had  been  duly  filed  by  the  respondents  here, 
defendants  in  the  action  referred  to.  Appellant  subsequently 
moved  this  court,  by  motion  filed  June  14,  1897,  for  leave  to 
file  a  new  undertaking  on  appeal  in  said  suit,  and  to  permit  a 
justification  of  the  sureties  thereon  before  this  court,  and  to 
stay  proceedings  upon  the  judgment  rendered  in  that  suit  by 
the  district  court  of  the  Sixth  judicial  district  in  and  for  Car- 
bon county,  pending  the  determination  of  the  appeal  by  this 
court.  Counsel  for  appellant  and  respondents  in  that  action 
tiled  briefs  upon  that  motion,  and  thereafter,  on  July  10, 
1S97,  we  denied  the  plaintiff's  motion  to  file  a  new  undertak- 
ing. This  order  was,  in  effect,  a  refusal  to  permit  execution 
to  be  stayed.  Such  being  the  condition  of  the  ease,  plaintiff's 
omission  to  comply  with  the  law  in  respect  to  his  undertaking 
in  the  suit  of  Beck  v.  O*  Cminor  cannot  be  cured  by  the  aid  of 
a  court  of  equity  in  enjoining  the  levy  of  execution  issued  in 
that  case. 

High  on  Injunctions  (Section  173),  in  discussing  the  general 
doctrine  denying  relief  by  injunction  against  the  enforcement 
of  a  judgment,  says:  <<And  upon  this  point  the  rule  is  well 
established  that  courts  of  equity  will  not  lend  their  aid,  by 
injunction,  against  the  enforcement  of  judgments  when  a  sut- 
ficient  remedy  exists  by  appeal  or  writ  of  certicrari  to  revise 
the  proceedings  at  law.  A  plain,  adequate  and  specific  remedy 
existing  by  appeal,  he  who  is  dissatisfied  with  a  judgment 
must  pursue  that  remedy,  and  will  be  denied  relief  by  injunc- 
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tion  when  no  sufficient  reason  is  shown  why  the  remedy  at  law 
is  not  pursued.'^ 

Second.  It  is  well  established  that  one  court  is  without 
power  to  interfere  with  the  judgments  or  injunction  orders  of 
another  court  of  concurrent  jurisdiction,  unless  it  may  be  the 
court  in  which  the  suit  is  pending  cannot,  for  lack  of  juris- 
diction, grant  the  relief  desired.  The  following  authorities 
are  in  point:  Crowley  v.  Davts^  37  Cal.  268;  Anthony  v. 
Dunlap,  8  Cal.  26;  Scott  v.  Runner  (Ind.)  44  N.  E.  756; 
Works  on  Jurisdiction,  p.  69;  Beach  on  Injunctions,  §  648. 

The  appellant  having  presented  no  case  for  injunction,  the 
lower  court  correctly  dissolved  the  temporary  order. 

Affirmed, 
Pemberton,  C.  J.,  and  Pioott,  J.,  concur. 


JOHN    MURRAY,  Appellant,  v.    S.    T.    HAUSER    (im- 
pleaded WITH  others),  Respondents. 

[  Submitted  May  8, 1896.    Decided  May  9, 1896.  ] 

Service  of  Statement — Presumption  of  Regularity — Jurisdic- 
tion— Findings  by  Court^  After  Disagreement  of  Jury — 
Preparation  of  Statement, 

! .  Hfr VICE  OF  Statrm KNT— Fre«ump(ion  of  KecmlaHty.— Wben  the  Judge,  or  Court, 
has  allowed  and  settled  a  statement  on  motion  for  a  new  trial,  unless  the  oontrary 
appears  In  the  record,  the  presumption  is  that  service  of  the  proposed  statement  was 
made,  and  that  all  requirements  of  the  law  for  settlement  of  the  same  were  had. 

2.  In  an  action  at  Uw  to  recover  damages  for  the  breach  of  a  contract,  after  the  case 
has  been  submitted  to  the  Jury  which  failed  to  agree  upon  a  verdict,  the  Court  can- 
not make  findings  of  fact  and  conclu8lon«  of  law  and  base  a  Judment  thereon;  but 
should  direct  that  the  case  be  tried  again,  in  accordance  with  the  provisions  of  Sec- 
tion 2G9  of  the  Code  of  Civil  Procedure. 

M.  B.--The  Court  criticizes  the  form  of  and  matter  contained  In  the  statement  on  motion 
for  new  trial. 

Appeal  from  District    Courts  Lewis  and   Clarke  County; 
H.  N.  Blakej  Judge, 
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Action  by  John  Murray  agai&st  8.  T.  Hanser,  impleaded 
with  Howard  Oviatt  and  F.  D.  Spratt.  From  a  judgment  for 
defendant  Hanser,  plaintiff  appeals.     Reversed. 

•Shtbef*  ik  Rasch  and  E.  II.  (woodman^  for  Appellant. 

Our  contention  is  that  the  court  erred  in  refusing  to  submit 
to  the  jury  a  general  verdict,  as  asked  for  by  plaintiff.  This 
is  an  action  for  the  recovery  of  money.  The  law  in  force  at 
the  time  of  the  trial  of  this  case  was  as  follows:  ^^In  an  ac- 
tion for  the  recovery  of  money  only,  or  specific  property,  the 
jury,  in  their  discretion,  may  render  a  general  or  special  ver- 
dict." (§  276,  Code  of  Civil  Procedure.  Ist  Division,  Com- 
piled Statutes  of  Montana,  1887.)  The  court,  of  its  .owft 
motion,  however,  and  against  the  objections  of  plaintiff,  sub- 
mitted to  the  jury  three  special  findings,  and  directed  the  jury 
to  find  thereon,  thereby  depriving  the  jury  of  their  discre- 
tionary right  to  find  a  general  verdict.  The  Colorado  Su- 
preme Court,  construing  a  ^^ection  of  the  Colorado  Code, 
identical  with  section  276,  s^ipra^  say:  <*In  section  181,  Civil 
Code,  it  is  provided :  'In  an  action  for  the  recovery  of  money 
only,  or  specific  property,  the  jury,  ill  their  discretion,  may 
render  a  general  or  special  verdict.  *  *  *  The  court  had 
no  power  to  order  special  findings.'  "  (Meyers  v.  Harty  33 
Pac.  Rep.  p.  649;  citing  Thompson  v.  Gregor^  11  Colo.  634, 
19  Pac.  461;  see  also  American  Co.  v.  Bradford^  27  Cal. 
361;  Schvltzy.  Vrtmer,  59  la.  182;  Ileffmr  w.  Bro^cnell,  78 
la.  648.)  .  The  court  erred  in  determining,  without  the  con- 
sent, and  against  the  objections  of  plaintiff,  the  issues  of  fact 
involved  in  said  cause,  in  favor  of  defendant,  without  having 
the  same  tried  and  determined  by  a  jury,  thereby  depriving 
plaintiff  of  his  right  to  a  trial  by  jury. 

This  is  an  action  upon  a  contract,  and  the  terms  of  the 
statute  in  force  at  the  time  of  the  trial  of  this  cause  are  im- 
perative, to- wit:  "In  actions  *  *  *  for  money  claimed 
as  due  upon  contract,  or  as  damages  for  breach  of  contract, 
*  *  *  an  issue  of  fact  must  be  tried  by  a  jury,  unless  a 
jury  trial  is  waived."     (§  250,  Code  of  Civil  Procedure,  1st 


122  Murray  v.  Hauser.  [Mar.  T/98 

Division  Compiled  Statutes  of  Montana,  1887;  3  Greenleaf  on 
Evidence,  §§  261-266,  339;  Hayne  on  New  Trial  and  Appeal, 
§  234.)  The  jury,  having  disagreed,  plaintiff  was  entitled  to 
a  new  trial,  immediately  then,  or  at  a  iuture  time.  (§  268, 
(/ode  of  Civil  Procedure,  Ist  Division  Compiled  Statutes* of 
Montana,  1887.)  The  issue  raised  was  this:  In  the  execu- 
tion of  the. contract  of  guaranty,  did  the  defendant  Hauser  act 
as  the  representative  of  the  Murray  Placer  Mining  Company, 
or  in  his  personal  and  individual  capacity  if  The  existence  or 
non-existence  of  that  relationship  was  a  question  of  fact  for 
the  jury.  (1  Thompson  on  Trials,  §  1368;  Proffat  on  Trials, 
g  274;  Montgomery  v.  Sayre,  91  Cal.  206;  Am.  and  Eng.  Enc. 
of  Law,  Vol.  I,  2d  Ed.  p.  967.  and  note  4.)  And  when,  in 
an  action  of  this  kind,  without  a  waiver  of  trial  by  jury,  by 
consent  of  the  parties,  the  court  substitutes  itself  for  the  jury, 
and,  passing  upon  the  effect  of  the  evidence,  finds  the  facts 
involved  in  the  issues,  and  renders  judgment  thereon,  the  same 
is  reversible  error.  {Baylis  v.  Travelers'  Ins.  Co,,  113  U.  S. 
316;  Johnson  v.  Goodthiie,  1  Wash.  Ter.  484  ;  Montgomery 
v.  Sayre,  91  (3al.  on  pp.  210-211.)  There  are  a  large  num- 
ber of  additional  assignments  of  errors  mentioned  in  the 
transcript,  but  we  deem  a  discussion  of  them  unnecessary  for 
a  reversal  of  this  case.  From  the  points  herein  enumerated, 
it  clearly  appears  that  there  was  manifest  error  committed  by 
the  court  on  the  trial  of  this  case,  and  for  that  reason  the  case 
should  be  reversed  and  remanded  for  a  new  trial. 

Toole  it   Wallace^  for  Respondent. 

The  utter  failure  to  serve  the  statement  was  fatal,  unless 
waived,  and  it  was  not  waived  in  this  case.  (  Walsh  v.  Muel- 
ler, 35  Pac.  (Mont.)  226.)  Independent  of  the  non-service, 
the  unexplained  delay  of  over  sixty  days  in  presenting  the 
statement  was  fatal.  (  Woodward  v.  Waster,  50  Pac.  Rep. 
(Mont.)  791,  792,  right  foot,  793,  left  top.)  Independent  of 
the  above  suggestion,  all  the  alleged  errors,  if  errors  there 
were,  would  be  harmless  and  utterly  without  injury,  because 
of  the  controlling   principle  of  law  that  the  question  of  the 
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ooDstruction  and  meaning. of  the  written  contract  of  guaranty, 
made  the  basis  of  recovery  in  the  action,  quoted  on  page  3, 
appellant's  brief,  was  purely  a  question  of  law  for  the  court, 
and  the  case  never  should  have  been  submitted  to  a  jury  in 
the  first  instance.  {Merriam  v.  United  States,  107  U.  S.  437; 
Goddard  v.  Fosier,.!^  Wallace,  123,  (21  Co-Op.  Ed.,  596, 
left  foot);  a  a  Co.  v.  Fogg,  53  Fed.  72,  75;  1  Beach  on 
Modern  Law  of  Contracts,  §§  743,  744,  pp.  902,  903;  §>§ 
3137,  3134,  3132,  Code  of  Civil  Procedure;  §§  632,  630,  628, 
Code  of  Civil  Procedure,  Compiled  Statutes,  1887;  Toomey  v. 
Atoye,  32  S.  W.  254,  256.)  The  only  exception  to  this  rule 
18  in  the  case  of  trade  or  art  terms.  (17  Wallace,  supra;  Penn 
V.  romeroyy  21  D.  C.  243.)  And  no  question  as  to  the  ex- 
ception is  presented  by  this  case. 

PiGO'rr,  J.  John  Murray  brought  this  action  against  How- 
ard Oviatt,  F.  D.  Spratt  and  S.  T.  Hauser,  to  recover  $16, 083, 
besides  interest,  as  damages  for  breaches  of  certain  contracts 
entered  into  on  December  19,  1891.  Defendant  Hauser  alone 
appeared.  He  is  sued  as  the  guarantor  of  performance  by 
Oviatt  of  the  terms  of  the  contract  between  Murray  and  Ovi- 
att with  respect  to  the  Murray  Placer  Mining  Company,  a 
corporation,  its  property,  and  shares  of  its  capital  stock. 

The  contract  of  guaranty  is  as  follows:  <<The  said  Samuel 
T.  Hauser,  for  and  in  the  interest  of  the  Murray  Mining  Com- 
pany, hereby  guarantees  the  complete  fulfillment  of  the  above 
memorandum  of  agreement  on  the  part  of  the  said  Howard 
Oviatt,  to  purchase  said  shares  above  mentioned  of  said  John 
Murray  at  the  price  thereupon  agreed  and  stipulated  to  be 
paid,  and  the  full  compliance  of  said  Oviatt  with  the  terms  of 
this  memorandum  of  agreement  in  every  particular.  Witness 
my  hand  and  seal  this  19th  day  of  December,  A.  D.  1891. 
S.  T.  Hauser.     [Seal.]" 

In  the  opinion  of  the  trial  court,  issues  of  fact  were  made 
by  the  pleadings,  by  which,  among  other  things,  plaintiff  al- 
leged that  the  guaranty  was  understood  and  intended  as  a  con- 
tract binding  upon  Hauser  personally,  and  that  Hauser  was 
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not  aulhorized  to  execute  a  guaranty  in  behalf  of  the  Murray 
Placer  Mining  Company,,  and  that  the  Murray  Mining  Com- 
pany mentioned  in  the  guaranty  was  not  the  Murray  Placer 
Mining  Company  named  in  the  contract  between  Murray  and 
rJviatt,  while  defendant  Hauser  pleaded,  among  other  things, 
that  the  guaranty  was  executed  by  him  vl»  agent  for  the  Mur- 
ray Placer  Mining  Company,  and  that  it  was  expressly  under- 
stood and  agreed  Ijetween  plaintiff  and  defendant  that  the 
guaranty  was  made  for  and  on  behalf  of  the  company,  and 
that  it  was  not  in  any  way  to  bind  Hauser  personally  or  indi- 
vidually. A  jury  were  sworn  to  try  the  case.  £ach  party 
introduced  evidence,  which  the  court  submitted  to  the  jury, 
with  instructions  to  find  upon  certain  special  issues;  refusing 
to  direct  the  jury  to  return  a  general  or  special  verdict.  The 
jury  disagreed  and  were  discharged,  and  thereupon,  on  motion 
of  defendant,  and  over  the  objection  and  exception  of  plaintiff, 
the  court  made  the  following  findings  and  conclusions: 

<  'The  court — as  its  findings  of  fact  in  the  above  action — 
from  the  evidence  introduced  in  the  case,  determines:  (1) 
That  the  words  'Murray  Mining  Company,'  used  in  the  guar- 
anty sued  on,  attached  to  Exhibit  B  in  the  complaint,  were 
intended  by  the  parties  to  mean  the  'Murray  Placer  Mining 
Company, '  the  corporation  of  that  name  referred  to  in  the 
complaint,  answer  and  replication. 

"(2)  That,  in  executing  the  above  guaranty  for  and  in  the 
interest  of  the  Murray  Placer  Mining  Company,  the  defendant 
S.  T.  Hauser  executed  the  same,  not  as  his  personal  act,  but 
as  the  act  of  the  Murray  Placer  Mining  Company,  and  that 
the  guaranty  was  intended  by  the  parties  at  the  time,  and 
executed,  as  the  guaranty  of  the  Murray  Placer  Mining  Com- 
pany, through  its  representative,  Hauser.  • 

''(o)  That  this  condition  was  fully  understood  and  known 
bv  the  plaintiff,  John  Murray,  and  that,  in  and  about  the 
whole  transaction  in  connection  with  which  the  guaranty  was 
executed,  it  was  known  and  understood  that  the  defendant 
Hauser  acted  in  a  representative  capacity  for  the  company 
aforesaid,  and  not  personally. 
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^<Ancl,  as  couclusions  of  law  on .  the  foregoing,  the  court 
finds  that  the  contract  sued  on  created  no  obligation  to  the 
plaintiff  on  the  part  of  the  defendant  Hauser  personally,  and 
that  no  judgment  against  Hauser  personally  could  be  rendered 
thereon,  and  that,  therefore,  judgment  in  this  action  should 
be  ordered  for  the  said  defendant  Hauser/' 

Judgment  was  entered  for  defendant  Hauser,  and  a  new 
trial  refused.     Plaintiff  appeals. 

1.  Defendant  insists  that  the  statement  on  motion  for  a 
new  trial  must  be  disregarded,  for  the  reason  that  it  was  never 
served,  and  service  was  not  waived.  The. record  does  not  ex- 
pressly disclose  service,  or  a  waiver  thereof;  but  the  judge 
below  has  settled  the  statement,  and  certified  that  it  is  correct. 
Subdivision  3,  Section  1173,  Code  of  Civil  Procedure,  requirea 
the  party  moving  for  a  new  trial  to  serve  a  draft  of  the  pro- 
posed statement  upon  the  adverse  party,  as  a  prerequisite  to 
its  settlement.  Settlement  without  such  service,  or  a  waiver 
thereof,  would  have  been,  at  the  least,  an  irregularity.  In  the 
absence  of  evidence  to  the  contrary,  the  presumption  of  regu- 
larity and  due  performance  attends  ofilcial  acts.  When,  there- 
fore, the  judge  or  court  has  allowed  and  settled  a  statement 
on  motion  for  a  new  trial,  the  presumption  arises  that  service 
was  made,  and  that  all  steps  prescribed  for  settlement  were 
taken.     {Young   v.    Hosenhaunhy    39  Cal.    646;    Sullivan  v. 

Wallace^  73  Cal.  307,  14  Pac.  789.)  Of  course,  this  pre- 
sumption is  inconclusive,  and  may  be  rebutted  by  proof  in  the 
record  to  the  contrary.  No  such  proof  appearing  in  this  case, 
the  presumption  prevails  that  the  statement  was  served  in 
proper  time,  and   was  settled  upon  due  notice.     Nothing  in 

Walsh  V.  Mueller,  14  Mont.  76,  35  Pac.  226,  or  in  Woodward 
V.  Webster,  20  Mont  279,  60  Pac.  791,  supports  the  conten- 
tion of  defendant. 

2.  This  is  an  action  for  money  claimed  as  damages  for 
breach  of  a  contract.  Prior  to  the  introduction  of  the  so- 
called  reformed  procedure,  it  would  have  been  called  an  action 
at  law,  as  distinguished  from  a  suit  in  equity;    and  for  con- 

.  venience  it  may  be  now  so  designated,  since  it  is  based  upon  a 


12e  Murray  t>.  Hauseb.  [Mar.  T.' 98 

legal  wrong,  and  seeks  the  remedy  of  a  money  judgment  only. 
At  the  common  law,  as  well  as  under  the  provisions  of  Section 
250  of  the  Cade  of  Civil  Procedure  (Comp.  St.  1887),  then  in 
force,  the  parties  were  entitled  to  trial  by  jury  of  the  issues 
of  fact  in  such  an  action.  If  the  evidence  conflicts,  the  jury, 
and  not  the  court,  may  weigh  and  decide.  If,  upon  trial, 
there  should  h^  no  suhatantiai  conflict  in  the  evidence,  and  the 
inferences  to  be  drawn  from  it  were  such  that  reasonable  men 
could  come  to  but  pne  conclusion  thereon,  the  case  is  stripped 
of  cfuestions  of  fact|  and  a  mere  question  of  law  remains  for 
the  decision  of  the  court  {Helena  National  Bank  v.  Rocky 
Motintain  Tel.  Co.,  20  Mont.  379,  51  Pac.  829.);  and  in  that 
event,  If  defendant  were  entitled  to  prevail,  under  our  prac- 
tice the  court  might,  upon  trial,  instruct  the  jury  to  find  a 
verdict  for  defendant,  which  would  he  equivalent  to  nonsuit- 
ing plaintiff,  {McKa^  v.  Montana  Union  By*  Co,^  13  Mont. 
15,  31  Pac.  999),  or  might  dismiss  the  cpmplaint  by  ordering 
a  direct  nonsuit;  or  it  might,  perhaps,  withdraw  the  case  from 
the  jury,  and  itself  decide  the  question  of  law,  without  resort- 
ing to  nonsuit,  or  the  formality  of  a  verdict  by  the  jury  {Em- 
ertfon  v.  Eldorado  Ditch  Co,,  18  Mont  247,  44  Pac.  969); 
or,  lastly,  it  might  submit  the  case  to  the  jury,  with  instruc- 
tions to  find  for  defendant  if  they  believed  the  evidence  ad- 
duced. No  other  method,  however,  of  disposing  of  such  a 
case,  is  sanctioned  by  estiiblished  practice.  The  court  did  not 
adopt  any  of  these  methods.  The  case  was  first  submitted  to 
the  jury  to  find  upon  three  special  issues  only,  although  Sec- 
tion 275  of  the  Code  of  Civil  Procedure  (Comp.  St.  1887) 
expressly  authorized  them  to  render  either  a  general  or  a 
special  verdict,  in  addition  to  finding  upon  the  special  issues 
submitted  by  the  court.  The  disagreement  of  the  jury,  and 
their  discharge,  resulted  in  a  mistrial.  There  was  no  trial  by 
jury.  That  which  would  have  been  a  trial,  had  the  jury  ren- 
dered a  verdict,  became  a  nullity.  The  parties  were  therefore 
restored  to  the  same  position  they  occupied  before  the  trial 
was  essayed,  and  the  case  thus  resumed  its  former  status. 
What  had  been  received  in  evidence  upon  a  proceeding  that- 
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had  terminated,  and  had  resulted  in  nothing,  could  no  longer 
be  considered  as  evidence.  Immediately  upon  the  discharge 
of  the  jury,  the  evidence  adduced  ceased  to  be  before  the 
court;  nor  was  it  in  the  breast  of  the  judge.  It  was,  for  the 
purpose  of  such  trial,  functus  officio.  Section  269  of  the  (>>de 
of  Civil  Procedure  (Comp.  St.  1887),  which  provides  that^ 
where  a  jury  are  discharged  after  the  cause  is  submitted  to 
them,  the  action  may  be  again  tried,  immediately  or  at  a  fu- 
ture time,  as  the  coart  shall  direct,  indicates  with  precision 
the  general  rule  to  be  followed  in  such  case;  and  we  think  that 
course  should  be  pursued  in  all  actions  at  law,  falling  within 
the  provisions  of  said  section  250,  in  which  «  mistrial  occurs. 
(See  Montgomery  v.  Sayre,  91  Cal.  206,  27  Pac.  648.)  If  the 
evidence  were  reduced  to  the  form  of  an  agreed  statement  of 
facts,  it  would  be,  in  effect,  a  special  verdict,  and,  as  such, 
pMirt  of  the  judgment  roll,  {Hartman  v.  Smithy  7  Mont.  19, 
14  Pac.  648),  and,  of  course,  the  intervention  of  a  jury 
would  be  useless,  since  a  question  of  law,  only,  would  theie- 
by  be  presented  for  determination;  and  where  the  evidence 
aciduced  on  the  trial  is  without  contradiction,  and  necessarily 
establishes  the  facts  in  favor  of  one  party,  it  is,  for  the  pur- 
pose of  that  trial,  tantamount  to  an  agreed  statement  of  facts; 
and  this  court  has  so  held  in  Emerson  v.  Eldorado  Ditch  Co, , 
supra.  But  such  uncontradicted  evidence  has  the  effect  of  an 
agreed  statement  only  for  the  purposes  of  the  trial  at  which 
it  is  received,  and  cannot  be  so  treated  in  a  subsequent  trial. 
Its  effect  as  a  special  verdict  or  finding  must  be  limited  to  the 
trial  at  which  the  evidence  is  adduced,  and  may  not  be  used 
thereafter  to  prevent  either  party  from  availing  himself  of 
other  evidence;  and  this  is  true  when  the  evidence  is  uncon- 
tradicted, as  well  as  when  there  is  a  dispute  as  to  the  facts, 
unless  the  right  to  trial  by  jury  be  waived,  and  the  cause  sub- 
mitted to  the  court  upon  the  evidence  received  upon  the  mis- 
trial. The  court  may  not  substitute  itself  in  place  of  a  jury, 
and  pass  upon  the  effect  of  evidence  which,  because  of  a  mis- 
trial, is  no  longer  before  it.  If,  immediately  alter  a  mistrial, 
the  court  may,  without  consent  of  parties,  try  and  determine 
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the  cause  upoD  the  evidence  produced  upon  the  mistrial,  no 
reason  is  apparent  why  the  court  could  not  properly  exercise 
its  supposed  authority  in  that  behalf  at  any  time,  however 
long,  thereafter.  Through  the  lapse  of  years,  or  until  the 
court  decided  the  case,  the  evidence  would  remain  in  the  breast 
of  the  judge.  We  do  not  think  this  theory  is  in  harmony 
with  the  right  of  trial  by  jury. 

In  the  case  of  Baylis  v.  Travellers  Insurance  Co.^  113  U.  S. 
31«,  5  Sup.  Ct.  494,  the  court  said:  **If,  after  the  plaintiff's 
case  had  been  closed,  the  court  had  directed  a  verdict  for  the 
defendant  on  the  ground  that  the  evidence,  with  all  inferences 
that  the  jury  could  justifiably  draw  from  it,  was  insufficient 
to  supiiort  a  verdict  for  the  plaintiff,  so  that  such  a  verdict, 
if  returned,  must  be  set  aside,  it  would  have  followed  a  prac- 
tice sanctioned  by  repeated  decisions  of  this  court — and  in 
that  event  the  plaintiff  having  duly  excepted  to  the  ruling  in 
a  bill  of  exceptions  setting  out  all  the  evidence  upon  a  writ 
of  error,  would  have  been  entitled  to  the  judgment  of  this 
court  whether,  as  a  matter  of  law,  the  ruling  against  him  was 
erroneous.  Or  if,  in  the  present  case,  a  verdict  having  lieen 
taken  for  the  plaintiff  by  direction  of  the  court,  subject  to  its 
opinion  whether  the  evidence  was  sufficient  to  sustain  it,  the 
court  had  subsequently  granted  a  motion  on  behalf  of  the  de- 
fendant for  a  new  trial,  and  set  aside  the  verdict,  on  the 
ground  of  the  insufficiency  of  the  evidence,  it  would  have  fol- 
lowed a  common  practice,  in  respect  to  which  error  could  not 
have  been  alleged;  or  it  might,  with  propriety,  have  reserved 
the  question  what  judgment  should  be  rendered,  and  in  favor 
of  what  party,  upon  an  agreed  statement  of  facts,  and  after- 
wards rendered  judgment  upon  its  conclusions  of  law.  But 
without  a  waiver  of  the  right  of  trial  by  jury,  by  consent  of 
parties,  the  court  errs  if  it  substitutes  itself  for  the  jury,  and, 
passing  upon  the  effect  of  the  evidence,  finds  the  facts  involved 
in  the  issue,  and  renders  judgment  thereon.  This  is  what 
was  done  in  the  present  case.  It  may  be  that  the  conclusions 
of  iact  reached  and  stated  by  the  court  are  correct,  and,  when 
properly  ascertained,  that  they  require  such  a  judgment  as 
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wae  rendered.  That  is  a  question  not  before  us.  The  plaint- 
iff in  error  complains  that  he  was  entitled  to  have  the  evidence 
submitted  to  the  jury,  anc^  to  the  benefit  of  such  conclusions 
of  fact  as  it  might  justifiably  have  drawn — a  right  he  de- 
manded, and  did  not  waive — and  that  he  had  been  deprived  of 
it  by  the  act  of  the  court  in  entering  a  judgment  against  him 
on  its  own  view  of  the  evidence,  without  the  intervention  of  a 
jury.  In  this  particular  we  think  error  has  been  well  as- 
signed. The  right  of  trial  by  jury  in  the  courts  of  the  United 
States  is  expressly  secured  by  the  Seventh  Article  of  Amend- 
ment to  the  Constitution,  and  Congress  has,  by  statute,  pro- 
vided for  the  trial  of  issues  of  fact  in  civil  cases  by  the  court 
without  the  intervention  of  a  jury  only  when  the  parties  waive 
their  right  to  a  jury  by  stipulation  in  writing.  *  *  *  This 
constitutional-  right  this  court  has  always  guarded  with 
jealousy." 

As  has  already  been  indicated,  the  practice  in  this  state 
touching  the  methods  by  which  the  court  may,  upon  trial,  dis- 
]X)se  of  an  action  at  law,  is  somewhat  more  liberal  than  the 
practice  prevailing  in  the  fed^al  courts.  We  are,  however, 
of  the  opinion  that  in  this  state  the  court  must  act  while  the 
evidence  in  an  action  at  law  is  before  it,  and  is  without  right 
to  decide  the  case  upon  the  evidence  after  the  disagreement 
and  discharge  of  the  jury. 

It  is  neither  necessary  nor  proper  to  consider  the  other  as- 
signments of  error.  The  court  below  was  without  right  to 
decide  the  case  as  if  the  evidence  were  before  it.  No  trial, 
such  as  is  contemplated  by  the  statute,  was  had.  Plaintiif  is 
entitled  to  a  trial  upon  whatever  issues  of  law  or  fact  are  pre- 
sented. Our  investigation  has  been  confined  to  the  mode  of 
procedure  adopted  by  the  trial  court  in  this  case.  All  other 
questions  are  reserved. 

The  transcript  filed  in  this  court  is  not  one  which  should  be 
followed  as  a  model.  Some  exhibits  are  incorporated  more 
than  once,  and  much  unnecessary  matter  has  been  included; 
for  example,  all  instructions  prayed  by  the  plaintiff,  and  the 
charge  of  the  court  to  the  jury.     We  note,  also,  that  a  copy 
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of  the  undertaking  on  appeal  is  inserted,  although  it  is  not  one 
of  the  papers  required  to  be  furnished.  (Code  of  Civil  Pro- 
cedure 1895,  §§  1736-1739.)  Such  unnecessary  matter  im- 
poses useless  expense,  sheds  no  light  upon  any  question  pre- 
sented by  the  appeal,  and  tends  to  impede  the  court  in  its 
investigation  of  the  case.  The  judgment  and  order  appealed 
from  are  reversed,  and  the  cause  is  remanded,  with  direction 
io  the  district  court  to  grant  a  new  trial. 

Reversed  and  remanded. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


TOWN  OF  WHITE  SULPHUR   SPRINGS,    Respondent, 

V.  ALLEN  PIERCE,  County  Treasurer, 

Etc.,  Appellant. 

[Submitted  May  r>,  1898.    Decided  May  16. 1888.] 

Municipal  Corporations — Taxation — Duties  of  County  Treas- 
urer^ as  Collector — Right  of  Defendant  to  Object  to  Judg- 
ment ^  because  it  is  too  small. 

1.  Municipal  Corporations— Taxaei(m.—UDder  Sections  4860  and  4873  of  the  Politi- 
cal Code,  a  city  or  town  council  has  power  to  levy  taxes ;  and  such  taxes,  when  leyied 
for  street  purposes,  are  not  subject  to  the  laws  of  1887  proyldlng  that  the  taxpayers 
may  worlc  out  street  taxes  if  they  so  elect. 

2.  Samb— Dutfea  o/  Cwmiy  rrea«ur«r.— The  county  treasurer  is  authorized  to  collect 
the  taxes  of  all  towns  and  of  all  cities  not  of  the  first  class,  nnless  such  cities  or 
towns  provide  otherwise  by  ordinance.    (S  4870  Political  Code.) 

8.  Sam B.— When  the  county  treasurer  has  collected  the  taxes  of  a  town  and  refuses  to 
pay  the  amount  collected  to  the  town  treasurer,  as  provided  in  Section  4864,  the  town 
may  recover  the  amount  so  withheld. 

4.  The  defendant  cannot  complain  of  a  Judgment  because  it  is  not  for  the  fall  amount 
to  which  plamtiff  is  entitled. 

Appeal  from  District  Courts  Meagher  Covnty\  F.  K.  Arm- 
strong, Judge. 

Action  by  the  town  of  White  Sulphur  Springs  against 
Allen  Pierce)  county  treasurer.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 
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StatemeDt  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  is  brought  by  the  plaintiff  town  to  recover  the 
sum  of  $1,222.23,  the  amount  of  street  taxes  levied  by  the 
plaintiff  upon  the  property  within  the  town  for  the  year  1896, 
which  sum  was  collected  by  the  defendant,  who  is  county 
treasurer  of  Meagher  county,  in  which  plaintiff  town  is  situ- 
ated, and  who  refuses  to  pay  the  same  to  plaintiff,  claiming 
that  said  sum  is  a  part  of  the  county  taxes  of  said  county  of 
Meagher.  The  case  was  tried  before  the  district  court  upon 
an  agreed  statement  of  facts. 

From  this  statement  it  appears  that  the  aldermen  of  the 
plaintiff  town,  on  the  16th  day  of  August,  1895,  adopted  the 
following  resolution:  '*Be  it  resolved  by  the  board  of  alder- 
men of  the  town  of  White  Sulphur  Springs,  Montana,  that  an 
€id  valorem  tax  of  two  (2)  mills  on  the  dollar  be,  aiid  is  here- 
by, levied  on  all  the  taxable  property  within  the  town  of 
White  Sulphur  Springs,  Montana,  upon  the  assessed  valua- 
tion as  returned  by  the  assessor  of  Meagher  county  for  the 
year  1895,  in  accordance  with  the  provisions  of  Ordinance 
No.  15.  Said  tax  is  for  street  and  alley  purposes,  and  to  be 
collected  by  the  treasurer  of  Meagher  county  in  accordance 
with  the  laws  of  Montana." 

The  tax  so  levied  by  the  plaintiff  town  for  street  purposes 
amounted  to  the  sum  sued  for,  and  it  is  conceded  that  the  de- 
fendant, as  county  treasurer,  collected  the  same,  and  that  he 
refuses  to  pay  it  over  to  the  plaintiff  after  demand,  for  the 
reason  that  he  claims  said  money  belongs  to  Meagher  county. 

The  district  court  rendered  judgment  in  favor  of  plaintiff 
for  the  sum  in  controversy,  less  30  per  cent. ,  which  the  dis- 
trict court  considered  as  belonging  to  the  county.  From  this 
judgment  the  defendant  appeals. 

Smith  c&  GoTTfdy  and  CI  B,  Nolauy  for  Appellant. 

JP&wdl  Block  and   C.  A.  Spaulding^  for  respondent. 

Pemberton,  C.  J.  Counsel  for  appellant  contends  that  the 
town  taxes  in  question  were  levied  under  Ordinance  No.  15  of 
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the  plaintiff  town,  and  that  the  ordinance  is  void  because  it 
does  not  provide  that  the  taxpayers  of  the  town  may  work  out 
their  taxes  if  they  so  elect,  and  because  it  does  not  further 
provide  for  giving  notice  to  the  taxpayers  of  the  time  and 
place  when  and  where  such  work  may  be  done,  as  required  by 
Sections  1852,  1853,  1854,  Fifth  Division,  Compiled  Statutes 
1887,  under  which  statutes  counsel  claims  the  ordinance  was 
adopted. 

We  doubt  very  much  whether  the  appellant  has  any  such 
rights  in  this  controversy  as  would  enable  him  to  set  up  the 
failure  of  the  ordinance  to  include  within  its  terms  such  pro- 
visions. Those  provisions  were  prescribed  for  the  benefit  of 
the  taxpayers.  They  might  make  this  defense  if  the  taxes 
were  levied  under  an  ordinance  passed  under  the  sections  of 
the  Compiled  Statutes  referred  to.  But  the  agreed  statement 
of  facts  shows  that  the  taxes  in  controversy  were  for  the  year 
1895,  and  levied  by  the  resolution  of  the  board  of  aldermen 
of  the  plaintiff  town,  set  out  in  the  statement.  It  appears, 
therefore,  that  the  taxes  were  levied  under  the  codes,  which 
took  effect  July  1,  1895,  and  not  under  any  provisions  of  the 
Compiled  Statute,  of  1887.  Section  4860  of  the  Political  Code 
authorizes  towns  to  levy  such  taxes.  Section  4872  same  code 
empowers  the  town  council  or  board  of  aldermen  to  make  such 
levy  by  resolution.  This  resolution  of  the  board  of  aldermen 
levying  the  taxes  was  certified  by  the  county  clerk,  who,  in 
accordance  with  the  law,  carried  this  tax  levy  into  the  proper 
tax  book,  which  he  delivered  to  the  county  treasurer  to  col- 
lect. The  county  treasurer  collects  the  taxes  in  all  towns  and 
cities  except  cities  of  the  first  class,  unless  such  towns  or  cities 
not  of  the  first  class  otherwise  provide  by  ordinance.  (Sec- 
tion 4870  Political  Code.)  The  plaintiff  town  had  not  other- 
wise provided'  by  ordinance  for  the  collection  of  its  taxes. 
The  defendant,  as  county  treasurer,  collected  the  taxes  levied 
as  shown  above.  Having  collected  them,  Section  4864  of  the 
Political  Code  requires  that  he  pay  them  over  to  the  town  or 
its  treasurer.  This  he  refused  to  do.  We  are  shown  no 
sufficient  reason  why  he  should  refuse  to  comply  with  a  plain 
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requirement  of  the  law.     The  taxes  were  levied  by  the  town, 
and  collected  by  the  appell&nt  as  town  taxes. 

Counsel  for  appellant  says  the  judgment  should  be  reversed 
because  the  district  court  only  rendered  judgment  in  favor  of 
plaintiff  for  70  per  cent,  of  the  amount  of  taxes  collected, 
whereas  it  should  have  recovered  for  the  full  amount,  if  for 
any.  The  plaintiff  isnot  complaining  of  this  action  of  the 
court,  and  the  appellant  cannot  complain  if  he  got  more  by 
the  judgment  than  he  was  entitled  to.  The  appellant . is  not 
injured  by  the  judgment.  We  think  the  judgment  should  be 
affirmed. 

Affirmed. 

Hunt  and  Pigott,  JJ.,  concur. 


STATE      OF     MONTANA,      Respondent,     v.     MARTIN 

21    1881 

BOWSER,  Appellant.  »     ei 

[Submitted  May  9, 1898.    Decided  May  16, 1P98.  j  21^^ 

30   881 

InjoTinaiion — Leave  to  File — Jury  List — Presumption-  tJiat  f^[<^^ 

Officers  Ila/oe  Acted  in  Accordance  with  Law — Rape — Evi-   ^J^ 

dence   of  Relation    Between   Defendant   and   Prosecuting   I S2  ^^j 

Witness — Age,  Evidence  of — Cross- Examination — Age  of 

I^rosecuting  Witness — Fo^^ce — Instructions. 

1.  iNroRMATiON— JLeare  io  F{7e.— Uoder  Section  8,  Article  3,  of  the  CoDstltutioD,  and 
Section  1882,  Penal  Code,  prosecutions  In  tbe  district  court  may  either  be  by  Informa- 
tion, In  cases  where  there  has  been  an  examination  and  commitment  or  admUsion  to 
ball  by  mai^lstrate.  In  which  case  an  order  of  the  court  Is  not  necessary;  or  by  infor- 
mation filed  by  order  (>f  the  court  upon  the  written  motion  of  the  county  attorney, 
which  may  be  done  without  such  examination. 

2.  Samk.— Where  the  Information  Is  filed  by  leave  of  court,  It  need  not  be  entered  in 
writing  before  the  filing  of  the  information;  but  after  the  arrest  of  the  defendant, 
the  minutes  of  the  court  may  be  corrected  so  as  to  amend  the  order. 

8.  Jury  List— Premmption  t/tot  OJflcers  Haye  Acted  in  Accordance  wUh  Law,— It  the 
officials,  whose  duty  It  is  to  make  up  the  Jury  list,  purposely  omit  to  put  upon  the  Jury 
list  the  names  of  persons  competent  and  qualified  to  serve  as  trial  Jurors,  a  challenge 
should  be  sustained  as  to  the  whole  panel.  But  the  presumption  Is  that  the  officials 
have  done  their  duty  and  that  the  lists  were  properly  made  up,  until  the  contrary  is 
made  to  appear;  and  this  presumption  Is  not  overcome  by  a  mere  offer  of  proof  to 
the  contrary  not  accompanied  by  an  affidavit,  and  without  calling  a  witness  or  asking 
leave  to  eall  one,  and  then  tendering  such  proof. 
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4.  KAFn—Evidenct  of  RelaUon  Between  Defendant  and  JProseeu^ric.— In  a  prosecutlfA 
for  rape,  it  is  not  error  to  allow-the  state  to  show  that  the  defandant  is  the  father  of 
the  prosecuting  witness. 

&  AGR—E}vtQ€nee  of,— In  such  an  action,  the  prosecuting  witness  may  testify  as  to  her 
own  age. 

6.  Sams.— Where  the  witness  upon  direct  examination  is  testifying  ooneemlng  her  age, 
it  is  not  error  to  deny  the  request  of  defendant  to  Interrogate  her  as  to  her  knowl- 
edge of  her  age;  defendant  being  allowed  to  make  such  Inyestlgatien  upon  cross- 
examination. 

7.  KAVis—Ageof  ProMeutin{f  WUne$9- Force.— Un^er  Section  460,  Penal  Code,  in  a 
prosecution  for  rape,  the  question  of  force  is  immaterial  where  the  prosecuting  wit- 
ucas  is  under  16  years  of  age. 

8.  U AT K— Evidence  of  Force.— Upon  the  CTldence  In  tills  case,  it  was  held  that  the 
evidence  showed  the  rape  was  committed  by  force. 

9.  Instructions.— It  is  not  error  to  refuse  an  instruction  requested  by  the  defendant, 
when  the  court  has  already  correctly  and  fully  instructed  the  Jury  on  the  same 
subject. 

Appeal  from  District  Courts  Flathead  County;  Charles 
W,  Pom.eroyy  Jurtge. 

Martin  Bowser  was  convicted  of  rape  upon  a  child  under  16 
years  of  age,  and  he  appeals.     Affirmed. 

(rto.  ]L  GriM  and  IL  G.  Sivany,  for  Appellapt. 
C.  B,  Nolafiy  for  Respondent. 

Hunt,  J.  Defendant  was  convicted  of  rape  upon  a  child 
under  the  age  of  16  years.  He  was  sentenced  to  the  peniten- 
tiary'for  life,  and  appealed  from  the  judgment  and  an  order 
overruling  a  motion  for  a  new  trial. 

1.  Defendant  specified  as  error  the  order  of  the  court  de- 
nying his  motion  to  (|uash  the  information  under  which  he  was 
arraigned.  The  ground  of  this  motion  was  that  defendant  had 
not  been  legally  committed  by  a  magistrate  before  the  filing 
of  the  information.  It  was  a  fact  not  disputed  that  defendant 
never  had  had  a  preliminary  examination,  and  never  had 
waived  any  right  to  the  same.  The  Constitution  of  the  State, 
Section  8,  Article  3,  provides  that:  • 'Criminal  offenses  of 
which  justices'  courts  and  municipal  and  other  courts,  inferior 
to  the  district  courts,  have  jurisdiction,  shall,  in  all  courts  in- 
ferior to  the  district  court,  be  prosecuted  by  complaint.  All 
criminal  actions  in  the  district  court,  except  those  on  appeal, 
shall  be  prosecuted  by  information,  after  examination  and 
commitment,  by  a  magistrate,  or  after  leave  granted  by  the 


21  Mont.]  State  v.  Bowser.  135 

court,  or  shall  be  prosecuted  by  indictment  without  such  ex- 
amination or  commitment,  or  without  such  leave  •  of  the 
court     *     *     *" 

The  Penal  Code,  Section  1382, -supplements  the  constitu- 
tional provision  quoted  by  separately  recognizing  the  two  in- 
stances where  prosecution  must  be  by  information: 

(1)  In  all  cases  where  there  has  been  an  examination  and 
commitment,  and  commitment  or  admission  to  bail,  by  a  mag- 
istrate, on  a  charge  of  crime;  or, 

( 2)  In  any  case  where  there  has  been  no  examination  or 
commitment  or  admission  to  bail,  upon  leave  granted  by  the 
court  for  that  purpose. 

The  information  here  expressly  recites  that  ***  *  *  in 
open  court,  on  the  20th  day  of  April,  A.  D.  1896,  comes  the 
county  attorney,  first  having  obtained  leave  of  the  court," 
etc.  This  averment  makes  the  information,  on  its  face,  a 
valid  and  constitutional  exercise  of  the  authority  vested  in  the 
county  attorney  to  file  the  written  accusation. 

We  said  in  the  case  of  Siaie  v.  Brett,  16  Mont.  360,  40 
Pac.  873:  '*It  is  not  necessary,  in  order  to  vest  power  in  the 
county  attorney  to  file  an  information,  that  there  shall  be  a 
preliminary  examination  and  commitment.  He  may  act,  after 
leave  has  been  granted  by  the  court,  in  a  case  like  the  one  at 
bar,  where  there  may  not  have  been  any  charge  or  informa- 
tion before  a  committing  magistrate."  And  we  say  now, 
further,  that  there  can  be  no  interpretation  put  upon  any 
statute  of  the  state  which  will  take  away  the  constitutional 
right  of  prosecution  by  information  filed  in  the  district  court 
after  leave  has  been  granted  by  the  court,  where  there  has 
been  no  examination  and  commitment,  or  where  there  has 
been  no  prosecution  by  indictment. 

The  true  construction  of  Section  1910  of  the  Penal  Code  is 
that  an  information  must  be  set  aside:  First,  if  it  be  a  fact 
that  leave  to  file  the  same  has  not  been  granted  by  the  court; 
or,  second,  if  it  be  a  fact  that  before  the  filing  thereof  the 
defendant  had  not  been  legally  committed  by  a  magistrate; 
and,  third,  that  it  was  not  subscribed  by  the  county  attorney, 
or  attorney  prosecuting. 
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Yet  all  of  the  facts  enumerated  in  the  first  two  of  these 
subdivisions  need  not  exist,  as  prerequisites  to  filing  an  infor- 
mation. To  hold  otherwise  would  be  to  destroy  the  meaning 
of  the  disjunctive  clauses  of  the  constitutional  section  hereto- 
fore quoted,  which  expressly  authorizes  prosecution  by  infor- 
mation tiled  by  leave  of  court  without  examination  and  com- 
mitment, or,  after  examination  and  commitment,  without  the 
leave  of  court. 

Section  1910  must  therefore  be  construed,  not  as  prescrib- 
ing one  indispensable'  method  of  procedure,  and  but  one  only, 
but  as  pertaining  to  the  two  constitutional  methods  of  pro- 
cedure where  an  information  is  filed,  either  one  of  which  is 
indispensable,  yet  either  of  which  is  correct,  as  the  conditions 
and  facts  of  the  case  may  warrant.  Nothing  in  the  case  of 
State  V.  Mansfield^  19  Mont.  483,  48  Pac.  898,  in  any  way 
conflicts  with  these  views.  The  decisions  of  the  California 
courts  cited  by  appellant  are  also  inapplicable,  for  the  reason 
that  the  constitution  and  laws  of  that  state  do  not  allow  the 
procedure  of  filing  an  information  after  obtaining  leave  of 
court. 

In  State  v.  Brett^  supra^  it  was  said:  "In  California,  by 
Section  8,  Article  1,  of  the  Constitution,  offenses  shall  be 
prosecuted  by  information,  after  examination  and  commit- 
ment; and  by  Section  995  of  the  Penal  Code  of  California  an 
information  shall  be  set  aside,  if,  before  the  filing  thereof,  the 
defendant  has  not  been  legally  committed  by  a  magistrate. 
{Pi^ople  v.  Christian,  101  Cal.  471,  35  Pac.  1043.)  Procedure 
like  that  of  Montana,  after  obtaining  leave  of  court,  is  not 
known  to  that  state;  and  it  is  well  to  note  that  the  annotations 
to  Sections  1730  and  1910  of  the  Penal  Code  now  in  force  are 
not  made  with  relation  to  the  proper  effect  to  be  given  to  the 
authorization  in  the  Constitution  of  Montana  permitting  in- 
formations to  be  filed  where  leave  of  court  has  been  obtained, 
without  regard  to  whether  there  has  been  any  preliminary  ex- 
amination before  a  magistrate.^' 

The  se(|uel  of  these  views  is  that  the  court  properly  denied 
the  motion  to  (|uash. 
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2.  A  second  motion  to  quash  was  filed,  based  upon  the 
ground  that  leave  to  file  the  information  had  not  been  granted 
by  the  court,  because  no  order  granting  such  leave  was  ever 
made  or  entered  by  the  court  as  is  required  by  law.  To  sup- 
port this  motion,  A.  W.  Swaney,  clerk  of  the  court,  swore, 
by  affidavit  dated  April  23,  1896,  '^that  the  only  orders  made 
by  the  said  court  concerning  the  above-entitled  cause  are  those 
on  page  606  of  the  minute  book  or  journal  of  said  court;  that 
no  order  in  writing  has  ever  been  filed  in  said  court  or  cause, 
by  the  district  judge  thereof,  or  any  other  person,  granting 
leave  to  file  an  information  charging  the  above-named  defend- 
ant with  the  crime  set  forth  in  the  information  in  said  cause, 
or  any  other  crime." 

The  court  overruled  defendant's  motion,  which  action  of 
the  court  is  assigned  as  error.  The  orders  made  by  the  court, 
and  referred  to  in  Swaney' s  affidavit,  are  that  <<on  motion  of 
the  county  attorney  it  was  ordered  that  the  minutes  of  April 
20,  1896,  page  606,  be  corrected  to  read  as  follows:  'The 
county  attorney  in  open  court  files  and  presents  his  motion  to 
the  court,  asking  for  leave  to  file  an  information  against  one 
Martin  Bowser.'  Thereupon  the  court,  after  hearing  and 
fully  considering  said  motion,  ordered  that  leave  be  granted 
the  county  attorney  to  file  said  information."  Appellant's 
contention  is  that  an  order  granting  leave  to  file  an  informa- 
tion must  be  made  in  writing,  and  when  so  made  must  be  en- 
tered and  filed,  and  that,  unless  it  is  so  made  and  entered,  the 
filing  of  the  information  is  a  nullity,  or  the  information  may 
be  quashed,  under  Subdivision  1  of  Section  1910,  Penal  Code, ' 
stipra.  The  point  is  not  made  that  there  was  no  leave  of  court  at 
all  obtained  before  filing  the  information,  but  that  no  order  was 
made  in  writing,  and  none  was  entered;  that  is  to  say,  that  an 
oral  order  granting  leave  to  a  county  attorney  to  file  an  infor- 
uiation  is  not  valid,  and  especially  is  it  invalid  if  not  entered 
in  the  clerk's  minutes.  The  answer  to  this  argument  is  that 
by  the  statute  it  is  not  necessary  that  the  order  of  the  court 
granting  leave  to  file  an  information  be  an  order  in  writing, 
other  than  an  entry  in  the  minutes  of  the  court  kept  by  the 
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clerk.  The  jadge  of  the  oourt  speaks  orally  for  the  court, 
and  orders  that  leave  be  granted.  The  judicial  act  is  thus 
performed,  and  thereafter  the  ministerial  duty  of  the  clerk  is 
to  enter  the  order  of  the  court.  If  the  defendant  is  under 
arrest  or  in  custody,  it  is  doubtless  the  duty  of  the  clerk  to 
enter  the  order  of  the  court  granting  leave  at  once;  but  if  the 
defendant  has  not  been  arrested — and  the  presumption  here  is 
that  he  was  not — under  Section  1386.  Penal  Code,  the  clerk 
should  not  enter  the  order  until  immediately  after  the  arrest. 
But  the  validity  of  the  procedure  by  information  is  not  de- 
stroyed, nor  is  the  information  rendered  a  nullity,  by  an  omis- 
sion of  the  clerk,  unless  it  be  a  fact  that  leave  to  file  the  same 
has  not  been  granted  by  the  court.  The  procedure  under  the 
Criminal  Code  relating  to  the  prosecution  of  criminal  actions, 
in  respect  to  orders  for  leave  to  file  informations,  is  peculiar 
to  our  criminal  practice.  Its  underlying  reason  is  to  render 
effective  any  proceedings  taken  against  a  person  informed 
against,  but  not  under  arrest,  by  withholding  from  him  and 
others,  except  those  whose  olBcial  duty  it  is  to  know  the  fact, 
knowledge  and  opportunity  for  knowledge  that  the  county 
attorney  has  filed  an  information,  and  thus  to  prevent  the  de- 
fendant's escape.  So  the  law  (Section  1387,  Penal  Code)  for- 
bids, not  only  the  disclosure  of  the  fact  that  an  information 
has  been  filed,  but  even  the  fact  that  leave  to  file  has  been 
granted  by  the  court,  until  after  arrest,  and  also  contemplates 
that,  if  the  defendant  is  at  large,  the  minutes  of  the  court 
shall  be  silent  as  to  the  order  of  the  court  theretofore  made 
'granting  leave  to  file  the  information.  Section  1820  of  the 
Code  of  Civil  Procedure,  providing  that  «*every  direction  of 
a  court  or  judge  made  or  entered  in  writing,  and  not  included 
in  a  judgment  is  denominated  an  order,"  does  not  apply  to  an 
order  granting  leave  to  file  an  information,  or  render  indis- 
pensable the  making  and  entering  of  such  an  order  in  writing 
before  the  defendant  is  arrested. 

The  record  before  us  discloses  that  defendant  was  informed 
against  on  April  20,  and  duly  arraigned  on  April  22,  1896. 
On  April  23d  the  court  ordered  the   minutes  of  April   20th 
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corrected  so  as  to  show  the  application  for  leave  to  file  the  in- 
formationy  and  the  order  that  leave  be  granted  to  file  the  same. 
This  correction  was  evidently  made  to  have  the  record  speak 
the  truth,  and  was  but  the  constitutional  exercise  of  thecourt^s 
inherent  power  to  supply  an  omission  of  the  clerk.  (Terri- 
tory  V.  Clayton,  8  Mont.  1,  19  Pac.  293.) 

3.  The  defendant  challenged  the  regular  panel  of  the  trial 
jury,  on  the  ground  that  the  officials  who  made  up  the  jury 
lists  did  not  enter  upon  such  lists  the  names  of  all  persons 
whom  they  believed  qualified  to  act  as  trial  jurors  in  the  county 
of  Flathead,  and  who  were  in  fact  qualified  in  law  to  serve  as 
trial  jurors.  In  support  of  this  challenge  the  record  shows  that 
the  defendant  ''offered  to  prove  by  the  testimony  of  at  least 
two  of  the  jury  commission  that  the  facts  and  statements  set 
forth  in  the  challenge  as  the  grounds  therefor  are  true."  No 
further  action  was  taken  by  defendant,  and  the  court  over- 
ruled the  challenge.  This  ruling  of  the  court  is  assigned  as 
error.  Section  241  of  the  Code  of  Civil  Procedure  requires 
the  officials  whose  duty  it  is  to  make  up  the  lists  of  persons 
to  serve  as  trial  jurors  to  select  from  the  last  assessment  roll 
of  the  county,  and  make  a  list  of,  all  persons  whom  they  be- 
lieve to  be  competent  and  qualified  to  serve  as  trial  jurors,  as 
prescribed  in  Section  230  et  seq,  of  the  Code  of  Civil  Proced- 
ure. If,  therefore,  it  was  a  fact  that  the  officers  had  pur- 
posely omitted  the  names  of  persons  whom  they  believed  to 
be  competent  and  qualified  to  serve  as  trial  jurors,  the  chal- 
lenge would  have  been  well  interposed.  But  the  defendant 
did  not  offer  to  support  the  challenge  by  calling  a  witness,  or 
by  filing  any  affidavits,  to  sustain  the  averments  of  his  chal- 
lenge. It  is  not  an  offer  to  prove  to  simply  state  an  ''offer  to 
prove"  by  the  testimony  of  a  witness  that  certain  facts  and 
statements  upon  which  a  party  bases  a  challenge  to'  the  panel 
of  a  jury  are  true,  without  having  the  witness  present  and 
calling  him,  or  asking  leave  to  call  him,  or  without  affirma- 
tively showing  that  the  offer  is  made  in  good  faith,  and  with 
the  means  of  doing  or  trying  to  do  what  is  desired.  (Thomp- 
son on  Trials,  §  686.)     The  presumption  is  that  the  jury  lists 
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were  made  up  according  to  law,  and  that  the  officials  who 
selected  the  persons  on  the  lists  did  their  duty;  and  this  pre- 
sumption must  prevail  until  an  offer  of  proof  is  actually  made 
in  i^ood  faith,  by  introducing  witnesses  or  other  proof,  or 
actually  tendering  such  proof  to  the  court.  It  follows  that 
no  error  was  committed  in  overruling  defendant's  challenge. 

4.  The  county  attorney  asked  the  prosecutrix  to  state  the 
relationship  between  herself  and  defendant,  if  any  there  was. 
This  question  was  objected  to,  but  allowed,  and  she  replied 
that  the  defendant  was  her  father.  The  objection  to  the  ques- 
tion is  stated  to  be  that  the  relationship  between  the  witness 
and  defendant  is  immaterial,  but  that  the  purpose  of  proving 
the  fact  was  to  prejudice  the  jury. 

No  less  eminent  a  jurist  than  Cooley  had  occasion  to  pass 
upon  a  like  argument  in  a  prosecution  for  rape,  and  thus  an- 
swered it:  '^The  reason  a&fsigned  for  the  objection  to  this 
question  is  that  the  relationship  is  an  immaterial  fact,  but  that 
the  tendency  of  the  proof  of  it  must  be  to  excite  a  prejudice 
against  a  defendant,  whom  the  nature  of  the  charge  always 
places  sufficiently  at  a  disadvantage,  and  whom  it  should  be 
the  aim  of  the  law  to  guard  against  any  circumstances  which 
by  possibility  might  prevent  a  calm  and  dispassionate  investi- 
gation of  the  charge  by  the  jury.  We  think,  however,  that 
the  danger  of  creating  prejudice  by  such  evidence  is  not  suffi- 
ciently imminent  to  excite  alarm.  The  relationship  may  be  a 
fact  of  importance  in  the  case,  as  bearing  upon  the  reasonable- 
ness of  the  woman's  story,  and  upon  the  probability  of  the 
resistance  having  been  all  that  was  to  have  been  expected  if 
her  complaint  is  well  founded.  We  have  no  doubt  it  was  a 
proper  circumstance  for  the  prosecution  to  prove."  {Strang 
V.  People,  24  Mich.   1.) 

5.  The  prosecutrix  was  |>ermitted  to  testify  as  to  her  own 
age.  This  testimony  was  objected  to,  but  the  objection  was 
overruled.  Recent  authorities  hold  that  the  age  of  a  prose- 
cuting witness  alleged  to  be  under  the  age  of  consent  may  be 
proved  by  her  own  testimony.  (Underbill  on  Criminal  Evi- 
dence, §  342;    Wharton's  Criminal  Evidence,  §  236;    People 
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V.  Batz,  115  Cal.  132,  46  Pac.  916;  Bain  v.  State,  61  Ala. 
75.) 

The  fact  that  the  witness  derived  her  knowledge  of  her  age 
from  statements  of  her  parents,  of  family  reputation,  does  not 
make  it  inadmissible.  Persons  of  the  age  of  discretion,  and 
many  who  are  of  even  tender  years,  know  enough  of  them- 
selves to  state  their  ages  with  intelligence  and  accuracy.  Such 
testimony  is  often  essential  to  prove  age,  and  for  this  reason 
it  is  competent;  being  excepted  from  the  rules  generally  ex- 
cluding hearsay  evidence. 

In  the  appellant's  brief  his  counsel  make  a  point  upon  the 
ruling  of  the  court  denying  their  request  to  interrogate  the 
prosecutrix  concerning  her  knowledge  of  the  fact  of  her  age. 
But,  although  the  leave  to  examine  the  witness  was  denied 
while  she  was  testifying  in  response  to  questions  put  to  her  by 
the  county  attorney,  it  appears  that  upon  cross-examination 
defendant's  counsel  had  full  opportunity  to  test  her  knowledge 
of  her  age,  and  did  test  it,  and  thereafter  moved  to  strike  out 
all  of  the  testimony  of  the  witness  concerning  her  age,  be- 
cause it  was  hearsay.  The  ruling  of  the 'court  was  correct, 
and  no  prejudice  was  done  to  appellant's  rights. 

6.  The  iiext  specification  relied  on  is  the  overruling  of  de- 
fendant's motion  to  direct  a  verdict  of  acquittal.  This  assign- 
Dsent  is  predicated  upon  the  statement  that  <'the  evidence  fails 
to  show  that  the  defendant  used  force  in  accomplishing  his 
purpo8es."  But  if  the  jury  found  that  the  defendant  had 
sexual  intercourse  with  the  prosecutrix,  and  that  she  was  un- 
der the  age  of  16  years,  the  question  of  force  became  wholly 
immaterial.  (Section  450,  Penal  Code.)  Whether  or  not  she 
was  under  the  age  of  16  was  a  question  to  be  determined  by  the 
jury,  and  was  fairly  submitted  to  them.  There  is,  however, 
in  the  record*  testimony  by  the  prosecutrix  tending  to  show 
that  she  resisted  the  efforts  of  the  defendant,  and  tried  to  jerk 
away  from  him,  'but  that  the  defendant  told  her  he  would  kill 
her  if  she  attempted  to  get  away,  and  that  she  was  afraid  he 
would  carry  out  his  threat,  and  that  he  penetrated  her  person 
with  his.     She  also  said  that  she  never  consented,  but  yielded 
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because  of  the  threats  and  force  used  by  the  defendant,  and 
not  otherwise.  Under  no  circumstances,  therefore,  is  the  de- 
fendant in  a  position  to  complain  of  the  ruling  of  the  court  in 
denying  his  motion  to  direct  a  verdict  of  acquittal  for  lack  of 
proof. 

7.  Error  is  assigned  because  of  the  refusal  of  the  court  to 
give  to  the  jury  certain  instructions,  numbered  1,  3  and  5. 
Instruction  No.  1  was  prefaced  by  informing  the  jury  of  the 
serious  nature  of  the  crime,  and  that  the  charge  is  ''well  cal- 
culated to  create  a  strong  prejudice  against  the  accused,"'  etc. 
It  then  told  the  jury  that,  in  order  to  convict,  they  should 
find  on  the  part  of  the  woman  not  merely  a  passive  policy  or 
equivocal  submission  to  the  3efendant,  and  that  voluntary 
submission,  with  the  power  to  resist,  removes  from  the  act  an 
essential  element  of  the  crime  of  rape,  and  if  they  found  that 
the  prosecutrix  resisted  for  a  time,  and  then  finally  consented, 
or  remained  passive,  and  that  she  has  not  been  proven,  be- 
yond a  reasonable  doubt,  to  .  be  under  the  age  of  16,  they 
should  acquit  the  defendant.  While  this  instruction  contain- 
ed much  that  is  the  law  generally,  we  see  no  error  in  the  re- 
fusal of  the  court  to  give  it,  inasmuch  as  the  substance  of  it 
was  included  in  instructions  given. 

Instruction  No.  3  told  the  jury  that  it  was  necessary  for 
the  state  to  prove  that  the  prosecutrix  was  under  the  age  of 
16  years,  or  that  the  defendant  had  carnal  knowledge  of  the 
prosecutrix  forcibly  and  against  her  will.  The  substance  of 
this  instruction  was  also  embraced  in  the  instructions  given. 

Instruction  No.  5  told  the  jury  that  in  rape  a  penetration  is 
necessary  to  complete  the  crime.  This  element  of  the  crime 
was  also  fairly  covered  by  instructions  that  were  given. 

Indeed,  after  carefully  examining  the  whole  charge,  we  ex- 
press our  approval  of  it.  It  was  an  unusually  clear  and  fair 
presentation  of  the  law  applicable  to  the  crime  of  rape. 

It  appearing  by  the  record  that  the  defendant  had  a  fair 
trial,  and  that  there  are  no  errors  in  the  record,  we  must  af- 
firm the  judgment  and  order  appealed  from. 

Affirmed^ 

Pemberton,  C.  J.  and  Pigott,  J.,  concur. 


2 1  Mont  ]  State  v.'  RoDOteRS.  143 


STATE  OF  MONTANA,  Respondent,  v.  FRANK  RODG- 
ERS,  Appellant. 

[Submitted  May  9, 1898.    Decided  May  I6, 1896. ' 

Robbery — histmctioms— Proof  of  Species  of  Money  or  Notes. 

1 .  RoBBEBY— instructiofut.— The  defendant  was  tried  for  the  crime  of  robbery,  the  Infor- 
mation charging  that  the  crime  was  committed  by  force;  the  court,  haying  properly 
defined  the  crime,  further  charged  the  Jury  that  it  was  incumbent  upon  the  prosecu- 
tion to  prove  that  the  property  was  taken  by  force.  Held^  that  the  omission  of  the 
word  '^feloniously"  from  this  charge  was  not  error,  as  the  court  had  already  fully  in- 
structed the  Jury  up|on  that  branch  of  the  case. 

2.  Proof  of  Spkcies  of  Money  ob  Notes.— Section  2109  of  the  Penal  Code  provides 
that  upon  a  trial  for  larceny  of  money,  notes,  certificates  of  stock,  etc.,  the  allegation 
of  the  information,  so  far  as  regards  the  description  of  the  property,  is  sustained,  if 
the  offender  be  proved  to  have  embezzled  or  stolen  any  money,  bank  notes,  etc. 
Held,  that  larceny  is  included  in  the  crime  of  robbery,  and  that  in  a  prosecution  for 
robbery  it  was  not  error  to  instruct  the  Jury  in  accordance  with  the  above  law  con- 
cerning the  proof  of  the  property  alleged  to  have  been  taken. 

Frank  Rodgers  was  convicted  of  robbery,  and  he  appeals 
from  the  judgment,  and  from  an  order  refusing  a  new  trial. 
Affirmed. 

«/.  M.  Clements  and  Harry  Harris,  for  Appellant. , 

CI  B,  Nolan^  for  the  State. 

Pemberton,  C.  J.  The  defendant  was  convicted  of  the 
crime  of  robbery  in  the  district  court  in  Lewis  and  Clarke 
county,  and  appeals  from  the  judgment  of  conviction,  and  an 
order  refusing  him  a  new  trial. 

Counsel  for  appellant  contends  that  the  following  instruc- 
tion given  by  the  court  is  erroneous:  <*You  will  observe, 
however,  that  fear  is  not  charged  in  this  information,  that  the 
defendant  is  accused  of  taking  money  by  force,  and  it  is  in- 
cumbent upon  the  state  to  prove  to  you  beyond  a  reasonable 
doubt  that  the  money  was  taken;  that  it  was  taken  from  the 
person  or  immediate  presence  of  Joseph  Sullivan  against  his 
will,  by  the  defendant,  accompanied  by  means  of  force." 

His  position  is  that  this  instruction  defines  the  crime  of 
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robbery,  and  that  it  assumes  that  a  felonious  intent  is  not  an 
essential  of  the  crime,  when  the  robbery  is  committed  by 
means  of  force,  as  distinguished  from  a  case  wherein  the 
crime  is  committed  by  putting  the  victim  in  fear.  We  can- 
not agree  with  this  argument.  Tois  instruction  does  not  at- 
tempt to  define  robbery.  The  court  had  properly  done  this 
in  a  previous  instruction.  This  instruction  merely  tells  the 
jury  that  the  ingredient  of  fear  is  not  charged  in  the  informa- 
tion, and  that  it  is  therefore  incumbent  on  the  state  to  prove 
beyond  a  reasonable  doubt  that  the  crime  was  committed  by 
means  of  force.  This  was  simply  telling  the  jury  that  they 
need  not  inquire  whether  the  defendant's  victim  was  put  in 
fear,  but  to  inquire  only  as  to  whether  he  committed  the 
crime,  if  at  all,  by  means  of  forc6.  We  fail  to  see  any  error 
in  this  instruction. 

This  case  is  very  different  from  the  case  of  State  v.  Oliver^ 
20  Mont.  818,  50  Pac.  1018,  cited  as  authority  by  counsel  in 
his  brief.  In  State  v.  Oliver  the  court,  in  defining  robbery, 
omitted  entirely  from  the  instruction  the  word  ^^feloniously.'' 
This  court  held  the  instruction  fatally  bad  for  that  reason. 
But  in  the  case  at  bar  there  is  no  such  omission. 

Counsel  for  appellant  assigns  as  error  the  giving  of  instruc- 
tion No.  7  by  the  court.  This  instruction  reads  as  follows: 
^<In  this  case  the  allegation  of  the  information,  so  far  as  re- 
gards the  description  of  the  property  alleged  to  have  been 
taken  from  Joseph  Sullivan  by  the  defendant,  is  sustamed  if 
you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant 
feloniously  took  any  money,  bank  notes,  or  pieces  of  coin  in 
the  possession  of  Joseph  Sullivan  from  Joseph  Sullivan's  per- 
son or  immediate  presence,  and  against  his  will,  accompanied 
by  means  of  force,  and  that  the  property  so  taken  had  some 
value." 

This  instruction  is  based  upon  Section  2109  of  the  Penal 
Code,  which  is  in  part  as  follows:  ''Upon  a  trial  for  larceny 
of  money,  bank  notes,  certificates  of  stock,  or  valuable  secur- 
ities, the  allegation  of  the  indictment  or  information,  so  far 
as  regards  the  description  of  the  property,  is  sustained,  if  the 
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offender  be  proved  to  have  embezzled  or  stolen  any  money, 
bank  notes,  certificates  of  stock,  or  valuable  securities,  al- 
though the  particular  species  of  coin  or  other  money,  or  the 
number,  denomination,  or  kind  of  bank  notes,  certificate  of 
stock  or  valuable  security  be  not  proved." 

As  this  section  refers  to  larceny,  and  not  robbery,  the  ques-  s 
tion  first  to  be  considered  in  treating  this  instruction  is  as  to 
whether  larceny   is  necessarily  included  in  the  crime  of  rob- 
bery.    We  think  it  is. 

In  discussing  this  question  the  Supreme  Court  of  California, 
in  People  V.  Crowley,  100  Cal.  478,  35  Pac.  84,  say:  ''But 
larceny  and  robbery  are  generically  the  same — the  one  being 
merely  an  aggravated  form  of  the  other.  Each  is  the  felon- 
ious taking  of  the  personal  property  of  another,  although  in 
robbery  the  felonious  taking  is  accomplished  by  force  or 
threats.  The  text  books  speak  of  robbery  as  'an  aggravated 
species  of  larceny.'  (2  Russell  on  Crimes,  101.)  In  East's 
Pleas  of  the  Crown,  the  author,  after  speaking  of  certain  lar- 
cenies from  the  person,  says:  'The  next  species  of  aggravated 
larceny  from  the  person  is  robbery. '  And  indeed  the  dis- 
tiqction  between  certain  larcenies  from  the  person,  and  rob- 
bery, is  often  hard  to  draw.  It  has  been  held  here  that  rob- 
bery necessarily  includes  larceny,  and  that  under  an  indict- 
ment for  the  former  there  may  be  a  conviction  of  the  latter. 
{People  V.  Jones,  53  Cal.  58;  People  v.  Gilbert,  60  Cal. 
111.)  In  People  v.  Jones,  63  Cal.  58,  the  court  says  that  'an 
Indictment  for  robbery  must  aver  every  fact  necessary  to  con- 
stitute larceny  and  more. '  This  being  so,  if  the  appellant  had 
the  intent  to  commit  robbery,  that  intent  included  all  the  ele- 
ments of  an  attempt  to  commit  larceny.  The  information  in 
the  case  at  bar  therefore  sufiiciently  complies  with  the  reason 
of  the  rule  that  a  defendant  must  be  informed  of  the  charge 
against  him."  (See,  also,  McClain  on  Criminal  Law,  Sec. 
574.) 

If  in  larceny,  then,  the  description  of  the  stolen  property  is 
sustained  if  the  offender  is  proved  to  have  stolen  any  money, 
although  the  stealing  of  the  particular  money  charged  be  not 
Vol.  XXI-10 
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proved,  the  same  rule  must  be  held  applicable  to  the  descrip- 
tion of  money  taken  in  the  commission  of  the  crime  of  rob- 
bery. It  is  necessary,  both  in  larceny  and  robbery,  to  prove 
a  felonious  taking  of  the  money  or  property  which  is  the  sub- 
ject of  the  larceny  or  robbery  charged.  It  would  require  the 
same  evidence  to  prove  the  larceny  or  felonious  taking  in 
either  case.  If  robbery  be  charged,  it  is  necessary  that  the 
evidence  go  further,  and  establish  that  the  taking  was  accom- 
plished by  means  of  force  or  fear.  We  are  of  the  opinion 
that  there  was  no  error  in  giving  this  instruction. 

There  are  other  errors  assigned  by  counsel  for  appellant, 
but  we  think  they  are  so  dependent  upon  the  assignments 
treated  above  as  to  render  particular  discussion  of  them  un- 
necessary. 

In  this  case  the  court  properly  defined  the  offense  charged 
in  the  information,  and  clearly  told  the  jury  that  they  must 
find  beyond  a  reasonable  doubt  that  the  defendant  feloniously 
committed  that  crime  before  they  could  convict.  We  are  un- 
able to  see  that  the  instructions,  taken  as  a  whole,  did  or 
could  mislead  the  jury. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
Hunt  and  Pigott,  JJ.,  concur. 


CITY    OF    PHILIPSBURG,    Respondent,    v.    HERMAN 
WEINSTEIN,  Appellant. 

[Submitted  May  12, 1898.    Decided  May  28. 1808.] 

Criminal   La/w  —  Pawnhroker  —  License  —  Pleading  —  Ordi- 
nance— Review  on  Appeal. 

1 .    Pawkbkokbb— liicctwe.— In  a  orimlnal  action  for  carrying  on  the  business  of  a 

pawnbroker,  which  is  a  misdemeanor  under  the  Statute,  the  eyidence  tendea  to 

show  that  defendant  frequently  loaned  money  to  persons  upon  the  pledge  of  personal 

property  as  security,  and  that  they  had  a  right  to  redeem  the  property  so  pledged  by 

payin<{  Che  sum  borrowed  with  interest;  th?  defendant  claimed  that  he  bought  the 
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property  referred  to  and  sold  the  same  back  to  the  owners.    Held,  that  the  finding 
of  the  court  that  the  defendant  was  guilty  would  not  be  disturbed. 

2.  SAUK^PieeuHng— Ordinance— JJnder  Section  2680  of  the  Penal  Code,  (In  a  criminal 
proceeding  for  the  violation  of  a  city  ordinance,  it  Is  sufficient  to  plead  the  ordinance 
by  title,  Section  and  subdiylsion. 

3.  ATTMKi».—B€View,^The  Supreme  Court  will  not  roTiew  an  error  of  law  not  raised  in 
the  District  Court. 

Appeal  from  District  Courts  Granite  County;  Theodore 
BranUyy  Jvdge. 

Herman  Weinstein  was  convicted  of  violating  an  ordinance 
of  the  city  of  Philipsburg  in  carrying  on  a  pawnbroking  busi- 
ness without  a  license.  From  the  judgment  and  an  order 
overruling  his  motion  for  a  new  trial,  he  appeals.     Affirmed. 

W.  E.  Moorey  for  Appellant. 

Durfee  A  Brovm^  for  Respondent. 

Per  Curiam.  The  defendant  appeals  from  a  judgment  of 
the  district  court  finding  him  guilty  of  a  misdemeanor,  and 
lining  him  five  dollars,  for  having  carried  on  and  conducted 
the  business  of  a  pawnbroker  without  having  first  procured  a 
license,  as  required  by  the  ordinances  of  the  city  of  Philips- 
burg, Montana.  He  also  appeals  from  an  order  oyerruling  his 
motion  for  a  new  trial. 

1.  This  court  cannot  say  that  the  evidence  is  insufficient  to 
justify  the  finding  of  the  court  that  the  defendant  was  guilty 
of  pawnbroking.  There  is  substantial  evidence  on  the  part  of 
the  city  tending  to  prove  that  defendant  frequently  loaned 
money  to  persons  who  pledged  him  their  personal  effects  and 
property,  such  as  watches,  revolvers,  etc.,  as  security  for 
loans  made,  and  who  were  accorded  the  right  of  redeem- 
ing effects  so  pledged  by  repayment  of  the  sum  borrowed, 
with  heavy  rates  of  interest  added.  The  defendant  himself 
admitted  such  transactions,  but  said  that  he  bought  the  effects 
left  in  his  possession,  and  that  he  sold  them  back  in  a  short 
time  for  advanced  figures.  But  the  court  found  that  the 
business  was  pawnbroking,  not  bargain  and  sale,  and  we  can- 
not hold  that  the  finding  was  unsupported  by  the  evidence. 
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2.  It  is  argued  that  the  complaint  is  insufficient,  for  the 
reason  that  the  ordinance  alleged  to  have  been  violated  is  not 
properly  pleaded,  not  being  set  forth  in  the  complaint.  The 
ordinance  was  pleaded  by  reference  to  its  title,  section,  and 
subdivision  of  section,  and  chapter  of  the  revised  and  codified 
ordinances,  of  the  city  of  Philipsburg.  No  more  is  recjuired. 
(Section  2680,  Penal  Code;  Citi/  of  Bozeman  v.  Cadwell^  14 
Mont.  480,  36  Pac.  1042.) 

3.  The  next  point  made  by  appellant  is  that  the  ordinance 
alleged  to  have  been  violated  was  not  read  or  introduced  in 
evidence  upon  the  trial.  No  such  error  is  specified  in  the  as- 
signments of  error.  The  question,  therefore,  not  having 
been  before  the  district  court  for  review,  is  not  before  this 
court  on  appeal.  {Tuttle  v:  Merchant^  National  Bank%  19 
Mont.  11,  47  Pac.  203.)  Besides,  the  case  was  evidently 
tried  by  all  parties  upon  the  theory  that  the  ordinance  re- 
ferred to  in  the  complaint  was  admitted  in  evidence  by  the 
court. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 


STATE  EX  REL.  W.  E.  DONOVAN,  Relator,  v,  ROBERT 
B.  SMITH  ET  AL.,  Respondents. 

[Submitted  May  4,  l»i8.    Decided  May  23. 1896. ] 

The  second  section  of  the  Act  of  1897  (pp.  106- 171)  relating  to  the  erection  of  the  State 
Capitol  Building,  authorized  the  State  Board  to  procure  plans  and  specifications  for 
the  building,  but  did  not  limit  the  Board  to  plans,  etc.,  prepared  by  citizens  of  the 
state.  Section  8  of  the  Act,  after  providing  that  the  Board  should  contract  with  the 
architect  for  compensation,  contains  the  following:  **That  all  architects,  superin- 
tendents and  contractors  shall  be  citizens  of  the  State  of  Montana."  The  law  also 
authorizes  (he  Board  to  "avail  itself  of  the  plans  and  specifications  heretofore 
adopted  for  a  State  Capitol  Building"  if  the  same  can  be  used,  etc 

BeUi,  That  a  petition  which  held  that  the  Board  had  awarded  the  contract  for  furnish- 
ing plans  and  specifications  to  certain  architects  who  were  not  residents  of  Montana, 
and  had  also  entered  Into  a  contract  with  them  to  superintend  the  oonstmoUon  of 
the  building,  and  were  about  to  carry  out  these  contracts,  states  facts  sufficient  to 
eniitle  the  petitioner  to  a  writ  of  prohibition.  Held,  further,  that  if  the  plans  con- 
tracted for  were  modifications  of  the  plans  heretofore  adopted  for  the  State  Capitol 
Building,  or  if  the  persons  to  whom  the  contract  was  awarded  are  citizens  of  the 
state  these  matters  should  be  set  up  in  an  answer. 
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Application  by  the  state,  on  relation  of  W.  E.  Donovan, 
for  a  writ  of  prohibition  against  the  Board  of  State  Capitol 
Commission.     Motion  to  dismiss  application  overruled. 

( 'ampbell  cfe  Pa/r,  for  Relator. 

C  B,  Nolajiy  Attonwy  General^  for  Respondents. 

Per  Curiam.  This  is  an  application  for  a  writ  of  prohibi- 
tion. The  relator,  who  is  an  architect,  makes  this  application 
for  him^lf  and  other  architects  of  the  state.  The  respond- 
ents constitute  the  Board  of  State  Capitol  Commission. 

It  appears  from  the  affidavit  of  the  relator  that  the  respond- 
ent board,  after  duly  advertising  for  bids  therefor,  as  required 
by  law,  on  the  19th  day  of  March  last  awarded  the  contract 
for  furnishing  the  plans,  specifications  and  detailed  drawings 
for  the  capitol  building  to  be  erected  at  the  city  of  Helena  to 
C.  E.  Itell  and  J.  H.  Kent,  who  are  alleged  to  be  co-partners, 
doing  business  under  the  style  and  firm  name  of  Bell  &  Kent, 
at  Council  Bluffs,  in  the  state  of  Iowa,  and  also  at  that  time 
entered  into  a  contract  with  said  Bell  &  Kent  to  superintend 
the  construction  of  said  building  as  superintending  architects 
during  the  erection  of  the  building,  for  certain  sums  set  forth 
in  the  application.  The  affidavit  also  states  that  said  Bell  and 
Kent,  or  either  of  them,  were  not  citizens  at  the  time  of  the 
awarding  of  the  contract  to  them,  and  that,  at  the  commence- 
ment of  this  proceeding,  they  were  not  citizens  of  the  state  of 
Montana,  but  were  and  are  citizens  and  residents  of  the  state 
of  Iowa.  The  relator  contends  that,  said  Bell  and  Kent  not 
being  citizens  of  the  state  of  Montana  at  the  execution  of  said 
contract,  nor  at  the  present  time,  the  said  board  exceeded  its 
jurisdiction  by  entering  into  said  contract,  and  now  threatens 
to  continue  to  exceed  its  jurisdiction  by  carrying  out  the  terms 
of  said  contract  made  with  said  Bell  &  Kent,  as  aforesaid, 
unless  prohibited  from  so  doing.  The  relator  asks,  therefore, 
that  this  court  issue  its  writ  of  prohibition  restraining  and 
prohibiting  the  said  board  from  carrying  out  said  contract 
with  Bell  &  Kent. 
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The  respondent  board  appeared  by  counsel,  and  filed  its 
motion  in  the  nature  of  a  demurrer  to  the  application,  on  the 
ground  that  the  same  does  not  state  facts  sufficient  to  entitle 
the  relator  to  the  relief  sought. 

The  contention  of  the  relator  is  that,  under  the  law,  the 
board  has  no  authority  or  power  to  enter  into  the  contracts 
mentioned  in  the  affidavit  with  any  architect  not  a  citizen  of 
this  state.  The  determination  of  this  question  involves  a  con- 
struction of  the  law  passed  by  the  legislative  assembly  at  its 
last  session.  (See  Session  Acts  1897,  pp.  166-171.)  This 
act  amended  the  former  legislation  of  the  state  providing  for 
the  erection  of  a  state  capitol  building.  The  attorney  general 
contends  that  Section  2  of  the  Act  of  1897  does  not  limit  or 
confine  the  board  in  procuring  plans  and  specifications  for  the 
capitol  building  to  plans  and  specifications  prepared  by  archi- 
tects who  are  citizens  of  the  state.  It  is  true  that  this  section 
does  not  in  express  terms  re(iuire  the  board  to  contract  with 
architects  who  are  citizens  of  the  state  for  such  plans  and 
specifications.  But  Section  3  of  the  same  act,  after  providing 
that  the  board  shall  contract  with  the  architect  chosen  for  com- 
{)eusation,  and  prescribing  the  duties  of  the  architect,  fixing 
his  bond,  etc.,  has  this  proviso:  ''That  all  architects,  super- 
intendents and  contractors  shall  be  citizens  of  the  state  of 
Montana."  It  is  true  that  the  board  is  authorized  by  the  law 
of  1897  to  "avail  itself  of  the  plans  and  specifications  hereto- 
fore adopted  for  a  state  capitol  building''  if  the  same  can  be 
modified  and  used  in  the  construction  of  the  new  and  different 
building  to  be  erected  by  the  board  under  the  amended  law. 
But  it  does  not  appear  by  the  application  in  this  case  that  any 
modified  plans  and  specifications  heretofore  adopted  for  a  capi- 
tol building  are  being  now  used  by  the  board,  or  that  the 
board  contemplates  using  such  plans  and  specifications  in  erect- 
ing the  building.  It  is  alleged  that  the  board  has  contracted 
for  pkns  and  specifications  furnished  by  architects  not  citizens 
of  the  state,  and  has  also  contracted  with  such  architects  to 
superintend  the  construction  of  the  building.  We  are  not 
prepared,  therefore,  to  hold  that  the  affidavit  for  the  writ  does 
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not  slate  facts  sufficient  to  entitle  the  relator  to  relief.  If  the 
plans  and  specifications  contracted  for  are  the  uioditied  plans 
and  specifications  heretofore  adopted  for  a  state  capitol  build- 
ing, this  fact  should  be  pleaded  by  answer.  If  the  persons  to 
whom  the  contracts  mentioned  in  the  affidavit  were  or  are  citi- 
zens, or  if  either  of  them  was  or  is  a  citizen,  of  the  state,  such 
fact  should  be  set  out  in  an  answer.  These  matters  cannot  be 
determined  upon  the  hearing  of  the  motion  under  discussion. 

TJie  motion  is  overniled. 


STATE  OF  MONTANA,  Respondent,  v.  HARRY  GILL,     .^^^^ 

I  24    844 

ET'AL.,  Appellants.  .  181151 

ao  fitt 

[Submitted  May  18, 1898.    Decided  May  23, 1886.]  |  31     15l| 

f36      liri 

Criminal  Law — Rohhery — Information — Instrxiction — Record 

on  Appeal, 

1.  RoBBBBY.— information.— An  loJanctloD  for  robl)ery  charged  as  follows  (orolttiDK 
uDimportant  matters) :  That  the  defendants  on  the  18th  day  of  November,  A.  D. 
eighteen  hundred  and  ninety-seven,  with  force  and  arms  in  and  upon  one  "C.  H..' 
then  and  there  being,  feloniously  did  make  an  assault,  and  the  said  **G.  H."  in  bodily 
fear  and  danger  of  liis  life  then  and  there  feloniously  did  put,  and  (describing  the 
property)  of  the  goods  and  chattels  of  said  "C.  H."--then  and  there  in  the  possession 
of  the  said  **C.  H.,"  from  the  immediate  presence  of  the  said  "0.  U.'^  and  against  the 
win  of  the  said  **C.  H.,"  by  means  of  the  fear  aforesaid,  did  feloniously  steal,  take 
and  carry  away,  with  the  Intent  then  and  there  to  deprive  the  said  '*G.  H.*'  thereof, 
etc.  'Hekd^  first,  that  the  information  states  the  time  when  the  property  was  taken. 
>econd,  that  the  intent  to  deprive  the  owner  of  the  property  was  sufficiently  alleged. 
Third,  that  Uie  information  sufficiently  charged  the  fear  necessary  to  constitute  the 
crime  of  robbery  as  defined  in  Section  891  of  the  Penal  Code. 

2.  IK8TRUCTTON.— Where  the  record  on  appeal  does  not  contain  any  evidence,  the 
court  will  not  consider  any  assignment  of  error  In  the  giving  or  refusing  instructions. 

Appeal  from   District    Courts    Madison    County;    M.   JL 
I^arker^  Jxidge. 

Harry  Gill  and  four  others  were  convicted  of  robbery,  and 
they  appeal.     Affirmed. 


ir.  A.  Clark^  for  Appellants. 

C.  B.  Nola/n^  Attorney  General^  for  the  State. 
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Pemberton,  C.  J.  The  appellants  were  tried  and  con- 
victed in  the  district  court  of  Madison  county  of  the  crime  of 
robbery,  and  from  the  judgment  of  conviction  this  appeal  is 
prosecute<l. 

Counsel  for  the  appellants  contends  that  the  information  is 
fatally  defective,  in  that  it  does  not  state  facts  suffici^t  to 
constitute  a  public  offense. 

The  information  charges  that  the  crime  of  robbery  was 
committed  by  the  appellants  as  follows:  ''That  the  said 
Harry  Gill,  George  Ogilvie,  James  Layhay,  William  Benoit, 
and  Charles  Truby,  on  the  13th  day  of  November,  A.  D. 
eighteen  hundred  and  ninety-seven,  at  the  county  of  Madison, 
state  of  Montana,  with  force  and  arms,  in  and  upon  one 
Charles  L.  Hathaway,  then  and  there  being,  feloniously  did 
make  an  assault,  and  the  said  Charles  L>.  Hathaway  in  bodily 
fear  and  danger  of  his  life  then  and  there  feloniously  did  put, 
and  ten  pounds  of  gold  amalgam,  a  more  particular  descrip- 
tion wnereof  is  to  the  sai<l  county  attorney  unknown,  of  the 
value  of  seven  hundred  and  fifty  dollars,  and  one  revolver, 
known  as  a  'Colt's  Frontier  Six-Shooter,'  a  more  particular 
description  whereof  is  to  the  said  county  attorney  unknown, 
of  the  value  of  twelve  dollars,  of  the  goods  and  chattels  of 
said  Charles  L.  Hathaway,  the  true  owner  thereof,  then  and 
there  in  the  possession  of  the  said  Charles  L.  Hathaway,  from 
the  immediate  i>resence  of  the  said  Charles  L.  Hathaway,  and 
against  the  will  of  the  taid  Charles  L.  Hathaway,  by  means 
of  the  fear  aforesaid,  did  feloniously  steal,  take,  and  carry 
away,  with  the  intent  then  and  there  to  deprive  the  said 
Charles  L.  Hathaway  thereof,"  etc. 

Counsel  contends  that  there  is  no  allegation  in  the  informa- 
tion as  to  when  the  property  was  taken  from  the  owner. 
But  we  think  this  contention  is  not  sup{X)rted.  The  informa- 
tion alleges  the  assault  to  have  been  made  on  the  13th  day  of 
November,  1897,  and,  after  describing  the  pro[)erty  as  then 
and  there  in  possession  of  Hathaway,  charges  that  the  appel- 
lants did  feloniously  steal,  take,  and  carry  away  said  pro- 
perty,  '*with  the  intent  then  and  there  to  deprive"  Hathaway 
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thereof.  This  language  admits  of  no  uncertain  construction 
as  to  when  it  is  charged  appellants  took  the  property  from  the 
possession  of  the  owner. 

Counsel  makes  the  contention  that  there  is  no  allegation  in 
the  information  of'  any  intent  to  deprive  the  owner  of  any 
property.  The  information  charges  the  property  to  have 
been  stolen  <  'with  the  intent  then  and  there  to  deprive  the 
said  Charles  L.  Hathaway  thereof.^'  It  is  apparent  that  the 
word  'thereof"  refers  to  the  property  described.  The  lan- 
guage of  the  information  admits  of  no  other  reasonable  con- 
struction. 

It  is  claimed  by  appellants^  counsel  that  the  information 
does  not  contain  any  sufficient  allegation  of  fear  so  as  to  con- 
stitute robJt>ery  under  our  statute.  The  language  of  the  in- 
formation charging  fear  is,  '*And  the  said  Charles  L.  Hatha- 
way in  bodily  fear  and  danger  of  his  life  then  and  there  fel- 
oniously did  put."  Counsel  contends  that  this  is  not  the 
equivalent  of  the  *'fear  of  an  unlawful  injury  to  person  or  to 
property"  mentioned  in  our  statute  as  a  necessary  element  of 
rolibery.  (Sec.  391,  Penal  Code. )  But  it  is  difficult  to  under- 
stand how  a  person  can  be  feloniously  put  in  bodily  fear  and 
danger  of  his  life  without  being  in  fear  of  an  unlawful  injury 
to  his  person.  The  information  charges  more  than  the  stat- 
ute requires,  and,  if  that  be  the  only  fault  or  criticism,  the 
information  is  good.  (Bishop  on  Criminal  Procedure,  Vol.  I, 
Sec.  613.) 

We  think  the  information  sufficient  when  tested  by  the 
rules  prescribed  by  our  Code.  (Sections  1841,  1842,  Penal 
Code;   State  v.  Bloor,  21  Mont.  49,  52  Pac.  611.) 

The  court  gave  the  following  instruction  to  the  jury:  *'The 
jury  are  instructed  that  although  the  jury  may  believe,  from 
the  evidence,  that  Hathaway  was  indebted  to  the  defendants 
in  different  sums  of  money,  that  fact  would  not  justify  the 
defendants  in  taking  from  said  Hathaway  the  personal  prop- 
erty mentioned  and  described  in  the  information,  or  any 
part  thereof,  by  force  and  violence,  or  in  any  other  way  ex- 
cept  by  the  voluntary  consent  of  said  Hathaway,  or  by  due 
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process  of  law,  and  that  such  taking  by  force  and  violence  or 
against  the  voluntary  consent  of  the  said  Hathaway  was  un- 
lawful,"— and  refused  to  give  the  following  one,  at  the  re- 
quest of  appellants:  *'If  the  jury  believe  from  the  evidence 
in  this  case  that  the  defendants  went  to  the  house  where  said 
Hathaway  was  sleeping  with  intent  and  purpose  of  securing 
from  said  Hathaway  the  money  that  was  due  them  for  their 
wages,  or  compelling  the  said  Hathaway  to  pay  them  their 
wages,  or  deliver  up  to  them  the  amalgam  in  his  possession  in 
payment  or  part  payment  of  said  wages,  and  that  the  said 
Hathaway  got  said  amalgam,  and  handed  it  over  or  put  it  in 
a  position  where  the  said  defendants,  or  either  of  them,  could 
take  possession  of  it,  then,  in  law,  said  defendants  were  not 
guilty  of  robbery,  and  you  must  acquit." 

This  action  of  the  court  is  assigned  as  error.  Whether 
such  action  of  the  court  was  erroneous  or  not  depends  neces- 
sarily upon  what  the  evidence  was.  It  is  impossible  for  us  to 
determine  whether  or  not  the  court  erred  in  this  particular 
without  an  examination  of  the  evidence,  and  there  is  not  a 
syllable  of  evidence  in  the  record.  The  attorney  general 
practically  concedes  in  his  argument  that,  if  the  evidence  was 
before  the  court,  it  would  show  that  the  district  court  erred 
in  giving  and  refusing  the  instructions  complained  of,  but 
says,  also,  if  the  facts  constituting  the  alleged  crime  be  as  in- 
dicated in  the  instruction  refused  by  the  court,  and  that  such 
facts  do  not  in  law  constitute  robbery,  then,  under  the  condi- 
tion of  the  record  in  this  case,  the  proper  appeal  of  the  appel- 
lants is  to  the  executive  of  the  state.  We  are  fully  in  accord 
with  the  attorney  general  in  this  respect.  At  any  rate,  the 
record  is  in  such  condition  that  we  are  unable  to  consider  the 
error  assigned  in  the  giving  and  refusing  of  the  instructions 
in  ((uestion. 

The  judgment  is  affirmed. 

A^rmed, 

Hunt  and  Pigott,  JJ,,  concur 
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STATE  OF  MONTANA  ex  rel.,  ALEX.  J.  JOHNSTON, 
Relator,  v.  DISTRICT  COURT,  Respondent. 

[Submitted  May  4, 1896.    Dooided  May  28, 1898.] 

Receiver — Appointment  of — Collateral  Attack — Contempt. 

1.    'R^cnrv'KR'-'AppoinimeM  of —CoUaier'al  Attach,— kxi  order  appointing  a  receiver 

may  be  attacked  collaterally,  where  It  appears  upon  the  face  of  the  proceeding  that 

the  court  did  not  have  Jurisdiction  to  grant  the  order. 
*.    Same— Contempt.— 'Where  a  court  has  made  an  order  apiwintlng  a  recelTer,  without 

Jurisdiction  so  to  do,  a  stranger  to  the  proceeding  cannot  be  punished  for  a  contempt 

of  court,  for  Interfering  with  such  order. 

Petition  by  Alex.  J.  Johnston  ior  certiorari  to  the  District 
Court  of  the  Second  Judicial  District.     Writ  issued. 

Statement  of  the  ease  by  the  justice  delivering  the  opinion. 

The  relator  sets  forth  substantially  the  following  facts  in 
his  petition  for  a  writ:  An  action  was  commenced  in  the  dis- 
trict court  of  Silver  Bow  county  by  J.  D.  Thonjas  and  George 
P.  Bretherton  against  the  Thornton-Thomas  Mercantile  Com- 
pany, a  corporation,  asking  for  the  appointment  of  a  receiver 
to  take  charge  of  all  the  property  of  said  corporation,  collect 
its  rents,  etc. ,  and  to  sell  the  property  of  the  corporation,  and 
to  practically  wind  up  its  business.  The  district  court  ap- 
pointed one  H  H.  Hubbard  as  receiver,  and  such  receiver 
duly  entered  upon  his  duties,  and  took  charge  of  the  effects  of 
the  corporation.  Thereafter  the  court  directed  the  receiver 
to  sell  and  dispose  of  the  btock  of  merchandise  which  then  be- 
longed to  the  corporation,  and  in  pursuance  of  such  order  the 
receiver  sold  the  stock  to  the  firm  of  Lutey  Bros.,  who  paid 
to  the  receiver  therefor  the  sum  of  $3,241.19.  The  receiver 
deposited  said  sum  of  money  to  his  credit  as  receiver  in  the 
bank  of  W.  A.  Clark  &  Bro.,  at  Butte.  Thereafter  the  said 
Thornton-Thomas  Mercantile  Company  applied  to  the  supreme 
court  of  the  state  for  a  writ  of  certiorari  to  annul  the  action  of 
the  district  court  in  the  appointment  of  a  receiver  of  said  cor- 
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poration,  upon  the  ground  that  such  appointment  was  unau- 
thorized and  void,  for  the  reason  that  the  court  had  no  juris- 
diction to  make  the  same.  This  court  decided  that  the  action 
of  the  district  court  was  null  and  void,  that  there  was  nothing 
before  the  court  to  authorize  the  appointment  of  a  receiver, 
and  that  the  order  appointing  a  receiver  and  all  orders  of  the 
court  made  subsequent  thereto  should  be  vacated.  ( State  v. 
Clanct/y  20  Mont.  284,  60  Pac.  852.) 

After  the  decision  of  this  court  the  creditors  of  the  corpora- 
tion attached  the  stock  of  merchandise  that  had  been  purchased 
by  Lutey  Bros,  for  debts  due  by  the  Thornton-Thomas  Mer- 
cantile Company.  The  sheriff  took  possession  of  the  property 
from  Lutey  Bros,  by  virtue  of  the  writs  of  attachment,  and 
afterwards  sold  the  same  to  satisfy  the  judgments  against  the 
corporation.  Lutey  Bros,  then  petitioned  the  district  cx)urt 
of  Silver  Bow  county  for  an  order  directing  the  receiver  of 
the  corporation  to  repay  to  them  the  sum  of  $3,241.19,  said 
sum  being  the  amount  they  had  paid  to  the  receiver  for  the 
stock  of  merchandise.  The  receiver  moved  to  dismiss  the  pe- 
tition of  Lutey  Bros.,  but  the  court  overruled  this  motion. 
Thereupon  the  receiver  and  Lutey  Bros,  agreed  that  the  sum 
of  $2,825.39  was  the  amount  remaining  due  from  the  receiver 
to  Lutey  Bros. ,  and  the  court  then  directed  the  receiver  to  jmy 
this  latter  amount  to  Lutey  Bros,  out  of  any  moneys  in  his 
hands  which  he  had  received  from  Lutey  Bros,  for  the  stock 
of  merchandise.  The  receiver  then  presented  to  the  bank  of 
W.  A.  Clark  &  Bro.  a  check  payable  to  the  order  of  himself, 
signed  by  E.  H.  Hubbard,  receiver,  for  the  sum  of  $2,825.39, 
in  order  to  obtain  the  money  to  comply  with  the  order  of  the 
court  directing  him  to  pay  said  amount  to  Lutey  Bros.  The 
receiver  exhibited  to  A.  J.  Johnston,  the  cashier  of  said  bank- 
ing house  of  W.  A.  Clark  &  Bro.,  a  copy  of  the  order  of  the 
court  directing  him,  as  receiver,  to  pay  the  said  sum  of  money 
to  Lutey  Bros.,  but  the  said  Johnston,  the  relator  in  this  case, 
refused  payment  of  the  check  presented  by  the  receiver. 
Thereupon  Hubbard,  as  receiver,  filed  a  petition  alleging  the 
facts  as  heretofore  set  forth,  and  showing  that  he   had  to  his 
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credit  as  receiver  more  than  enough  money  to  pay  the  check, 
and  that  the  said  Johnston  knew  that  the  said  money  was  de- 
posited in  the  bank  of  W.  A.  Clark  &  Bro.  to  the  credit  of 
£.  H.  Hubbard,  as  receiver.  The  court  then  directed  said 
Johnston  to  show  cause  why  he  should  not  pay  the  check  of 
the  receiver,  or  be  punished  for  contempt  for  interfering  with 
the  receiver  in  the  discharge  of  his  duties.  Johnston,  the 
cashier  of  the  bank,  for  an  answer  to  the  order,  admitted  the 
truth  of  the  material  facts  alleged  in  the  petition,  but  averred 
that  the  court  had  no  jurisdiction  over  him  or  the  said  money, 
and  that  the  money  deposited  in  the  bank  of  Clark  &  Bro.  had 
been  attached  by  W.  A.  Clark  &  Bro. ,  the  banking  firm  where 
the  said  fund  was  deposited,  and  that  in  the  said  action  the 
said  Hubbard  and  he,  the  said  Johnston,  had  been  served  with 
notices  of  garnishment  Johnston  further  alleged  upon  infor- 
mation and  belief  that  while  Lutey  Bros,  had  possession  of  the 
stock  of  merchandise  which  they  had  bought  from  the  said 
Hubbard  as  receiver,  they  had  sold  about  $1,500  worth  of  the 
goods,  and  that  the  sale  by  Hubbard,  as  receiver,  to  Lutey 
Bros,  had  not  been  revoked  by  the  corporation,  and  that  the 
said  $1,500  ought  to  have  been  deducted  from  the  total  of 
$3,241.19,  and  that  the  said  Hubbard  and  Lutey  Bros,  were 
in  collusion  to  deprive  W.  A.  Clark  &  Bro.  o'f  their  just  right 
to  the  money  on  deposit  in  the  said  banking  house.  The  dis- 
trict court  ruled  that  the  reply  of  Johnston  did  not  exonerate 
him  from  paying  the  check  of  Hubbard,  as  receiver,  and  ac- 
cordingly ordered  that  said  Johnston  pay  to  said  Hubbard,  as 
receiver,  the  sum  of  $2,825.39,  upon  the  receiver  presenting 
to  the  said  banking  house  of  W.  A.  Clark  &  Bro.  a  check 
properly  drawn  upon  the  fund  on  deposit,  as  heretofore  re- 
ferred to,  within  fifteen  days  from  the  date  of  the  order  of  the 
court,  or  that  he  be  imprisoned  in  the  county  jail  until  he  com- 
ply with  the  order.  The  respondent  contends  that  upon  the 
record  the  court  is  not  warranted  in  issuing  the  writ  prayed  for. 

John    B.     Welcome  and    Corbett^    Clayherg   <&   Gunny   for 
Relator. 
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Campbell  tfe  Parr^  for  Respondenta 

Hunt,  J.  We  think  the  learned  counsel  for  the  respond- 
ents has  assumed  a  false  premise  in  his  brief,  and  upon  it  has 
constructed  his  argument.  His  error  lies  in  the  very  state- 
ment of  the  question  for  consideration,  which  he  puts  as  fol- 
lows :  '  'Is  the  person  with  whom  a  receiver  of  a  court  de- 
posits money  or  property  subject  to  the  order  of  the  court  ?"" 
No  doubt  that,  if  the  case  were  one  where  the  cashier  of  a  de- 
pository of  a  receiver's  funds  had  refused  to  obey  the  order  of 
a  court  of  competent  jurisdiction  to  pay  into  the  receiver's 
hands  money  belonging  to  him  as  receiver,  and  held  by  the 
depository  as  a  credit  to  the  receiver's  account,  the  officer  of 
such  depository  so  refusing  would  be  liable  in  a  contempt  pro- 
ceeding, upon  the  familiar  doctrine  that  an  unauthorized  in- 
terference with  a  receiver's  possession  constitutes  a  contempt 
of  court.  (High  on  Receivers,  Sec.  164.)  Nor  will  it  be  denied 
that  the  liability  of  one  who  interferes  with  the  rights  of  a 
receiver  or  his  business  by  any  unauthorized  refusal  to  turn 
over  property  or  funds  to  which  the  receiver  is  entitled,  and 
for  the  delivery  over  of  which  the  receiver  has  given  orders, 
would  make  the  one  so  refusing  guilty  of  a  contempt  of  court. 
So  far,  therefore,  as  these  general  principles  of  equity  juris- 
diction which  are  relied  upon  by  respondent  are  applicable,  we 
do  not  dissent  from  them.  We  likewise  agree  to  the  propo- 
sition that,  where  one  refuses  to  pay  money  held  by  him  as  a 
credit  to  the  receiver's  account,  upon  an  order  by  the  receiver 
made  pursuant  to  an  order  of  court,  the  party  so  refusing  to 
pay  in  a  contempt  proceeding  cannot  justify  his  refusal  upon 
the  ground  that  the  appointment  of  the  receiver  was  im- 
properly made,  or  even  erroneous,  for  the  court  will  not  con- 
sider those  matters  in  a  collateral  proceeding.  The  writ  of 
certiorari  being  one  of  review  limited  to  the  determination  of 
whether  the  inferior  court  has  exceeded  its  jurisdiction,  and 
regularly  pursued  its  authority,  the  action  of  the  district  court 
after  it  assumed  jurisdiction  and  took  control  through  a  re- 
ceiver, however  erroneous  that  action  may  have  been,  unless 
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it  was  void,  could  not  be  disobeyed,  and  the  disobedience 
jnstiiied  by  answering  that  the  court's  order  was  erroneously 
or  improvidently  made.     (Smith  on  Receiverships,  p.  85.) 

But  here  the  error  of  the  court  in  adjudging  petitioner 
guilty  upon  the  facts  alleged  was  one  that  involved  an  excess 
of  the  court's  jurisdiction.  This  is  apparent,  under  the  de- 
cision of  this  court  in  State  v.  Clancy^  20  Mont.  284, 
50  Pac.  852,  where  it  was  decided  that  the  original 
complaint  filed  in  the  district  court  of  Silver  Bow 
county  in  the  case  of  J.  D.  Thomas  et  al.  against  Thornton- 
Thomas  Mercantile  Company  was  <*virtually  a  blank  paper,'' 
and  that  for  various  reasons,  stated  in  the  opinion,  there  was 
no  authority  of  law  to  appoint  a  receiver  of  the  corporation 
at  all  upon  the  showing  made.  The  case,  therefore,  is  not 
one  where  there  has  been  a  receiver  appointed  by  a  competent 
court  with  jurisdiction  over  the  subject-matter  and  of  the 
parties  before  it,  and  where  the  court's  orders  were  regular, 
even  though  erroneous,  but  one  where  the  court  has  done  that 
which  is  a  nullity,  and  where  all  the  orders,  including  the  one 
appointing  a  receiver,  and  all  those  subsequent  thereto,  are 
absolutely  void,  and  entirely  beyond  the  jurisdiction  of  the  • 
court  that  made  them.  {People  v.  Weigley^  155  111.  491,  40 
N.  E.  300. )  Such  being  the  state  of  the  case,  the  order  of 
the  district  court  appointing  the  receiver  can  be  assailed  col- 
laterally, and  with  impunity  by  anybody.  (Van  Fleet's  Col- 
lateral Attack,  Sec.  16.) 

The  real  question  for  decision,  then,  is  whether  the  district 
court  in  which  the  receiver  was  appointed,  and  in  which  the 
court  ordered  that  the  receiver  pay  Lutey  Bros,  the  sum  of 
money  named  in  the  order,  had  jurisdiction  to  grant  the  ulti- 
mate relief  prayed  for  in  the  complaint  in  the  original  action. 
And  as  that  question  has  been  answered  by  this  court  in  the 
negative,  it  follows  that  the  court  had  no  power  in  the  pro- 
ceedings in  that  action  to  authorize  the  receiver  to  pay  over 
any  moneys  to  his  credit  in  the  bank  of  Clark  &  Bro.  to 
Liutey  Bros,  after  the  same  were  attached  in  the  hands  of  the 
bank.     If,  after  our  decision,  the  Thornton-Thomas  Mercan- 
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tile  Company  had  gone  into  court,  and  made  an  application  to 
have  its  property  which  had  been  taken  away  and  sold  by  the 
receiver  restored  to  it  by  him,  and  the  court  had  made  an 
order  to  that  effect  and  the  receiver  had  disobeyed  the  order, 
it  may  be  that  such  disobedience  would  have  constituted  a 
contempt,  as  was  held  in  People  v.  JoneSy  33  Mich.  303;  or 
perhaps  the  money  collected  by  the  receiver,  who  acted  under 
an  appointment  that  was  void,  could  be  recovered  by  the  party 
entitled  to  it  in  an  action  in  assumpaUy  as  in  Johnsmi  v.  Pwc- 
era,  21  Neb.  292,  32  N.  W.  62.  See,  also,  O' Malioney  v. 
Belmont^  62  N.  Y.  133,  But  where  a  stranger  to  all  parties 
to  the  original  suit  of  Thomas  et  al.  against  the  Thornton- 
Thomas  Mercantile  Company  has  disobeyed  an  order  of  court 
which  the  court  had  no  authority  in  law  to  make,  he  cannot  be 
guilty  of  contempt.  {State  ex  rel.  Evans  v.  Winder  (Wash. )  44 
Pac.  125;  Clark  v.  Burke,  163  111.  334,  45  N.  E.  236;  Peoj>le 
V.  Weigley,  155  111.  491,  40  N.  E.  300.)  **A  party  cannot  he 
guilty  of  contempt  of  court  for  disobeying  an  order  which  the 
court  had  no  authority  of  law  to  make.^'  {Leopolds,  People^ 
140  111.  653,  30  N.  E.  348;  Brown  v.  Moorey  61  Cal.  432; 
People  V.  O'Neil,  47  Cal.  109;  Wdtney  v.  Ilofftover  Jfaiiimai 
Baakim^.)  15  South.  33.) 

We  are  of  the  opinion  that  the  writ  prayed  for  must  issue, 
and  it  is  so  ordered. 

Pemberton,  C.  J.  and  Pioott,  J.,  concur. 
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iriSj  JOHN   EAKINS  et  al.,  Appellants,  v,  JAMES  W.  KEM- 

34      65{ 

PER,  Respondent. 

[Submitted  May  20, 1806.    Decided  May  ao,  1886.] 

Judgment — By  Default —  Yaoating, 

Id  an  action  of  forcible  entry  and  unlawful  detainer,  a  Judgment  by  default  was  taken 
and  defendant  moved  to  set  aside  the  same.  It  appeared  upon  the  motion  that  the 
action  was  oummenoed  in  the  district  court  and  that  the  defendttnt  retained  attor. 
neys  to  represent  him  and  gave  them  the  summons  and  complaint  served  upon  htm 
and  also  told  them  the  date  of  service;  it  further  appeared  that  the  summons  In  such 


• 
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cass  is  made  returnable  not  less  than  four  nor  more  than  twelve  days  after  the  date 
of  the  summons;  that  the  attorneys  for  defendant  read  the  prayer  of  the  complaint 
which  was  served  with  the  summons,  and  from  that  concluded  that  the  action  was 
one  of  ejectment  in  which  class  of  actions  defendant  would  have  20  days  within 
which  to  answer:  J7eZd,  that  an  order  setting  aside  the  Judgment  by  default  was  not 
an  abuse  of  discretion,  and  would  not  be  disturbed. 

Appeal  from  District  Courts  Silver  Bow  County:  William 
Oaucy,  Judge. 

Action  by  John  Eakins  and  the  Butte  Sewer-Pipe  &  Tile 
Company  against  James  W.  Kemper.  From  an  order  setting 
aside  a  judgment  by  default,  plaintiffs  appeal.     AflBrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  by  the  plaintiffs  to  recover  the  posses- 
sion of  certain  premises  and  mining  claims,  and  for  damages 
for  the  detention  of  the  ])ossession  of  such  property  and 
premises  from  the  plaintiffs.  The  suit  was  instituted  under 
the  statutory  authority  providing  summary  proceedings  lor 
obtaining  possession  of  real  property,  and  defining  what  con- 
stitutes guilt  of  forcible  entry  and  of  forcible  detainer.  (Sec- 
tion 2080  et  ^eq.  Code  of  Civil  Procedure). 

The  plaintiffs'  complaint  was  filed  April  19,  1897.  Sum- 
uions  was  issued  on  that  day,  requiring  defendant  to  answer 
on  or  before  April  26,  1897,  or  to  submit  to  judgment  by  de- 
fault.    The  summons  was  duly  served  on  April  19th. 

On  April  27,  1897,  the  default  of  the  defendant  was  en- 
tered, said  defendant  having  made  no  appearance  whatsoever 
Judgment  was  entered  on  the  same  day  in  favor  of  plaintiffs, 
and  against  the  defendant;  and  it  was  ordered  that  the  ])lain- 
tiffs  recover  from  the  defendant  the  possession  of  the  eeriain 
premises  described  in  the  complaint,  and  that  the  plaintiffs  l»e 
restored  to  the  possession  of  said  premises  and  mining  claims. 
It  was  also  further  ordered  that  the  plaintiffs'  damages  be 
trebled,  and  judgment  in  their  favor  was  rendered  in  the  sum 
of  $975.  with  interest  and  costs. 

On  April  28,  1897,  execution  was  issued  upon  the  judg- 
ment referred  to,  and  the  plaintiffs  were  restored  to  the  pos- 
session of  the  premises  described  in  the  complaint. 

VOUXXI-U 
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On  May  3,  1897,  the  defendant  moved  to  vacate  and  set 
aside  the  judgment,  on  the  ground  that  it  had  been  entered 
against  him  through  his  mistake,  inadvertence,  surprise,  and 
excusable  neglect,  and  for  the  reason  that  he  had  a  just  and 
meritorious  defense  to  the  action.  The  answer  submitted 
with  the  motion  to  set  aside  the  default,  contained  denials  of 
the  averments  in  the  complaint,  which  denials,  if  true,  consti- 
tuted a  sufficient  defense.  The  affidavits  filed  in  support  of 
the  motion  contained  facts  as  set  forth  in  the  opinion  of  this 
court 

The  district  court,  on  May  6,  1897,  set  aside  the  judgment 
theretofore  rendered,  and  made  an  order  restorino:  defendant 
to  the  possession  of  the  premises  from  which  he  had  been  dis- 
possessed by  virtue  of  the  judgment  of  the  court. 

Plaintiffs  excepted  to  the  action  of  the  court,  and  appeal 
from  the  order  setting  aside  and  vacating  the  default,  and  set- 
ting aside  and  vacating  the  judgment  entered  therein,  and 
from  the  judgment. 

J,  O.  Bender,  for  Appellants. 

(Citing:  Thmnas  v.  Chambers^  14  Mont.  423;  Hageii  v. 
Lorentz  et  al,^  13  Mont.  406;  City  of  Helena  v.  Brvie  et  al.^ 
15  Mont.  429;  Herhert  Importing  Company  v.  Iloganj  16 
Mont.  384;  Busy  v.  Prudom  et  al.y  30  Pac.  798;  Martin  v. 
BeLodge^  15  Mont.  843;  Clhamhers  et  al.  v.  City  of  Butte^  16 
Mont.  90;  Butte  Butchering  Company  v.  ClarJc^  19  Munt. 
306;  Sherman  v.  Jorgensen^  39  Pac.  863;  Williamson  v.  Cum- 
mings  Rock  Brill  Co,,  30  Pac.  762.) 

e/.  Z.  it  M.  Z.  Wines,  for  Respondent. 

Hunt,  J.  So  far  as  material  to  the  question  presented  in 
this  case  for  decision,  the  affidavit  of  the  defendant,  Kemper, 
after  setting  forth  somewhat  in  detail  the  facts  upon  which 
his  case  was  based,  and  wherein  he  avers  his  own  possession 
of  the  ground  described  in  the  complaint  and  the  entry  there- 
on during  the  temporary  absence  of  his  (the  defendant's)  cus- 
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todian  of  the  property,  proceeds  substantially  as  follows: 
Affiant  says  that  after  he  was  served  with  summons,  in  the 
afternoon  of  April  19th,  he  delivered  it  to  J.  L.  Wines,  one 
of  his  attorneys;  that  he  himself  understood  the  action  to  be 
one  to  eject  or  put  him  off  of  the  premises;  and  that  he  be- 
lieved that  in  all  such  litigation  the  defendant  had  20  days 
after  service  of  the  complaint  and  summons  in  which  to  ap- 
j)ear;  and  that,  when  he  delivered  the  papers  to  his  attorney, 
the  attorney  told  him  he  had  20  days,  and  affiant  acted  under 
that  belief,  but  that,  if  he  had  known  that  he  was  required  to 
ansiver  in  less  time,  he  would  not  under  any  circumstances 
have  permitted  judgment  to  be  entered  against  him,  as  he  was 
firmly  convinced  that  plaintiffs  had  no  right  to  the  pienii!>es 
involved,  or  to  eject  affiant  therefrom;  and  that  in  making  the 
purchase  of  the  property  described  in  the  complaint,  and  im- 
proving the  same,  affiant  had  expended  about  $6,000.  Affiant 
also  stated  that  the  judgment  was  taken  against  him  on  April 
27th,  without  his  knowledge,  and  that  he  was  willing  to  sub- 
rait  to  all  such  terms  as  the  court  might  impose  in  the  event 
that  the  judgment  against  him  was  vacated  and  set  aside. 

J.  I  J.  Wines,  attorney  for  defendant,  stated  that  the  com- 
plaint and  summons  in  the  action  were  handed  to  him  by  the 
defendant,  Kemper,  on  April  19;  that  he  observed  that  the 
complaint  was  attached  to  the  summons;  that  he  read  the 
prayer  of  the  complaint,  and  believed  that  the  suit  was  an  or- 
dinary action  in  ejectment,  and  made  a  memorandum  on  the 
hack  of  thiB  papers  as  follows:  * 'Served  the  19  April,  1897; 
twenty  days;''  and  then  put  the  papers  away,  expecting  to 
prepare  a  defense  within  the  20  days  which  he  believed  his 
client  had  in  which  to  appear.  Mr.  Wines  further  said  in  his 
affidavit  that  the  statute  does  not  require  a  copy  of  the  com- 
plaint to  be  served  in  an  action  of  forcible  entry  or  forcible 
and  unlawful  detainer,  and  the  fact  that  a  copy  of  the  com- 
plaint in  this  action  was  so  served  misled  him,  and  that  by 
reason  of  this  fact  he  did  not  examine  or  read  the  summons, 
and  had  no  idea  that  the  action  was  one  of  forcible  entry  or 
of  forcible  and  unlawful  detainer  until  after  the  judgment  by 
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default  had  been  taken,  and,  furthermore,  that,  if  a  copy  of 
the  complaint  had  not  been  served  with  the  summons,  he  would 
have  at  once  examined  the  summons,  and  thus  would  have  dis- 
covered the  nature  and  character  of  the  action,  but  that  he  was 
entirely  misled  as  to  the  character  of  the  action,  and,  had  he 
not  been  so  misled,  he  would  have  caused  an  appearance  to  be 
entered  by  the  defendant  within  the  time  required  by  the  sum- 
mons and  thus  would  have  saved  default. 

Two  other  aflBidavits  were  filed  in  behalf  of  the  defendant, 
which  contained  statements  of  facts  in  relation  to  allegations 
of  force  contained  in  the  complaint,  and  denying  the  truth  of 
the  same. 

From  the  earliest  decisions  of  this  court,  thirty  years  ago, 
down  to  the  very  latest,  the  principle  has  been  established 
that  it  is  within  the  legal  discretion  of  a  trial  court  to  set 
aside,  or  to  refuse  to  set" aside,  a  default  and  judgment  there- 
on, and  that,  unless  it  apj)ears  that  there  has  been  an  abuse  of 
such  discretion,  it  is  the  duty  of  this  court  to  sustain  the  dis- 
trict court.  This  was  laid  down  in  Loch  v.  Schmith^  1  Mont. 
ST  and  has  been  followed  in  Wkitetiide  v.  IjKjan^  7  Mont. 
373,  17  I'ac.  34;  Ileardt  v.  McAllister,  9  Mont.  406,  24  Pac. 
2<)3;  Jrnseii  v.  Barbour,  12  Mont.  566,  31  Pac.  592;  Mautle 
v.  Largey,  17  Mont.  479,  43  Pac.  633;  and  Butte  Butcherhnj 
Co.  V.    Clarke,  19  Mont.  306,  48  Pac.  303. 

Section  2087,  Code  of  Civil  Procedure,  provides  that,  in 
actions  of  forcible  entry  or  unlawful  detainer,  the  summons 
is  returnable  at  a  date  to  be  designated  therein,  which  shall 
not  ])e  less  than  4  nor  more  than  12  days  from  its  date, 
and  also  that  the  complaint  need  not  be  served.  The  statutes 
provide  a  summary  remedy  when  possession  is  invaded,  and 
their  design  is  to  enable  one  who  is  ousted  to  be  restored 
to  his  original  possession  as  speedily  as  can  be.  For 
these  reasons,  the  time  for  a  defendant  to  enter  apj^ar- 
ance  is  shortened.  It  was  negligent  on  the  part  of  defendant's 
counsel  to  omit  to  read  the  summons;  and  were  it  not  for  the 
fact  that  a  copy  of  the  complaint  was  served,  and  that  thereby 
the  defendant's   counsel  might  reasonably  have  had  cause  to 
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believe,  and  did  believe,  that  the  action  was  an  ordinary  suit 
in  the  district  court,  to  be  proceeded  with  as  such  actions 
usually  are,  and  that  accordingly  the  defendant  had  20  days  in 
which  to  appear,  we  should  hesitate  to  aflSrm  the  orders  ap- 
pealed from.  But  upon  the  whole  showing  made,  although 
we  think  the  excuses  offered  by  defendant's  counsel  are  far 
from  strong,  still  it  is  very  evident  that  he  never  meant  to 
neglect  his  client's  interests,  and  that,  directly  after  he  knew 
the  fact  that  a  judgment  by  default  had  been  taken  against 
defendant,  he  wasextemely  diligent  in  moving  to  set  aside  the 
default,  and  always  acted  in  the  best  of  faith.  The  defense, 
too,  being  plainly  a  meritorious  one  on  the  pleading  offered, 
we  cannot  disturb  the  order  of  the  court 

The  order  appealed  from  will  therefore  be  aflSrmed,  but  all 
costs  of  this  appeal  are  hereby  ordered  to  be  taxed  against 
defendant  respondent. 


Affirmed. 


PeMberton,  C  J.  and  Pigott,  J.,  concur. 


STATE  OF  MONTANA,  Respondent,   /.'.   ED.  HOWELL, 

Appellant. 

[Submitted  May  17,  1898.    Decided  May  90, 1898.] 

AMaidt  and  Battery — Justification — Trespass — Instructioyi. 

Id  October,  1896',  defendant  bought  a  house,  took  possession  of  and  occupied  the  same 
until  Feb.  2nd,  1897,  on  which  day,  one  *'G,"  In  the  temporary  absence  of  the  derend- 
ant,  went  to  the  house  and  placed  an  extra  lock  on  the  door;  upon  defendunt'^  re- 
turn, a  difficulty  arose  between  him  and  "G,"  during  which  "6"  struck  him  with  a 
hatchet.  On  Feb.  3rd,  defendant  went  to  the  house,  removed  some  personal  property 
of  "G's"  and  then  shut  and  fastened  the  door^  at  that  time  '*G"  returned  to  the  liouse 
and  broke  open  the  door;  thereupon  the  defendant  made  the  assault  complained  of. 
The  court  charged  the  jury  as  follows:  "By  ^possession'  is  not  meant  a  mere  tem- 
porary and  passing  occupancy  of  lands  or  tenemeuts,  but  it  must  be  of  a  lasting,  per- 
manent or  substantial  nature.  A  person  entering  on  Unds  during  the  temporary  ab- 
seuce  of  the  owner  or  person  In  possession  does  not  thereby  abquire  a  possession  of 
the  prejiises  or  lands  so  entered  upon.''  Held,  that  the  instruction  was  erroneous. 
It  is  not  the  law  that  a  i  erson  can  defend  only  a  lasting,  pennanent  or  substantial 
possession.  A  person  may  have  a  lawful  possession,  such  as  he  may  defend,  which 
Is  not  lasting  or  permanent. 
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Hamr.— Held  also  error  under  the  above  facts  to  Instruct  the  jury  that  if  they  found  that 
**6"  was  In  possession  of  the  building  on  Feb.  2,  and  that  during  his  temporary  ab- 
sence on  the  day  following,  defendant  entered  therein— such  entry  was  not  sufficient 
to  constitute  possession. 

Same.  -Held,  that  the  evidence  shows  that  the  defendant  had  been  in  possession  of  the 
premises,  as  owner  thereof,  for  months,  and  that  under  BubdlTlslon  8,  Section  404  of 
the  Penal  Code,  he  had  the  right  to  defend  such  possession,  provided  he  used  no 
more  force  than  was  necessary  for  that  purpose;  and  that  it  was  error  to  refuse  an 
Instruction  to  that  effect. 

Appeal  from  District  Courty  Park  County^  Frank  Ilenry^ 
Judge. 

Ed.  Howell  was  convicted  of  assault  in  the  third  degree, 
and  from  a  judgment  rendered  on  the  verdict,  and  an  order 
denying  a  motion  for  a  new  trial,  he  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  was  tried  in  the  district  court  of  Park  county 
under  an  information  charging  him  with  an  assault  in  the 
second  degree,  committed  upon  one  J.  W.  Guilford  on  the  3d 
day  of  February,  1897,  by  beating  the  said  Guilford  with  a 
pistol.  The  jury  found  the  defendant  guilty  of  an  assault  in 
the  third  degree. 

The  facts,  as  shown  by  the  record,  are  substantially  as  fol- 
lows: In  October,  1896,  the  defendant  purchased  a  house  in 
the  little  town  of  Aldridge,  in  Park  county,  of  one  Walter 
Hoppe,  and  took  possession  and  occupied  the  same  peaceably 
and  continuously  until  February  2,  1897.  On  that  day,  in 
the  temporary  absence  of  defendant,  Guilford  went  to  the 
hou  e,  and  placed  a  padlock  in  the  staple,  beside  the  padlock 
with  which  the  defendant  locked  the  door  of  the  house,  there- 
by double-locking  the  door.  Upon  defendant's  return  to  the 
houhc,  a  difficulty  arose  in  relation  to  the  possession  thereof 
between  himself  and  Guilford,  in  which  difficulty  Guilford 
struck  the  defendant  with  a  hatchet,  cutting  a  gash  in  his 
face.  On  the  3d  day  of  February,  the  defendant  went  to  the 
house,  where  he  found  a  man  by  the  name  of  Bounds,  to 
whom  the  defendant  had  theretofore  given  the  privilege  of 
isleeping  in  and  occupying  the  premises;  and,  being  convinced 
that  vBounds  was  in  collusion  with  Guilford  to  oust  him  from 
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possession  of  the  house,  he  ordered  him  to  leave,  which,  it 
seems,  Bounds  did.  AVhile  Bounds  was  gathering  up  his 
effects,  the  defendant  put  Guilford's  bedding  out  on  the  side- 
walk«  and  shut  and  fastened  the  door.  Guilford  came  to  the 
house  about  this  time,  and,  as  the  evidence  tends  to  show, 
looked  through  the  windows,  and  saw  defendant  in  the  house. 
Guilford  then,  according  to  his  own  testimony,  backed  off 
some  few  steps,  and  rushed  upon  the  door,  breaking  the  same 
open  by  tearing  or  knocking  off  the  inside  latch.  The  de- 
fendant thereupon  caught  Guilford,  and  struck  him  over  the 
head  with  a  pistol,  which  the  defendant  testified  he  had  with 
bim  on  account  of  threats  made  against  him  by  Guilford.  After 
considerable  quarreling  and  disturbance,  the  parties  agreed  to 
arbitrate  whatever  differences  they  had  in  relation  to  the  right 
of  possession  of  the  house,  which  truce  resulted  in  leaving  the 
defendant  in  possession  of  the  premises.  It  seems  that  Guil- 
ford, while  cut  about  the  head,  received  no  serious  injuries 
from  the  defendant,  and  that  the  defendant  did  not  succeed  at 
the  time  by  the  force  he  used  in  ejecting  Guilford  from  the 
house. 

From  the  judgment  rendered  on  the  verdict  of  assault  in 
the  third  degree,  and  from  an  order  denying  his  motion  for  a 
new  trial,  defendant  appeals. 

Smith  cfe  Wil8on,  for  Appellant. 

(Citing:  Goshen  v.  The  People,  44  Pac.  503;  Marsh  v. 
Jiri8tol,'S2  N.  W.  646;  Circle  v.  State^  22  S.  W.  603;  Smith 
V.  Heeder,  15  L.  R.  A.  172;  Greenleaf  on  Evidence,  Vol.  3, 
§  65  (13  Ed.);  id.  Vol.  2,  §  98;  Parsons  v.  Brotim^  15  Bar- 
bour 590.) 

C.  B,  Xolan^  Attorney  General^  for  the  State. 

Pemberton,  C.  J.  The  only  errors  assigned  by  counsel 
are  directed  to  the  giving  and  refusing  of  instructions  by  the 
district  court  at  the  trial. 

The  court  gave  the  following  instructions:      "No.  14.     By 
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^I)Ossession'  is  not  meant  a  mere  temporary  and  passing  occu- 
pancy o|  lands  or  tenements,  but  must  be  of  a  lasting,  per- 
manent, or  substantial  nature.  A  person  entering  on  lands 
(luring  the  temporary  absence  of  the  owner  or  person  in  pos- 
session does  not  thereby  acquire  a  possession  of  the  premises 
or  lands  so  entered  upon.  No.  15.  If  you  find  from  the  evi- 
dence of  the  case  the  witness  Guilford  was  in  possession  of 
the  building  where  the  assaCilt  charged  is  alleged  to  have  been 
committed,  on  the  2d  day  of  February,  and  that  during  his 
temporary  absence,  on  the  day  following,  defendant  entered 
said  building  during  said  absence,  such  entry  was  not  suf- 
ficient to  constitute  a  possession  of  the  premises." 

The  court  also  refused  to  give  the  following  instruction  re- 
fjuested  by  defendant:  '*Nu.  26.  The  court  instructs  the 
jury  that  if  you  find  and  believe  from  the  evidence  that  the 
defendant,  Ed.  Howell,  was  on  the  3d  day  of  February,  1897, 
on  the  inside  of  the  building  where  the  assault  is  alleged  to 
have  been  committed,  and  that  he  had  closed  and  fastened  the 
doors  thereof,  then  the  defendant  was  in  possession  of  said 
building,  and  the  prosecuting  witness,  Guilford,  had 
no  right  to  forcibly  enter  the  taid  building;  and,  if  you  find 
from  the  evidence  he  did  so,  then  the  defendant  had  the  legal 
right  to  forcibly  eject  said  Guilford  by  using  only  such 
force  and  violence  as  was  necessary  to  eject  said  Guilford 
therefrom." 

The  action  of  the  court  with  reference  to  the  giving  and  re- 
fusing of  these  instructions  is  urged  as  error. 

The  first  part  of  instruction  No.  14,  wherein  the  court 
undertakes  to  define  what  kind  of  possession  a  person  may 
lawfully  defend,  is  erroneous.  We  do  not  think  that  a  per- 
son, under  the  law,  can  only  defend  a  ''lasting,  permanent,  or 
substantial"  possession.  It  is  doubtless  true  that  one  who 
unlawfully  enters  into  the  possession  of  premises  during  the 
temporary  absence  of  the  rightful  possessor  acquires  no  right- 
ful possession  thereof.  But  in  this  instruction  the  court  does 
not  tell  the  jury  that  the  entry  in  the  temporary  absence  of 
the  rightful  possessor  must  be  unlawful.     If  a  person  wrong- 
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fully  in  possession  of  a  house  leaves  it  temporarily,  why  may 
not  the  rightful  possessor  during  such  absence  peaceably  enter 
and  take  and  defend  his  possession  ?  And,  besides,  a  person 
may  have  a  lawful  possession,  such  as  he  may  defend,  which 
is  not  lasting  or  permanent. 

Instruction  No.  15  is  likewise  erroneous.  The  evidence 
shows  that,  during  the  temporary  absence  of  Howell  from  the 
house,  Guilford  took  possession  thereof,  on  the  2d  day  of 
February.  According  to  instruction  No.  14,  such  entry  dur- 
ing Howell's  temporary  absence  gave  Guilford  no  lawiul  pos- 
session. Still  the  court  charged  the  jury,  in  instruction  No. 
15,  that  Howell's  entry  into  the  house,  which,  according  to 
the  evidence,  was  his  own  property,  on  the  3d  day  of  Febru- 
ary, during  the  temporary  absence  of  Guilford,  did  not  con- 
stitute possession.  If  Howell's  entry  into  his  own  house  dur- 
ing the  temporary  absence  of  Guilford,  who  had  gotten  pos- 
.session  by  force,  after  beating  Howell  with  a  hatchet  and 
driving  him  away,  gave  Howell  no  possession,  how  could 
(Tuilford  get  lawful  possession  of  the  house  in  the  manner  the 
evidence  shows  he  got  it  ? 

Instruction  No.  26,  which  the  court  refused  to  give  to  the 
jury,  we  think  stated  the  law  correctly,  and  should  have  been 
given.  Under  Subdivision  3,  Section  404  of  the  Penal  Code, 
a  person  in  lawful  possession  of  real  property  may  defend  it, 
if  he  does  not  use  more  force  or  violence  than  necessary  to 
prevent  a  trespass  upon  or  offense  against  the  premises.  The 
evidence  shows  Howell  had  been  in  the  peaceable  possession 
of  the  premises,  without  any  question,  for  months,  as  the 
owner;  and  he  had  a  right  to  defend  such  possession,  provided 
he  used  no  more  force  than  was  necessary  for  that  purpose. 
So  the  only  question,  under  the  evidence,  was,  did  the  de- 
fendant in  this  case  use  more  force  than  was  necessary  to  de- 
fend his  possession  against  the  trespass  of  Guilford?  The  re- 
fused instruction  submitted  this  question  fairly  to  the  jury, 
and  it  was  error  to  refuse  it.  If  a  man  may  not  lawfully  de- 
fend his  property — his  home — by  the  use  of  whatever  force 
it  is  necessary  to  use  under  the  circumstances  of  the  case,  then 
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he  is  at  the  mercy, of  every  tramp,  trespasser,  or  even  bur- 
glar, who  comes  along,  and  enters  and  takes  possession,  dur- 
ing his  temporary  absence  therefrom. 

On  account  of  the  foregoing  errors,  we  think  the  judgment 
and  order  appealed  from  should  be  reversed,  and  the  cause 
is  remanded,  with  directions  to  the  district  court  to  grant 
a  new  trial. 

Reversed  and  Remanded. 

Hunt  and  Pigott,  JJ.,  concur. 


IN  RE  RASH'S  ESTATE.     ELIZABETH  HADLEY,  Ap- 
pellant, V.  MANUEL  RASH  et  al.. 
Respondents. 

[SubmlUed  May  19, 1898.    Decided  June  6. 1896«] 

Marriage — Presumption — Burden  of  Proof , 

Plaintiff  and  the  Intestate,  Daniel  Rasli,  were  married  in  1858.  In  1864  the  intestate  left 
plaintiff  and  never  lived  with  her  thereafter.  In  1872  plaintiff  married  one  **H,"  and 
they  lived  together  as  man  and  wife  thereafter.  In  1894  the  intestate  and  the  defend- 
ant Berthena  Kash  intermarried  and  lived  together  as  man  and  wife  until  the  death 
of  intestate.  This  action  was  brought  by  plaintiff  to  obtain  a  decree  adjudging  her 
to  be  the  surviving  widow  of  Daniel  Kash,  and  as  such  to  be  entitled  to  share  In  the 
distribution  of  his  estate.  There  was  no  evidence  of  any  divorce  dissolving  the  mar- 
riage relation  existing  between  plaintiff  and  the  deceased;  although  the  complaint 
alleged  that  no  such  divorce  had  ever  been  granted,  whlcn  was  denied  by  the  answer. 
JU\A^  that,  in  the  absence  of  any  evidence  to  the  contrar)',  the  presumption  Is  that 
the  marriage  between  intestate  and  the  defendant  Berthena  Rash  was  valid,  and  that 
the  burden  was  on  plaintiff  to  prove  that  no  divorce  had  been  granted. 

Apptal  from  District  Courts  Missoula  County;  V.  IL 
Woody,  Judge. 

Action  by  Elizabeth  Hadley  against  Manuel  Rash  and 
others  to  establish  her  claim  as  widow  of  Daniel  Rash,  de- 
ceased. From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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This  is  an  action  brought  by  plaintiff  for  a  decree  adjudging 
her  to  be  the  surviving  widow,  and  as  such  entitled  to  share 
in  the  distribution  of  the  estate,  of  Daniel  Kash,  who  died  in- 
testate in  Missoula  county  upon  the  14th  day  of  March,  1895. 
The  record   shows  the  findings  of  fact  to  be  substantially  as 
follows,  and   which  findings,  it  in  conceded,  are  supported  by 
the  evidence:     First,  that  the  plaintiff  and  Daniel  Rash  were 
married  in  Iowa  about  November  28,  1858,  and  lived  together 
as  man  and  wife  until  1864,  when  Daniel  Rash  left  the  plain- 
tiff, going  west,  and  never  lived  with  the  plaintiff  in  any  rela- 
tion after  that  time;    second,  that  Manuel  Rash  and  Elvira 
Lowdermilk  are  children  of  plaintiff  and  Daniel  Rash,  and  as 
such  entitled  to  share  in  the  distribution  of  the  estate  of  Daniel 
Rash;  third,  that  in  the  year  1872  the  plaintiff  intermarried 
with   one   William  Hadley,  and   they  lived  and  cohabited  as 
man  and  wife  from  the  date  of  their  marriage  until  the  death 
of  Daniel  Rash;    fourth,  that  Berthena  C.  Rash  and  Daniel 
Kash  were  formally  married   in  the  county  of  Missoula,  this 
state,  about  the  month  of  January,  1894,  and  lived  and  co- 
habited together  as  man  and  wife  from  the  date  of  their  mar- 
riage until  the  death  of  Daniel  Rash.     The  court  approved  the 
findings  of  the  jury,  and  decided,  as  a  conclusion  of  law,  that 
the  defendant  Berthena  C.  Rash  was  at  the  time  of  the  death 
of  said  Daniel  Rash  his  legal  wife,  and  as  such  is  now  his  legal 
surviving  widow,  and  entitled  to  share  in  the  distribution  of 
his  estate.     In  accordance  with  the  findings  of  fact  and  conclu- 
sions of  law,  the  court  decreed  the  defendant  Berthena  C.  Rath 
to  be  the  legal  surviving  widow  of  Daniel  Rash,  deceased,  and 
as  such  entitled  lo  share  in  the  distribution  of  his  estate.     The 
right  of  Manuel  Rash  and  Elvira  Lowdermilk  to  share  as  heirs 
in  the  distribution  of  the  estate  of  Daniel  Rash  is  not  ques- 
tioned by  any  of  the  parties  to  this  suit.     The  plaintiff  appeals 
from  the  judgment  of  the  court  decreeing  Berthena  C.  Rash 
to  be  the  lawful  surviving  widow  of  Daniel   Rash,  deceased, 
and  as  such  entitled  to  share  in  the  distribution  of  his  estate. 

J.  M.  Dixon  anil  Bickford,  Stiff  tfe  Uersliey^  for  Appellant. 
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(Citing:  Vol.  2  Nelson  on  Divorce  and  Separation,  §§  576- 
577;  B<mlden  v.  McTntyre,  21  N.  E.  446;  Dixon  v.  Peojylcj 
18  Mich.  84;  Harris  v.  Harris^  8  111.  App.  57;  Jackson  v. 
Jackson,  94  Cal.  454;  Ellis  v.  Ellis,  13  N.  W.  65;  Barnes  v. 
lianies,  57  lo.  851. ) 

Thos.  C.  Marshall  and  Jos,  K.  M\)od,  for  Respondent  Ber- 
thena  C  Rash. 

Every  reasonable  and  fair  presumption  will  be  indulged  for 
the  purpose  of  upholding  a  marriage,  and  establishing  the 
legitimacy  of  the  oif spring.  When  the  celebration  of  a  mar- 
riage is  once  shown,  the  contract  of  marriage,  the  capacity  of 
the  parties,  and  in  fact  everything  necessary  to  the  validity  of 
the  marriage,  in  the  absence  of  proof  to  the  contrary,  will  be 
presumed.  {Cartwright  v.  McGowan^  121  111.  396-7  and  cases 
cited;  1  Bishop  on  Marriage  and  Divorce,  §  457;  Lawson  on 
Presumptive  Evidence,  104,  107;  Ptople  v.  Colder,  30  Mich. 
85;  Bo^dden  v.  Mclntyre,  21  N.  E.  445;  Erwin  v.  English, 
23  Atl.  753;  Johnson  v.  Johnson,  114  111.  611;  Cartwright  v. 
McGowan,  121  111.  406;  Harris  v.  Harris,  8  III.  App.  57; 
Carroll  v.  Carroll,  20  Tex.  731;  Hullw,  Bawls,  27  Miss.  471; 
Vates  V.  Homton,  3  Tex.  449;  People  v.  Dixon,  18  Mich.  84; 
Blanchard  v.  Lambert,  43  Iowa  228;  United  States  v.  Chaves^ 
snpra\  In  Be  Edwards,  10  N.  W.  793;  Lawson's  Presumptive 
Evidence,  pp.  435-448  and  cases  cited;  Jones  on  Evidence,  §§ 
13-100  and  cases  cited;  Greenleaf  on  Evidence,  vol.  1,  §  35; 
Bishop  on  Marriage  and  Divorce,  §  444.)  To  require  appel- 
lant, when  she  attacked  the  validity  of  respondent's  marringe 
to  Daniel  Rash,  in  1894,  to  overcome  the  validity  of  said  mar- 
riage by  showing  that  the  marriage  of  1858  has  not  been  dis- 
solved by  divorce,  was  not  a  violation  of  any  rule  of  evidence. 
(Jones  on  Evidence,  vol.  1,  §§  177-8;  Greenleaf  on  Evidence, 
vol.  1,  §  80;  Am.  and  Eng.  Enc.  Law,  pp.  42-48.) 

S,   C  Murray  and  M,   Z.    Crouch  also  appeared   for  Re- 
spondents. 
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Pembekton,  C.  J.  Counsel  for  appellant  contend  the  de- 
cree of  the  court  adjudging  respondent  Berthena  C.  Rash  to 
be  the  legal  surviving  widow  of  the  deceased,  Daniel  Rash,  and 
as  such  widow  entitled  to  share  in  the  distribution  of  his  estate, 
is  not  supported  by  the  evidence,  and  is  contrary  to  law.  It 
is  argued  that  this  decree  is  based  upon  the  legal  presumption 
that  at  some  time  and  place  a  divorce  had  been  granted,  by 
some  court  of  competent  jurisdiction,  dissolving  the  marriage 
relation  entered  into  between  the  appellant  and  Daniel  Rash 
in  Iowa  in  the  year  1858.  There  is  no  evidence  of  such  di- 
vorce. Counsel  contend  that  the  court  held  that  it  was  in- 
cumbent upon  appellant  to  prove  that  there  had  not  been  such 
divorce,  and  that  it  was  error  on  the  part  of  the  court  to  pre- 
sume such  divorce,  in  the  absence  of  evidence  to  the  contrary. 
It  is  contended  that  there  is  nothing  in  the  pleadings  suggest- 
ing that  there  ever  was  such  divorce  of  the  parties.  In  the 
complaint.,  however,  there  is  an  allegation  that  the  bonds  of 
matrimony  entered  into  between  appellant  and  Rash  had  never 
been  dissolved  by  divorce.  This  allegation,  and  all  other  alle- 
gations not  admitted,  are  denied  generally  by  the  answer. 

Counsel  say  that  to  prove  that  there  had  never   been  a  di 
vorce  between  the   parties  would  have  required   the  appellant 
to  prove  a  negative,  which  in  this  case,  they  say,  would  have 
l>een  impossible. 

Treating  the  subject  of  proving  a  negative,  Nelson,  in  his 
recent  work  on  divorce  and  separation  (Vol.  II,  Section  580), 
says  ''But  this  difficulty  of  proof  is  not  unusual  in  such  cases, 
since  it  is  the  rule  that  all  presumptions  shall  be  made  in 
favor  of  marriage,  where  matrimony  was  the  desire  of  the 
parties. " 

The  argument  of  counsel  for  the  appellant  overlooks  the  real 
issue  in  this  case.  It  is  an  admitted  fact  that  the  respondent 
and  Daniel  Rash  were  married  in  Missoula  county  in  January, 
181)4,  and  lived  together  as  husband  and  wife  until  the  death 
of  Rash.  It  is  also  a  fact  that  the  appellant  attacks  the 
validity  of  this  marriage,  and  that  this  marriage  must  be  de- 
creed to  be  invalid  before  appellant  can  be  held  to  be  the  legal 
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surviving  widow  of  Rash,  and  entitled,  as  such  widow,  to  share 
in  the  distribution  of  his  estate. 

What  burdens  as  to  proof,  then,  does  the  law,  under  such 
circumstances,  devolve  upon  the  appellant  ? 

Bishop,  in  his  work  on  marriage  and  divorce  (Vol.  I, 
Section  457),  lays  down  the  rule  in  such  cases  as 
follows:  ^^^^ef/tper  pru^-  sxuniiur  pro  matrimonio.^ 
Every  intendment  of  the  law  is  in  favor  of 
matrimony.  When  a  marriage,  therefore,  has  once 
been  shown,  however  celebrated,  whether  regularly  or  irregu- 
larly, or  however  proved,  whether  directly  or  by  circumstan- 
tial evidence,  the  law  raises  a  strong  presumption  in  favor  of 
its  legality;  so  that  the  burden  is  with  the  party  objecting, 
throughout,  and  in  every  particular,  to  prove,  against  the  con- 
stant pressure  of  this  presumption  of  law,  that  it  is  illegal  and 
void.  And  it  has  been  considered  that  the  validity  of  a  mar- 
riage cannot  be  tried  like  any  other  question  of  fact  which  is 
independent  of  presumption,  because  the  law,  besides  casting 
the  burden  of  proof  upon  the  objecting  party,  will  still  pre- 
sume m  favor  of  marriauc,  and  this  presumption  increases  in 
strength  with  the  lapse  of  time  through  which  the  parties  are 
cohabiting  as  husband  and  wife.  It  being  for  the  highest  good 
of  the  parties,  of  the  children,  and  of  the  community,  that  all 
intercourse  between  the  sexes,  in  its  nature  matrimonial,  should 
be  such  in  fact,  the  law,  when  administered  by  enlightened 
judges,  seizes  upon  all  presumptions  both  of  law  and  of  fact, 
presses  into  its  service  all  things  which  can  help  it,  in  each 
particular  case,  to  sustain  marriage,  and  repel  the  conclusion 
of  unlawful  commerce." 

In  Boulden  et  aZ,  v.  Mclntire^  21  N.  E.  (Ind.)  445 — a  case 
very  similar  to  the  one  at  bar,  though  not  so  strong  in  its  ess  n- 
tial  facts — the  court  collates  the  leading  cases  involving  the 
questions  under  discussion  here,  and  comes  to  this  conclusion: 
**As  we  have  seen  from  the  authorities  above  cited,  the  law 
requires  the  party  who  asserts  the  illegality  of  a  marriage  to 
take  the  burden  of  that  issue,  and  prove  it,  though  it  may 
involve  the  proving  of  a  negative.'" 
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In  Klein  v.  Landman^  29  Mo.  259,  a  case  involving  this 
doctrine,  the  court  said:  **There  was  not  any  evidence  that 
the  first  husband  of  Mrs.  Klein  was  dead,  but,  if  this  had 
been  established,  we  think  she  was  entitled  to  the  benefit  of 
the  favorable  presumption  that  the  first  marriage  had  been 
dissolved  by  divorce." 

We  cite,  to  the  same  effect,  Erwin  v.  English^  23 
All.  753;  Johnson  v.  Johnson-,  114  111.  611,  3  N.  E.  232; 
Carroll  v.  Carroll,  20  Tex.  731;  CarUoright  v.  McGovm,  121 
111.  388,  12  N.  E.  737;  and  cases  cited  in  Bovlden  v.  Mchi- 
tire,  supra. 

In  Tetei^  V.  Teter,  101  Ind.  129,  speaking  of  the  pre- 
sumptions in  favor  of  the  validity  of  a  marriage,  the  court 
uses  this  strong  langurge:  *'The  presumption  in  favor  of 
matrimony  is  one  of  the  strongest  known  to  the  law.  The 
law  presumes  morality,  and  not  immorality;  marriage,  and 
not  concubinage;  legitimacy,  and  not  bastardy." 

We  think  the  authorities  are  practically  uniform  upon  the 
questions  presented  in  this  appeal.  In  this  case  the  appellant 
took  upon  herself  the  burden  of  showing  the  marriage  be- 
tween the  respondent  and  Rash  to  be  invalid.  In  order  to  do 
so,  il  was  incumbent  upon  her  to  show  that  there  never  had 
been  a  divorce  granted  to  Rash  from  her.  It  was  incumbent 
upon  her  to  show  this  fact,  notwithstanding  it  required  her  to 
prove  a  negative.  It  was  no  more  difficult  for  her  to  prove 
that  there  had  been  no  such  divorce,  than  it  would  have  been 
for  respondent  to  prove  there  had  been  a  divorce  granted  to 
Rash.  The  appellant,  when  she  married  Hadley,  certainly 
acted  upon  the  presumption  that  Rash  was  either  dead,  or  had 
obtained  a  divorce  from  her.  Why,  then,  might  not  the 
respondent,  with  propriety,  and  lawfully,  presume,  30  years 
after  Rash  had  separated  from  appellant,  that  there  was  no 
legal  impediment  in  the  way  of  her  marriage  in  good  faith 
with  him? 

We  are  unable  to  discover  a  circumstance  in  this  case  that 
does  not  move  us  strongly  to  indulge  the  legal  presumption  of 
the  validity  of  the  marriage  between  the  respondent  and  Rash. 
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We  are  impelled  to  such  conclusion  in  the  interest  of  morality, 
innocence,  and  the  sancity  of  the  marriage  relation.  We  are 
given  no  good  reason  why  we  should  depart  in  this  case  from 
what  seems  to  us  to  be  a  well-settled  and  just  rule  of  legal 
presumption,  simply  to  gratify  the  cupidity  of  the  claimant, 
that  hesitates  at  no  consideration  of  morality  or  innocence,  or 
even  the  preservation  of  her  own  good  name  and  honor,  in 
her  reckless  struggle  for  gain. 

The  judgment  appealed  from  is  affirmed. 

AJirmed. 

Hunt  and  Piooxr,  JJ.,  concur. 


ErCJENE   T.   WILSON,  as    Receiver   of   the   First  Na- 

TioNAL    Bank    of   Helena,    Respondent,     r. 

HERVEY  BARBOrR,  Appellant. 

[Submitted  May  4.  1898.    Decided  June  G.  1898.] 

Attachvi€7it — Discharge  of — Review  of  Eindence. 

1.  On  an  appeal  from  an  order  denying  an  application  to  discharge  a  writ  of  attachment 
•which  Is  heard  wholly  upon  aflidaYits.  the  Supreme  Court  will  review  the  evidence. 

*j.  The  (tomplaint  stated  seven  separate  and  distinct  causes  of  action  upon  contract  for 
the  direct  payment  of  money.  ItUich  cau^tcof  action  was  one  upon  which  plain. Iff 
mlKht  have  obtained  a  wTlt  of  attachment.  An  affidavit  for  an  attachment  was  filed, 
which  stated  all  tlie  facts  necessary  to  entitle  the  plalntilT  to  a  writ  of  attachment  as  to 
each  of  five  of  the  causes  of  action,  and  the  statement  as  to  each  of  the  Ave  was  com- 
plete In  Itself.  As  to  the  other  two  causes  of  action,  the  aftldavit  was  defective.  be> 
cause  It  did  not  state  that  the  debts  mentioned  therein  had  not  been  secured,  or.  if 
ever  secured,  that  the  security  had  become  valueless.  Held,  that  a  writ  of  attach- 
ment which  stated  separately  tlie  amount  of  the  demand  In  each  of  the  five  causes  of 
action  properly  stated,  also  that  of  each  of  the  remaining  two.  and  also  the  aggregate 
amount  of  all  the  claims,  was  irregular  but  not  void;  and  voidable  only  so  far  as  it 
ineludeii  the  demands  in  the  two  causes  of  action  referred  to. 

3.  Where  a  writ  of  attachment  has  been  Issued  ui)on  an  affidavit  which  Is  sufficient  as 
to  Hve  of  seven  causes  of  action,  but  insufficient  as  to  the  remaining  two,  a  motion  to 
discharge  the  whole  writ  is  properly  denied. 

Appeal  from  District  Courts  Lewis  and  Clarke  County:   IL 
C  Smithy  Judge. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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Apfeal  from  an  order  refusing  to  discharge  a  writ  of  at- 
tachment. On  August  6,  1897,  the  receiver  of  the  First  Na- 
tional Bank  of  Helena,  Montana,  filed  his  complaint,  setting 
up  seven  causes  of  action  arising  out  of  a  like  number  of  ex- 
press contracts  for  the  direct  payment  of  money,  executed  by 
the  defendant  to  said  bank.  Promissory  notes  are  the  subjects 
of  the  several  causes  of  action;  the  first  being  a  note  for  ^83. 05, 
the  second  one  for  ^31,986.50,  the  third  one  for  ^1,603.30, 
the  fourth  one  for  $19,771.31,  the  fifth  one  for  $22,924.18, 
the  sixth  one  for  $2,860.79,  and  the  seventh  a  note  for 
$103. 90.  Each  of  the  first  three  notes  provides  for  attorney's 
fees.  With  attorney's  fees  and  interest,  the  aggregate  amount 
alleged  to  be  due  is  $99,404.90.  Summons  was  issued.  An 
afiidavit  for  attachment  was  filed,  which,  among  other  things, 
'  stated,  in  effect  that  defendant  was  indebted  to  plaintiff  in  the 
sum  of  $99,404.90  upon  the  notes  mentioned.  Each  demand 
was  separately  stated  in  the  affidavit,  in  conformity  with  the 
complaint.  The  affidavit  was  sufficient  in  form  as  to  each 
cause  of  action,  except  the  sixth  and  seventh.  As  to  the  debts 
alleged  in  the  first  and  second  causes  of  action,  the  affidavit 
stated  that  the  payment  of  neither  had  been  secured  by  any 
mortgage,  lien  or  pledge.  The  debts  which  are  the  subjects 
of  the  third,  fourth  and  fifth  causes  of  action  were  stated  to 
have  been  originally  secured,  but  that  the  security  had,  with- 
out any  act  of  the  plaintiff  or  the  bank,  become  valueless.  The 
affidavit  was  silent,  however,  with  respect  to  whether  the  debts 
alleged  in  the  sixth  and  seventh  causes  of  action  were,  or  had 
been,  secured.  An  undertaking  having  been  given,  the  clerk 
issued  a  writ  of  attachment  to  the  sheriff  of  Silver  Bow  county, 
requiring  him,  among  other  things,  to  attach  and  safely  keep 
so  much  of  the  non-exempt  property  of  the  defendant  in  his 
county  as  would  be  sufficient  to  satisfy  the  plaintiff's  demands^ 
aggregating  $99,404.90.  The  writ  recited  the  amounts  of  the 
several  debts  alleged  in  the  complaint  and  affidavit,  each  state- 
ment being  separate  and  distinct  from  the  others.  Under  the 
writ  the  sheriff  attached,  by  garnishment,  certain  debts  owing 
to,  and  certain  credits  owned  by,  defendant,  and  5, 365  shares 
Vol.  XXI— 12 
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of  the  capital  stock  of  the  Helena  &  Frisco  Mining  Company. 
On  August  27,  1897,  defendant  gave  notice  of  a  motion  to 
discharge  the  writ  of  attachment,  the  grounds  being  that  it  was 
improperly  and  irregularly  issued,  for  the  reason  that  the  affi- 
davit mentioned  is  false  in  its  statement  that  the  payment  of 
the  debt  evidenced  by  the  note  for  $31,986.60  was  unsecured, 
and  is  false  in  stating  that  the  security  given  for  the  payment 
of  the  $1,603.30  note  had,  without  the  act  of  plaintiff  or  of 
the  bank,  become  valueless,  and  for  the  further  reason  that 
the  affidavit  is  insufficient  in  that  it  does  not  allege  that  the 
notes  of  $2,860.79  and  $103.90  had  cot  been  secured,  or,  if 
originally  secured,  that  such  security  had  become  valueless. 
In  support  of  the  motion  was  tiled  the  affidavit  of  the  defen<l- 
ant,  and  this  affidavit  also  stated  that  the  debts  which  were  the 
subjects  of  the  sixth  and  seventh  causes  of  action  were  secured* 
by  mortgages.  On  February  14,  1898,  plaintiff  caused  to  t)e 
tiled  in  opposition  to  the  motion  an  affidavit,  and  also  many 
documents  and  letters,  relating  either  nearly  or  remotely  to 
the  matters  presente'1  by  the  motion.  On  February  17th  the 
defendant  served  an  amendment  to  his  notice  of  motion  by  in 
corporating  therein  an  additional  ground  for  the  discharge  of 
the  writ,  to-wit:  That  the  affidavit  is  false  in  stating  that  the 
payment  of  the  indebtedness  evidenced  by  the  promissory  note 
for  $19,771.31  had  never  been  secured,  whereas  that  note 
and  the  one  for  $31,986.50  were  secured  by  a  pledge  of  per- 
sonal property  worth  $70,000.  To  support  the  motion  as 
amended,  several  new  affidavits  were  filed,  and  plaintiff  op- 
|M)sed  the  motion  by  counter  proof  in  the  form  of  affidaviti> 
and  other  evidence. 

Upon  the  hearing  the  court  found  all  the  allegations  in  the 
affidavit  for  attachment  to  be  true,  and  that  the  affidavit  was 
not  sufficient  to  entitle  the  plaintiff  to  an  attachment  on  the 
indebtedness  evidenced  by  the  notes  for  $2,860.79  and 
$103.90,  the  subjects  of  the  sixth  and  seventh  causes  of  ac- 
tion, respectively,  and  that  the  affidavit  was  sufficient  to  en- 
title the  plaintiff  to  an  attachment  upon  each  of  the  demands 
except  those  embraced  in  the  sixth  and  seventh  causes  of  ac- 
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tioD,  as  to  which  it  was  silent.  The  court  further  found  that, 
since  the  plaintiff  had  made  no  affidavit  of  attachment  as  to 
the  last  two  causes  of  action  mentioned,  the  amount  of  plaint- 
ill's  demand,  $99,404.90,  stated  in  the  writ,  and  for  which 
the  sheriff  was  directed  to  attach,  was  too  large,  by  the  aggre- 
gate of  the  debts  described  in  those  two  causes  of  action. 
The  district  judge  then  stated  that  the  only  question  remain- 
ing was  *'the  legal  effect  of  the  amount  of  the  last  two  causes 
of  action,  for  which  plaintiff  was  not  entitled  to  an  attach- 
ment, being  included  in  the  amount  for  which  the  sheriff  was? 
directed  to  attach,  and  this  case  is  continued  for  further  argu- 
ment upon  said  proposition  of  law."  By  leave  of  court  the 
plaintiff  then  tiled  an  amended  affidavit  for  attachment,  in  which 
the  omissions  to  show  that  the  debts  mentioned  in  causes  of 
action  numbered  6  and  7  had  not  been  secured,  or,  if  origi- 
nally secured,  that  the  security  had  become  valueless,  are  sup- 
plied, or  attempted  to  be  supplied.  The  court  thereupon  de- 
nied the  motion  to  discharge  the  writ,  and  the  defendant  ap- 
peals. 

Clayhurg^   Corbett  cfe  Gunn^  for  Appellant. 
Hm.    Wallace^  Jr.^  for  Respondent. 

PiGOTT,  J.  Sections  914,  915,  and  916  of  the  Code  of 
Civil  Procedure  are  as  follows: 

'  Section  914.  The  defendant  may  also  at  any  time,  either 
Ijefore  or  after  the  release  of  the  attached  property,  or  before 
any  attachment  shall  have  been  actually  levied,  apply  on  mo- 
tion, upon  reasonable  notice  to  the  plaintiff,  to  the  court  in 
which  the  action  is  brought,  or  to  a  judge  thereof,  that  the 
writ  of  attachment  be  discharged  on  the  ground  that  the  same 
was  improperly  or  irregularly  issued. 

'^Section  915.  If  the  motion  be  made  upon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  evidence,  in  addition 
to  those  on  which  the  attachment  was  made. 

<*Section  916.     If  upon  such  application,  it   satisfactorily 
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appears  that  the  writ  of  attachment  was  improperly  or  irreg- 
ularly issued,  it  must  be  discharged.  But  the  court  or  judge 
may  allow  the  plaintiff  to  amend  his  afSdavit  or  undertaking." 

1.  The  first  ground  of  the  motion  to  discharge  the  writ  of 
attachment  is  directed  to  those  parts  of  the  affidavit  which 
have  to  do  with  the  several  debts  upon  which  causes  of  action 
numbered  2,  3,  and  4  are  respectively  based.  The  defendant 
contended  that  the  averments  of  the  affidavit  were  false,  in 
stating  that  the  payment  of  neither  the  $31,986.50  note,  nor 
the  note  for  $19,771.31,  had  ever  been  secured,  and  in  stat- 
ing that  the  security  for  the  payment  of  the  $1,603.30  note 
had  become  valueless.  Documentary  evidence  only  was  re- 
ceived upon  the  hearing  of  the  motion,  and  a  substantial  con- 
flict existed.  We  must  therefore  determine  the  merits  by  de- 
ciding upon  the  weight  of  the  evidence.  {Newell  v.  Whitwell^  16 
Mont,  at  page  254,  40  Pac.  866.)  To  set  out  or  discuss  the  evi- 
dence will  serve  no  useful  purpose.  A  careful  examination 
satisfies  us  that  it  fairly  preponderates  in  favor  of  plaintiff, 
and  we  are  therefore  of  opinion  that  the  trial  court  did  not  err 
in  finding  the  statements  in  the  original  affidavit  to  be  true. 

2.  The  original  affidavit  was  sufficient  to  warrant  the  issu- 
ance of  a  writ  of  .attachment  upon  five  of  the  seven  causes  of 
action  stated  in  the  complaint.  Omission  to  show  that  pay- 
ment of  the  debts  evidenced  by  either  of  the  notes  which  are 
the  subjects  of  the  sixth  and  seventh  causes  of  action  had  not 
been  secured,  or,  if  ever  secured,  that  the  security  had  be- 
come valueless,  made  the  affidavit  insufficient  as  to  these  two 
demands,  and  as  to  them  only.  Seven  different  express  con- 
tracts for  the  direct  payment  of  money  were  united  in  the  one 
complaint,  in  seven  separately  stated  causes  of  action,  each  of 
which  might  have  been  the  basis  of  an  action,  and  upon  which 
plaintiff  might  have  obtained  a  writ.  The  statement  of  each 
cause  of  action  was  practically  a  complaint  in  itself.  No 
interdependence  existed,  but  each  cause  was  in  all  respects  as 
independent  of  the  other  as  if  it  were  the  sole  matter  in  the 
complaint.  While  the  affidavit  stated  the  gross  amount  of 
the  seven  demands,  the  law  did  not  require  such  statement. 
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It  was  merely  immaterial  and  harmless,  and  may  be  rejected 
as  a  redundancy.  The  affidavit  did,  however,  show  the  con- 
ditions existing  as  to  each  of  the  first  five  causes  of  action 
which  authorized  a  writ  to  issue;  and  the  affidavit  was  inde- 
pendent and  separate  in  respect'  of  each  demand,  so 
that,  in  effect  each  demand,  or  cause  had  its  own 
separate  and  appropriate  affidavit  for  attachment,  de- 
pendent in  no  way  upon  the  insufficient  affidavit  or  showing 
as  to  the  sixth  and  seventh  causes.  Section  893  of  the  Code 
of  Civil  Procedure  requires  the  writ  to  state  the  amount  of 
the  pjain tiff's  demand,  in  conformity  with  the  complaint,  la 
obedience  to  this  command,  the  writ  stated  the  amounts  of  the 
several  demands  upon  which  the  first  five  causes  of  action 
were  founded  in  conformity  with  the  complaint,  but  also 
stated  the  amounts  of  the  two  other  demands,  as  well  as  the 
aggregate  of  all  the  claims.  In  this  the  writ  was  irregular. 
In  prescribing  that  the  writ  shall  state  the  demand,  in  con- 
formity with  the  complaint,  the  legislature  doubtless  had 
chiefly  in  view  the  usual  case  of  a  complaint  stating  but  a 
single  cause  of  action,  or  one  in  which  are  united  several 
causes  of  action,  all  of  which  are  shown  to  be  demands  for 
which  attachment  may  issue.  The  intention  of  the  legislature, 
however,  was  to  provide  for  all  cases  of  attachment,  and  the 
language  must  be  given  such  meaning  as  will  effectuate  the 
purpose.  Reasonably  interpreted  in  the  light  of  the  other 
provisions  of  the  attachment  law,  the  requirement  means  that 
the  clerk  shall  insert  in  the  writ  the  amount  of  the  plaintiff's 
demand  or  demands,  in  conformity  with  that  cause  of  action, 
or  those  causes  of  action,  set  out  in  the  complaint,  upon 
which,  as  shown  by  the  affidavit,  plaintiff  is  entitled  to  attach. 
When  the  writ  so  states  the  amount  of  the  demand,  in  con- 
formity with  that  portion  of  the  complaint  setting  up  such  de- 
mand, the  ministerial  duty  of  the  clerk  in  that  behalf  is  duly 
performed,  and  the  statutory  requirement  is  satisfied.  In 
such  case  no  irregularity  would  exist.  If,  however,  it  were 
shown  that  the  affidavit  was  false  in  its  material  averments  as 
to  every  demand,  or  was,  by  mistake  or  through  inadvertence, 
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untrue  as  to  some,  but  not  as  to  all,  the  entire  writ  would  be 
improperly  issued  in  the  one  case,  while  in  the  other  the  im- 
propriety would  not  permeate  the  writ,  but  would  affect  that 
portion  only  as  to  which  the  affidavit  was  untrue:  but  neither 
the  writ,  nor  any  portion  of  it,  would  be  irregular  in  either 
event.  If,  as  in  the  case  at  bar,  the  clerk  inserts  in  the  writ 
the  amount  of  a  demand  for  which  the  affidavit  is  wholly  insuf- 
ficient, the  writ  in  that  respect  would  be  at  least  irregular,  if 
not  improper  as  well  as  irregular. 

Upon  its  face  the  writ  of  attachment  was  perfect.  By 
reference  to  the  affidavit  upon  which  it  is  sued,  however,  it 
ap{>eared  that  the  amount  stated  in  the  writ  was  too  large,  by 
the  aggregate  of  the  demands  upon  which  the  sixth  and 
seventh  causes  of  action  were  based,  which  demands  were 
separately  stated  in  the  writ,  as  well  as  in  the  complaint  and 
affidavit.  The  writ  was  not  void,  nor  was  it,  in  its  entirety, 
voidable.  (See  Hubbard  v.  Haley,  (Wis.)  71  N.  W.  1U36; 
Ktn^7\s<m  V.  Thatcher ,  (Kan.)  51  Pac.  50.)  Though  the 
amount  stated  in  the  writ  be  greater  than  that  for  which  it 
should  issue,  yet,  in  the  absence  of  bad  faith  in  claiming  the 
excess,  the  writ  will  be  upheld  for  so  much  of  the  demand  as 
is  shown  to  be  properly  included.  This  rule  is  within  the 
principle  announced  in  Newell  v.  Whihcell,  16  Mont.  243,  40 
Pac.  866,  and  would  seem  to  be  a  corollary  of  the  doctrine 
declared  in  Meixdes  v.  treiters^  16  Ney.  388.  Defendant's 
motion  was  directed  to  the  whole  writ,  which  he  asked  the 
court  to  discharge.  He  did  not  move  a  discharge  as  to  the 
sixth  and  seventh  demands,  in  respect  of  which,  onlyj  the  writ 
was  irregular.  Its  irregularity  consisted  in  stating  the 
amount  of  these  two  demands,  and  including  them  in  the  total 
sum  recited.  The  statements  of  the  affidavit  were  sufficient  to 
authorize  a  writ  for  five  several  demands,  which  were,  in  fact 
and  in  statement,  clearly  distinct  and  separate  in  all  respects 
from  the  insufficient  averments  touching  the  two  demands 
irregularly  included  in  both  affidavit  and  writ.  The  irregu- 
larity did  not  go  to  the  jurisdiction  of  the  court.  (See  Emer- 
son V.  Thatcher,  supra.)     The  motion  to  wholly  discharge  the 
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writ  because  the  affidavit  omitted  to  state  grounds  as  to  two 
out  of  seven  demands  was  too  broad.  It  was  in  the  nature  of 
a  demurrer  for  insufficiency,  interposed  generally  to  a  com- 
plaint which  states  facts  sufficient  to  constitute  one  cause  of 
action  out  of  several  attempted  to  be  pleaded.  It  was  akin  to 
a  motion  seeking  to  strike  from  a  pleading  certain  specified 
matter  charged,  as  a  whole,  to  be  immaterial,  when  a  part  is 
material.  In  the  one  case  the  demurrer  must  be  overruled, 
and  in  the  other  the  motion  denied.  (See  Ilicbbard  v.  I/a/ey, 
Mupra.)  The  whole  writ  should  not  be  discharged  for  an 
irregularity  or  even  impropriety  in  respect  of  one  or  more 
demands  stated  therein,  when  the  demands  properly  included 
are  clearly  separated  and  distinguished  in  the  writ  itself  from 
the  former.  Defendant's  remedy  was  by  motion  to  discharge, 
modify,  or  amend  the  writ  as  to  the  demands  irregularly  in- 
serted therein.  This  the  court  has  full  power  to  do,  under 
common-law  principles  {Tllton  v.  Cofield^  93  U.  S.  167),  as 
well  as  by  virtue  of  Sections  110  and  774,  Code  Civil  Proced- 
ure. Unlike  the  supposed  summons  in  S/tarman  v.  Ihwt^  20 
Mont  555,  52  Pac.  558,  the  writ  in  question  contained  some- 
thing to  amend  and  amend  by.  Its  only  fault  was  an  excess 
in  amount,  which  excess  was  by  the  writ  itself  segregated 
from  the  demands  properly  stated.  The  motion  was  rightly 
denied. 

3.  Since  the  motion  to  discharge  the  writ  in  toto  was  proj)- 
erly  denied,  and  since  defendant '  did  not  a^k  a  discharge, 
modification,  or  amendment  of  the  writ  in  respect  of  the  de- 
mands which  should  not  have  been  inchided,  consideration  of 
the  action  of  the  court  below  in  permitting  an  amendment  to 
the  affidavit  for  attachment  so  as  to  supply  the  omission  of  the 
original  to  show  facts  warranting  an  attachment  is  unneces- 
sary to  a  determination  of  this  appeal.  The  original  affidavit 
was  in  no  measure  a  compliance  with  the  statute  as  to  the 
*2,860.79  or  f  103.90  demand.  It  did  not  show  even  an  at- 
tempt to  state  the  facts  upon  which  a  writ  would  be  author- 
ized upon  these  demands.  Defendant  asks  us  to  decide 
whether  such  total  omission  may  be  supplied  by  amendment. 
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Whatever  we  might  here  say  upon  this  interesting  and  diffi- 
cult question  would  be  dictum^  and  hence  we  prefer  to  express 
no  opinion. 

The  order  denying  the  motion  to  discharge  the  writ  of  at- 
tachment will  be  affirmed,  and  it  is  so  ordered. 

Affirnned. 

Pemberton,  C.  J.  and  Hunt,  J.,  concur. 


Iji"^      CALVIN    BEACH    et    al.,    Appellants,     v.    SPOKANE 
1^  ^  RANCH  AND  WATER  CO.,  Respondents. 

[Submitted  May  13, 1898.    Decided  June  18, 1886.] 

Stipvlationa  of  Attorneys — Laches. 

1.  Ad  order  cannot  be  based  upon  a  stipulation  between  the  attorneys  in  the  ease, 
where  the  stipolation  is  denied  by  one  of  the  attorneys,  and  it  was  neither  made  in 
writing,  nor  made  in  open  court  and  entered  in  the  minutes.  (Section  398,  Code  of 
CiYll  Procedure,  and  Rule  21,  First  District  Court,  construed.) 

'2.  It  cannot  be  claimed  that  an  order  was  based  upon  Section  774,  Code  of  CIyU  Proced- 
ure, which  provides  for  relief  on  the  ground  of  mistake,  Inadyertance,  surprise  or 
excusable  neglect,  when  the  application  for  the  order  was  not  made  for  any  such 
reUef. 

s.  One  who  applies  for  the  modification  of  an  order  within  a  reasonable  time  after  he 
has  received  notice  that  the  same  has  been  made.  Is  not  guilty  of  lachei. 

Appeal  from  District  Courts  Letnis  and  Clarice  County. 

Action  by  Calvin  Beach  and  others  against  the  Spokane 
Ranch  &  Water  Company.  An  order  was  made  granting  ad- 
ditional time  to  prepare  a  bill  of  exceptions  and  move  for  a 
new  trial,  the  order  reciting  that  it  was  made  with  plaintiffs' 
consent.  From  an  order  denying  a  motion  to  strike  out  this 
recital,  plaintiffs  appeal.      Reversed. 

McConnell  cfe  Mc Connelly  for  Appellants. 

Sanders  ifb  Sanders^  for  Respondent. 

Pigott,  J.  Appeal  from  a  special  order  made  December 
28,  1897,   after  final  judgment.      On   October  11,  1897,  the 
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•district  court  made  the  following  order,  which  was  entered  in 
the  minutes:  <'On  motion  of  counsel  for  defendant,  and  by 
consent  of  plaintiffs,  court  this  day  granted  30  days  additional 
time  to  defendant  in  which  to  prepare,  serve,  and  file  state- 
ment on  motion  for  new  trial  and  bill  of  exceptions  herein." 
On  December  28,  1897,  plaintiffs  moved  the  court  to  correct 
the  order  so  entered  by  striking  out  such  portion  thereof  as 
shows  the  consent  of  plaintiffs  thereto.  After  a  hearing  an 
-order  -was  made  denying  the  motion,  and  from  this  order 
plaintiffs  appeal. 

Testimony  was  given  tending  to  prove  prior  oral  consent 
out  of  court  by  counsel  for  plaintiffs  to  the  extension  of  30 
days  which  the  order  granted;  while  plaintiffs'  counsel  testi- 
fied to  the  effect  that  such  consent  was  to  an  enlargement  of 
10  days  only.  It  clearly  appeared,  however,  that  whatever 
agreement  was  made  or  consent  given  was  oral  only,  and 
p.ior  to  October  11,  and  was  not  made  or  given  in  court. 

We  think  the  motion  should  have  been  granted.  Sub- 
division 1,  of  Section  398,  of  the  Code  of  Civil  Procedure 
enacts  that  an  attorney  and  counselor  has  authority  <  'to  bind 
his  client  in  any  stepb  of  an  action  or  proceeding  by  his  agree- 
ment filed  with  the  clerk,  or  entered  upon  the  minutes  of  the 
court,  and  not  otherwise."  Rule  21  of  the  court  below  is  as 
follows:  ''Agreements.  No  agreement  or  consent  between 
the  parties,  or  their  attorneys,  in  respect  to  the  proceedings 
in  a  cause,  will  be  regarded  by  the  court,  unless  the  same 
shall  have  been  in  open  court  and  at  the  time  entered  in  the 
minutes,  or  unless  the  same  shall  have  been  in  writing,  sub- 
scribed by  the  party  against  whom  the  same  may  be  urged, 
or  by  his  attorney.  And  it  shall  be  the  duty  of  the  party- 
relying  upon  any  such  minute  entry  to  see  that  the  same  is 
duly  entered.'' 

It  is,  perhaps,  scarcely  necessary  to  observe  that  neither 
the  statute  nor  the  rule  quoted  was  designed  to  prevent  the 
enforcement  by  the  courts  of  executed  oral  agreements  or 
stipulations  admitted  by  the  party  or  his  attorney  against 
whom   they  are  alleged,  although  neither  reduced  to  writing 
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nor  made  in  open  court.  {Reclamation  DisU  v.  Hamilton^ 
(Cal.)  44  Pac.  1074;  Johnson  v.  Sweeney,  (Cal.)  30  Pac.  540; 
Smith  V.  Whittier,  (Cal.)  30  Pac.  529;  Simpson  v.  7^?«/rf, 
(Cal. )  27  Pac.  758.)  But  in  the  case  at  bar  the  oral  agree- 
ment which  defendant  claims  was  made  out  of  court  by 
plaintiffs^  counsel  is  denied  by  them,  and  it  is  afSrmatively 
shown  that  plaintiffs'  attorneys  were  not  present  when  the 
order  of  October  11th  was  made,  and  hence  under  the  com- 
mand of  the  statute,  the  court  should  have  disregardeil  it. 
The  presumption  that  the  order  stated  the  fact  in  respect  of 
consent  was  rebutted  by  undisputed  proof.  Montana  adopted 
Section  398  from  California  after  interpretation  by  the  courts  of 
that  state.  As  said  by  Mr.  Justice  Harrison,  speaking  for  the 
court  in  Smith  v.  Whittier,  supra,  the  obvious  purpose  of  the 
section  is  to  provide  that,  "whenever  the  attorney  shall  enter 
into  an  agreement  for  the  purpose  of  binding  his  client,  there 
shall  be  such  record  thereof  as  will  preclude  any  cjuestion  con- 
cerning its  character  or  effect,  and  that  the  extent  of  the 
agreement  may  be  ascertained  by  the  record — if  oral,  that  it 
shall  be  entered  in  the  minutes;  and  if  written  that  it  shall  be 
filed  with  the  clerk."  The  statute  plainly  contemplates  that  the 
agreement,  unless  in  writing,  shall  be  made  or  ratified  in  open 
court.  Ho  claim  is  advanced  that  the  agreement  alleged  com- 
plied with  either  requirement. 

Whether,  within  the  principles  announced  in  Steve^ison  v. 
Viihoell,  14  Mont.  311,  36  Pac.  185;  Martin  \.  De  Loge.  15 
Mont.  343.  39  Pac.  312;  Symons  v.  Bunnell  (Cal.)  20  Pac. 
859,  and  I'nited  States  v.  Breitling^  20  How.  262 — and 
under  the  circumstances  disclosed — the  court  rightly  sus- 
pended Rule  21,  supra,  so  as  to  except  the  case  at  bar  from 
its  operation,  we  do  not  decide.  It  is  sufficient  to  hold  that 
the  provision  of  the  statute  has  been  disregarded.  Neither 
in  their  briefs  nor  oral  arguments  have  counsel  cited  or  called 
attention  to  Section  398,  from  which  we  infer  that  the  error 
committed  by  the  learned  trial  judge  was  occasioned  by  the 
omission  of  counsel  to  invoke  the  enforcement  of  its  pro- 
visions. 
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Defendant  insists  with  earnestness  tht^t  the  attorneys  for 
plaintiffs  delayed  moving  a  correction  of  the  order  for  some 
46  days  after  obtaining  knowledge  of  its  existence,  and  are 
therefore  guilty  of  laches.  It  appears,  however,  chat  the  30 
days'  extension  had  expired  before  they  were  advised  of  the 
order,  and  that  they  proceeded  without  unreasonable  delay  to 
attack  its  integrity;  and  it  further  appears  that  defendant 
served  its  proposed  statement  within  the  time  granted  by  the 
order.  So  it  would  seem  that  defendant  was  not  injured,  nor 
its  legal  rights  imperiled  or  invaded,  by  the  delay. 

It  is  further  contended  that,  under  the  provisions  of  Section 
774  of  the  Code  of  Civil  Procedure,  the  court  below  might 
have  relieved  defendant  against  a  proceeding  taken  against  it 
through  its  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect. But  defendant  did  not  ask  for  such  or  any  relief.  Con- 
ceding as  correct  the  doctrine  of  Stonesifer  v.  Killmrn  (Cal.) 
29  Pac.  332,  and  Rohertson  v.  Williams,  81  Cal.  268,  22  Pac. 
6H5,  the  facts  in  this  case  do  not  warrant  its  application. 

Defendant  next  urges  that  the  motion  was  rightly  denied 
because  plaintiflfs,  on  November  10th,  accepted  the  proposed 
statement,  offered  amendments  thereto,  and  participated  in 
the  settlement,  all  without  protest  or  objection.  If  this  be 
true,  there  can  be  no  doubt  that  plaintiffs  may  not  success- 
fully complain  of  the  service  out  of  time;  for  the  objection 
that  the  proposed  statement  was  not  served  in  time  must  be 
reserved  before  offering  amendments,  or  at  the  time  they  are 
offered,  and,  if  not  so  reserved,  the  objection  is  forever 
waived,  (Hayne  on  New  Trials  and  Appeal,  Sees.  145,  14t); 
Jlarrigan  v.  Lynch,  21  Mont.  36,  52  Pac.  642;  Streeney  v. 
fwreat  Falls  and  Canada  Railway  Co.  ,11  Mont,  at  page  37,  27 
Pac.  348.)  There  is,  however,  nothing  in  the  record  certified  to 
us  which  tends  to  support  the  assertion  of  counsel;  and,  if 
there  were  we  do-  not  perceive  in  what  way  such  fact  could 
enable  us  to  say,  upon  the  present  appeal,  that  the  order  of 
October  11th  should  stand.  The  sole  question  presented  is 
whether  the  court  below,  in  making  that  part  of  the  order 
attacked,  failed  to  observe  and  give  effect  to  the  provisions  of 


188  Sweeney  v.  Darcy.  [Mar.  T.;98 

Section  398  prescribing  the  manner  in  which  attorneys  may 
exercise  their  authority. 

Holding,  as  we  do,  that  the  supposed  agreement  recited  in 
the  order  of  October  11th  was  not  made  in  the  mode  pre- 
scribed  by  the  statute,  it  follows  that  the  order  of  December 
28,  1897,  must  be  reversed,  and  the  court  below  directed  to 
correct  the  order  of  October  11th  by  striking  therefrom  the 
words,  <'by  consent  of  plaintiffs;''  and  it  is  so  ordered. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


W.  J.  SWEENEY  ET  AL.,  APP3LLANTS,  V.  PETER  DARCY 
AND  JOHN  ZIMMERMAN,  Sheriff,  Resondents. 

'^     63  I  Submitted  May  18,  I8d8.    DecidedJune  7, 1886.] 

Beplevin — Jury — Possesaioriy     Undisputed    Evidence  of— In- 
struction— Presumption  of  Ownership — Lease, 

1 .  Rbplkvin.— J^iiry.-  In  an  action  of  reple^  In,  the  defendant  sheriff  attempted  to  Jus- 
tify under  a  writ  of  execution  Issued  from  a  Justice's  court,  but  did  not  offer  in  erl* 
dence  the  Judgment;  the  court  Instructed  the  Jury  to  disregard  all  eyidence  offered 
to  proTe  Justification,  but  allowed  the  Jury  to  take  to  the  Jury  room  and  consider  the 
summons,  account  and  execution;  to  which  action  of  the  court  the  plaintiff  objected. 
Held,  error. 

2.  Rbplkvik.- PomeMion.  VndifpvJttd  Evidence  o/.— Wheie  It  appears  without  any 
contradiction  that  the  plaintiff  was  in  possession  of  the  property  at  the  time  It  was 
taken  by  the  defendant,  it  Is  error  not  to  instruct  the  Jury  to  that  effect. 

•A .    Sa  MB.— Tlie  possession  of  personal  property  is  prima  fade  eyidence  of  ownership. 

4.  SAMR.—X^cue.- Sheep  were  leased  under  two  separate  leases.  The  first  lease  pro- 
vided that,  at  the  end  of  the  term,  the  lessees  were  to  return  to  the  lessors  the  origi' 
nal  band  and  half  the  Increase,  and  to  make  good  any  loss  In  the  original  band  In  ex- 
cess of  15  per  cent.  Both  leases  provided  that  the  title  to  both  bands  and  the  In- 
crease should  remain  In  the  lessors  during  the  term  of  the  lease  and  until  the  sheep 
were  redelivered  to  the  lessors.  The  lessees  having  suffered  a  severe  loss  in  the  first 
band  and  being  in  financial  dlfllcuitles,  surrendered  to  the  lessors  the  band  included 
in  the  second  lease  and  68  more  than  they  were  entitled  to  under  the  terms  of  the 
first  lease,  it  being  understood  that  the  latter  should  be  kept  to  make  good  any  loss 
found  to  exist  in  tlie  first  band  when  the  final  division  should  be  made  in  accordance 
with  the  terms  of  the  lease.  Held^  first,  that  the  title  to  the  sheep  remained  In  the 
lessors  until  final  division  took  place.  Second,  that  neither  of  the  lessees  conid  sell 
the  sheep  and  that  the  same  were  not  subject  to  an  execution  against  their  property. 
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Appeal  from  JHatrict  Court y  Flathead  County;  CJiarles  W. 
Pomeroy^  Judge. 

Replevin  by  W.  J.  Sweeney  and  another  against  Peter 
Darcy  and  John  Zimmerman,  as  sheriff,  etc.  Judgment  for 
defendants,  and  plaintiffs  appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  in  replevin,  to  recover  225  head  of  sheep 
alleged  to  have  been  taken  from  the  appellants  by  the  re- 
spondent Zimmerman,  as  sheriff  of  Teton  county,  and  who 
acted  under  an  execution  issued  at  the  instance  of  his  co-re- 
spondent in  an  action  which  the  latter  brought  in  a  xustice'a 
court  against  the  firm  of  Graves  &  Harris.  The  respondent 
Darcy  filed  an  answer,  denying  generally  all  the  allegations  of 
the  complaint.  Zimmerman's  answer  admits  the  taking  and 
attempts  to  justify  under  a  judgment  and  execution  issued 
thereon  in  the  action  above  i*eferred  to,  and  alleges,  on  infor- 
mation and  belief,  that  the  sheep  belong  to  the  firm  of  Graves 
&  Harris.  The  facts  pleaded  in  justification  in  Zimmerman's 
answer  were  denied  by  plaintiffs'  replication. 

The  record  shows  that  the  sheep  in  controversy  were  leased 
by  the  appellants  to  Graves  &  Harris  under  two  leases — one 
executed  in  July,  1894,  and  the  other  in  October,  1896. 
Under  the  lease  of  July  4,  1894,  Graves  &  Harris  were  to 
receive  the  sheep  and  to  care  for  them,  and  redeliver  them  to 
the  appellants  in  October,  1896,  with  one-half  the  increase 
less  15  per  cent,  of  the  original  number;  Graves  &  Harris  to 
have  one-half  of  the  increase  for  the  care  of  the  sheep.  It 
was  also  agreed  that,  if  the  loss  of  the  sheep  during  the  lease 
was  greater  than  15  per  cent..  Graves  &  Harris  were  to  make 
up  85  per  cent,  of  the  original  band  out  of  other  sheep  of  the 
same  grade.  Under  this  agreement,  the  title  to  the  sheep,  as 
well  as  the  title  to  the  increase,  was  to  be  and  remain  in  the 
appellants  during  all  the  time  of  the  lease,  and  until  the  sheep 
were  redelivered  by  Graves  &  Harris.  In  October,  1895, 
the  appellants  leased  another  band  of  sheep  to  Graves  &  Har- 
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ris,  the  lease  containing  similar  provisions  as  the  first  one. 
By  the  terms  of  the  latter  lease,  Graves  personally  bound 
himself  to  make  good  any  loss  beyond  16  per  cent,  which 
might  occur  under  the  lease  of  July,  1894.  Before  these 
leases  expired,  in  July,  1896,  Graves  &  Harris  were  attached 
by  a  Great  Falls  bank;  and,  by  reason  of  their  financial  diffi- 
culties, Graves  &  Harris,  on  the  2d  of  October,  1896,  sur- 
rendered to  the  appellants  the  band  of  sheep  they  had  leaserl 
in  1895.  At  the  time  of  this  surrender,  the  appellant  re- 
ceived from  Graves  &  Harris  58  head  of  sheep  more  than  they 
were  entitled  to  under  the  lease  of  1894;  but  it  appears  that 
it  was  agreed  l)etween  the  appellants  and  Graves  &  Harris 
that  the  appellants  should  retain  these  58  head  to  make  good 
any  loss  which  might  be  found  to  exist  in  the  band  of  sheep 
leased  in  1894,  when  a  final  division  should  be  made  accord- 
ing to  the  terms  of  lease,  it  being  known  at  the  time  that 
Graves  &  Harris  had  t-uffered  a  very  heavy  loss  of  sheep 
under  the  lease  of  1894.  On  September  12,  1896,  the  de- 
fendants seized  225  head  of  the  sheep  which  were  turned  over 
by  Graves  &  Harris  to  the  appellants  under  the  leases,  and 
under  the  facts  and  circumstances  as  stated  above,  the  seizure 
being  made  under  the  execution  against  Graves  &  Harris,  as 
above  referred  to. 

The  case  was  tried  to  a  jury,  and  a  verdict  rendered  for  the 
defendants,  upon  which  a  judgment  was  entered;  and,  from 
this  judgment  and  an  order  overruling  appellants'  motion  for 
a  new  trial,  this  appeal  is  prosecuted. 

J.   0\  Bah'  and  T.  J,   Walsh ^  for  Appellants. 

Jame^H  Sulgrare^  F.  Mehitire  and  «/.  E.  E7%chsan^  for  Ap- 
pellees. 

Pemberton,  C.  J.  At  the  trial  of  this  case,  the  court  in- 
structed the  jury  to  disregard  all  evidence  offered  to  show 
justification  by  the  defendant  Zimmerman,  as  sheriff,  under 
the  execution  issued  in  the  case  of  Darcy  against  Graves  & 
Harris,  because  there  was  no  evidence  of  any  judgment  hav- 
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mg  been  rendered  in  that  case  upon  which  an  executioi\  could 
have  legally  issued.  The  court,  notwithstanding  this  instruc- 
tion, permitted  the  jury  to  take  to  their  room,  and  consider, 
in  making  up  their  verdict,  the  summons,  account,  and  execu- 
tion  in  the  case,  over  plaintiffs^  objection  and  exception. 
This  was  error. 

The  court  refused  to  give  the  following  instruction  at  the 
request  of  the  plaintiffs:  *'The  evidence  in  this  case  shows 
that  the  plaintiffs,  Sweeney  &  Cowell,  were  in  possession  of 
the  property  in  question  at  the  time  the  same  was  taken  from 
them  under  the  alleged  execution.  This  is  prhna  facie  evi- 
dence that  the  plaintiffs  were  the  owners  thereof,  and  entitled 
to  the  possession  of  the  same;  and  unless  the  defendants  have 
proven  by  a  preponderance  of  the  evidence  that  Graves  & 
Harris  or  Charlie  Harris  were  the  owners  of  or  entitled  to 
the  possession  thereof  at  the  time  of  such  taking,  you  should 
tind  for  the  plaintiffs.  * ' 

The  court  gave  an  instruction  to  the  same  effect,  except 
that  the  instruction  given  left  it  to  the  jury  to  say  and  find 
whether  plaintiffs  were  in  possession  of  the  sheep  at  the  time 
the  sheriff  seized  them.  There  is  not  a  particle  of  contro- 
versy in  the  evidence  about  this  question.  The  evidence  all 
shows  that  the  sheep  were  at  that  time  in  the  possession  of  the 
plaintiffs.  The  officer  who  made  the  levy  so  testifies.  No- 
bo<ly  disputes  it.  There  was  therefore  no  question  of  fact 
uix>n  this  issue  to  be  submitted  to  and  determined  by  the  jury. 
The  instruction  requested  by  plaintiffs  should  have  been  given 
to  the  jury. 

But  the  main  question  in  the  case  is  ad  to  whether  the  sheep 
in  question  were  lawfully  in  possession  of  the  plaintiffs  at  the 
time  they  were  seized  by  the  sheriff.  The  facts  are  substan- 
tially set  out  in  the  statement  of  the  case,  and  it  is  useless  to 
repeat  them  here.  It  is  shown  clearly  by  the  testimony  of 
plaintiff  Cowell  and  Mr.  Graves,  of  the  firm  of  Graves  &  Har- 
ris, that  the  sheep  were  turned  over  to  the  plaintiffs  under 
and  in  accordance  with  the  terms  of  the  leases  referred  to  in 
the  statement,  and  that  the  plaintiffs,  under  the  terms  of  the 
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delivery  to  them  of  the  sheep,  were  to  keep  them  to  make 
good  losses  which  Graves  &  Harris  were  bound  to  make  good 
to  them  under  the  leases  of  the  sheep.  There  is  some  pre- 
tense that  the  sheep  were  the  individual  property  of  Harris. 
This  could  not  be  so.  Under  the  lease  to  Graves  &  Harris, 
the  title  to  the  sheep  was  to  remain  iti  plaintiffs  until  final  set- 
tlement of  the  sheep  contracts  in  1896.  Harris  could  get  no 
title  to  the  sheep  until  then.  Harris  does  not  contradict  the 
evidence  of  Cowell  and  Graves  as  to  the  terms  of  plaintiffs^ 
possession  of  the  sheep.  We  are  unable  to  discover  any 
grounds  upon  which  the  verdict  and  judgment  can  be  sus- 
tained. Neither  Graves  &  Harris,  nor  Harris  individually, 
could  have  taken  the  sheep  from  the  possession  of  the  plaint- 
iffs under  any  view  disclosed  by  the  facts  of  the  case.  If 
they  could  not,  then  their  creditors  could  claim  no  greater 
right  to  do  so. 

The   judgment  and  order  appealed   from  are  reversed,  and 
the  cause  remanded  for  new  trial. 


Reversed  and  Remanded, 


Hunt  and  Pigott,  JJ.,  concur. 


JOHN  AIKENS,  Appellant,  v.  H.  L.  FRANK  and  An- 
other, Respondents. 

[Submitted  May  17, 1898.   Decided  June  18, 1888. 

Foreclosure  of  Mechanic^  %  Lien — Material  Man — Estoppel — 
Appeal — Pleading — Admission — Denial. 

1.  A  material  man,  ai  eurety  an  the  bond  of  a  eontraetor,  expressly  contracted  noC  to 
suffer  liens  to  be  placed  against  the  owner's  premises  for  work  and  material  pei^ 
formed  or  furnished  by  the  contractor,  and  that  he  would  save  the  owner  free  and 
harmless  against  all  loss,  Hens,  etc.  H^ld,  that  he  was  estopped  to  enforce  a  lien  of 
his  own  for  material  furnished  the  contractor. 

2.  And  the  fact  that  certain  changes  were  made  In  the  plans  of  the  building  does  not 
alter  the  rule,  where  the  building  contract  provides  that  such  changes  may  be  nuMle^ 

8.    Where  a  plaintiff  replied  to  an  answer  setting  up  an  estoppel,  and  the  case  wai  tried 
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on  the  iMoet  thus  fmned,  ha  eaimot,  on  appoal,  dop«rt  from  the  Unei  within  which 
ho  TOlimtarUy  confined  htantelf  by  his  pleadings  below. 
4.    Wtaflta  a  plaintiff  admitted  a  bond  pleaded  by  defendant,  his  denial  of  its  plain  and 
ilsa 


Appeal  from  District  Court j  Silver  Bow  County;  John 
Lindsay  y  Judge. 

AcnoK  by  John  Aikens  against  H.  L.  Frank  and  another. 
From  a  judgment  for  defendant  Frank,  plaintiff  appeals. 
Affirmed. 

c/.  A.  Bender^  for  Appellant. 

W.  B.  Bodcers  and  Charles  B.  Leonard^  for  Appellees. 

Hunt,  J.  This  action  was  instituted  to  obtain  a  decree  of 
foreclosure  of  a  mechanic's  lien.  Plaintiff  averred  that  he  fur- 
nished to  M.  J.  MoCune,  also  a  defendant,  material  and  labor 
for  a  certain  building  erected  for  and  owned  by  the  defendant 
Frank  at  Butte.  Frank  answered  separately,  and  set  up  a 
contract  with  the  defendant  McCune,  whereby  McCune  agreed 
to  furnish  the  materials  and  to  dp  the  ^ork  described  in 
plaintiff's  complaint  in  consideration  of  the  sum  of  (3,812^ 
and  pleaded  a  bond  executed  by  said  McCune,  as  principal, 
and  the  appellant,  Aikens,  and  one  J.  F.  Kelly,  as  sureties,  to 
secure  the  faithful  performance  of  the  contract  of  McCune, 
principal  contractor.  The  contract  provided  that  McCune 
should  furnish  all  materials  for  and  build  and  complete  the 
building  involved;  and  that  during  the  progress  of  the  work 
Frank  might  make  any  changes  he  pleased  in  the  plans  without 
impairing  the  validity  of  the  contract,  the  cost  of  such  changes  to 
be  added  to  or  deducted  from  the  amount  due  the  contractor. 
The  undertaking  referred  to  contained  the  following  provi- 
sion: ^<And  shall  not  suffer  any  liens  or  incumbrances  to  be 
placed  upon  said  building,  or  the  land  upon  which  it  is  to 
stand,  or  any  part  thereof,  for  any  work  or  materials  per- 
formed or  furnished  by  said  M.  J.  McCune  in  the  perform- 
ance of  said  contract,  and  shall  in  all  respects  save  the  said  H. 
L.  Frank  free  and   harmless  from  all  lobs,  liens,  damage,  de- 
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layfciy  orrliability^of  any  character  by  reason  of  the  defanlt  of 
the  said  M.  J.  McCune  in  the  performance  of  any  of  the  pro- 
visions of  said  contract  on  his  part,  then  the  foregoing  obliga- 
tion to  be  null  and  void;  otherwise  to  be  and  remain  in  full 
force  and  eflfect."  Frank  pleaded  that  plaintiff  was  estopped 
from  .claiming  or  enforcing  a  lien  upon  the  property,  and  set 
up  a  counterclaim,  alleging  that  various  liens  were  filed  upon 
the  property  which  he  was  obliged  to  discharge  by  payment, 
and  claiming  that  the  contractor  was  guilty  of  certain  delays, 
whereby,  under  the  terms  of  the  contract,  the  contractor  l>e- 
cume  liable  to  pay  certain  liquidated  damages.  The  agree- 
ment between  Frank  and  McCune  is  made  a  part  of  the 
answer;  so  is  the  undertaking  of  McCune  and  the  sureties. 

The  plaintiff  filed  a  replication^  in  which  he  admitted  the 
contract  between  McCune  and  Frank,  and  pleaded  perform- 
ance of  the  same.  He  also  admitted  that  McCune,  as  prin- 
cifml,  and  himself  and  one  Kelly,  as  sureties,  entered  into  an 
underti^king  with  Frank  wherein  they  severally  undertook  and 
bound  themselves  in  the  sum  of  $3,000;  but  averred  that  the 
conditions  of  such  undertaking  were  as  set  forth  in  the  repli- 
cation. The  plaintiff  then  set  up  the  contract  between  Frank 
and  McCune,  yet  denied  that  one  of  the  conditions  of  the  un- 
dertaking referred  to  was  that  McCune  should  not  suffer  any 
lien  or  liens  to  be  placed  upon  the  building,  or  upon  the  land 
uf)on  which  the  same  was  to  ,be  built,  for  work  or  material 
furnished  the  said  McCune,  and  alleged  that  the  lien  filed  by 
himself  was  not  filed  by  reason  of  the  default  of  McCune  in 
the  ()erformance  of  any  of  the  provisions  of  the  contract 
on  the  part 'of  McCune.  Plaintiff  also  denied  that  Mc- 
Cune delayed  the  completion  of  the  building  as  alleged 
or  ut  all.  For  reply  to  the  counterclaim  he  set  up  that,  in 
consideration  of  the  said  McCune  and  Kelly  and  plaintiff  en- 
tering into  said  undertaking,  an  agreement  was  made  by  Frank 
to  pay  to  McCune  the  sum  of  $3,812  for  materials  furnished 
and  work  done  by  McCune,  but  that  Frank  had  not  paid  to 
McCune  the  said  sum  of  money.  He  then  pleaded  that  it  was 
pjirt  of  the  agreement  between  Frank  and  McCune,  and  part 
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of  the  consideration  of  ttie  bond  entered  into,  that  Frank 
might  change  or  modiiy  the  plans  and  specifications  of  the 
building,  and  that  the  difference  in  cost  should  be  added  to  or 
deducted  from  the  amount  due  said  McCune;  and  that  Frank 
did  make  certain  changes  and  modifications  in  the  plans  and 
specifications,  and  that  the  difference  of  cost  to  McCune  was 
thereby  greatly  increased,  to- wit,  in  the  sum  of  fl,844.97; 
and  that  Frank  refused  to  pay  said  amount,  or  any  part 
thereof,  to  McCune.  Plaintiff  also  averred  that  Frank 
further  agreed  with  McCune,  and  as  a  part  of  the  considera- 
tion for  the  bond  entered  into,  that,  in  the  event  of  disputes 
arising  between  the  parties  to  the  contract,  the  architect  was 
appointed  sole  arbitrator,  and  his  decisions  were  to  be  final, 
and  that  the  architect  did  decide  upon  matters  of  differences 
lietween  them,  and  found  and  certified  to  the  same,  and  that 
Frank  was  indebted  thereby  to  McCune  in  the  sum  of  1^2,012, 
which  amount  Frank  refused  to  pay. 

A  jury  was  sworn.  Plaintiff  was  put  upon  the  stand,  and 
asked  if  he  had  furnished  che  brick  to  McCqne,  the  contractor, 
to  build  the  building  described  in  the  complaint.  Objection 
was  interposed  to  the  introduction  of  any  evidence  on  the  part 
of  plaintiff  tending  to  establish  his  claim  to  a  lien  on  the 
ground  tlfat  it  was  incompetent,  irrelevant  and  immaterial. 
The  court  sustained  the  objection,  and  held  that  the  plaintiff 
could  not  introduce  any  evidence  to  establish  a  lien,  being 
estopped  from  so  doing.  Thereupon  the  defendant  Frank 
dismissed  the  counterclaim  pleaded  in  his  answer  without 
prejudice.  Judgment  was  then  rendered  in  favor  of  defend- 
ant and  against  the  plaintiff.  Exceptions  were  duly  pre- 
served.    The  plaintiff  appeals  from  the  judgment. 

Plaintiff  states  his  first  contention  to  be  that  <<a  material 
man  is  not  estopped  from  enforcing  his  lien  because  he  is  on 
the  contractor's  bond  to  the  owner  to  secure  him  from  loss  on 
account  of  the  default  or  negligence  of  the  contractor.'*  This 
may  or  may  not  be  true  as  an  independent  proposition  of  law, 
but,  if  we  grant  its  correctness,  it  cannot  affect  this  action,  or 
aid  thia  appellant.     This  is  not  a  case  where  a  material  man 
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simply  became  a  surety  against  loss  on  account  of  the  default 
of  the  defendant  by  an  obligation  in  general  terms  to  that 
effect  only,  but  one  where  the  plaintiff  became  a  surety  on  the 
bond  of  the  principal  contractor,  in  which  bond  he  expressly 
contracted  not  to  suffer  any  liens  to  be  placed  upon  the  build- 
ing or  land  upon  which  the  building  stood  for  work  or  mater- 
ials performed  or  furnished  by  McCune  under  his  contract 
with  Frank,  and  that  he  would  save  said  Frank  free  and  harm- 
less against  all  loss,  liens,  etc.,  or  liability  of  any  character, 
by  reason  of  the  default  of  McCune  in  the  performance  of 
any  of  the  provisions  of  his  contract  with  Frank. 

If  the  case,  as  stated  by  appellant,  were  before  us,  the 
opinion  of  the  Supreme  Court  of  California  in  Blyth  v.  Torre, 
38  Pac.  639,  would  be  in  point,  as  it  was  there  held  that  a 
surety  on  a  contractor's  bond,  by  the  terms  of  which  the 
surety  guaranteed  that  the  contractor  would  faithfully  per- 
form the  conditions  of  his  contract,  and  that  he  would  keep 
the  owners  of  the  building  and  land  harmless  from  all  liens 
that  might  be  filed  on  account  of  any  claims  against  the  con- 
tractor, not  exceeding  a  certain  sum,  was  not  estopped  from 
enforcing  a  lien  of.  bis  own.  But  it  was  distinctly  stated  by 
Justice  Garoutte,  for  the  court,  that  the  bond  was  ^'simply 
to  indemnify  the  owner  against  damage,"  and  within  such  lim- 
itations the  decision  was  reached  that  the  necessary  facts  did 
not  arise  to  constitute  an  estoppel. 

So,  too,  Nice  v.  Walker,  163  Pa.  St.  123,  25  Atl.  1066, 
cited  by  appellant,  and  followed  in  Miles  v.  CoutU,  20  Mont. 
47,  49  Pac.  393,  is  inapplicable,  for  there  it  was  held  that,  in 
order  to  prevent  the  contractor  or  subcontractor  from  filiog 
a  lien,  there  must  be  an  express  covenant  against  liens,  or 
such  a  covenant  resulting  as  a  necessary  implication  from  the 
language  employed.  If  that  case  has  any  bearings  at  all,  it 
is  in  respondent's  favor,  for,  as  before  stated,  the  appellant 
here  did  enter  into  the  express  covenant  which  was  lacking  in 
the  Pennsylvania  decision. 

In  Atlantic  Coast   Brewing  Cb,  v.   Clementy  69  N.  J.  Law, 
438,  36  Atl.  883,  the  court,  upon  a  state  of  facts  similar  to 
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those  in  this  case,  sustained  the  contention  that  appellant 
meant  to  rely  on  by  affirming  the  rule  that  it  was  not  a  de- 
fense to  the  suit  of  a  contractor  upon  a  lien  claim  to  interpose 
the  bond  of  the  contractor,  with  provisions  therein  not  to  suf- 
fer liens  to  be  filed,  upon  which  bond  the  plaintiff  and  lien 
claimant  was  a  surety.  The  doctrine  of  estoppel  seems  not  to 
have  been  considered  by  the  court;  at  least  the  decision  is  not 
based  upon  any  reasoning  considering  that  ground,  but  upon 
the  rule  that  to  prevent  circuity  of  action  the  rights  of  all 
parties  concerned  should  be  adjusted  in  one  suit. 

But  it  is  clear  to  us  that  plain  principles  of  .justice  should 
bar  the  plaintiff  in  this  case.  Having  solemnly  agreed  that 
he  would  not  suffer  any  liens  to  be  filed  for  materials  or  labor 
furnished  to  the  contractor  under  a  contract  pleaded,  he  asks 
the  court  to  be  permitted  to  stultify  himself,  and  to  be  upheld 
in  himself  doing  what  he  agreed  should  not  be  done.  The 
contract  is  clear  and  specific.  Having  made  it  intelligently, 
why  should  appellant  not  be  held  to  it  ?  It  is  an  important 
matter  to  the  parties  concerned.  Surely,  it  would  be  against 
good  morals  to  allow  plaintiff,  after  he  has  waived  his  right 
of  lien  by  his  contract  of  suretyship,  to  seize  respondent's 
property  for  a  debt  due  him  by  the  contractor  for  whom  the 
plaintiff  stands  as  burety.  Let  him  resort  to  action  against 
his  principal,  in  whose  solvency  or  ability  he  must  have  had 
some  degree  of  confidence  when  he  executed  the  undertaking, 
agreeing  that  the  building  should  be  built  by  his  principal, 
and  that  as  surety  he  would  suffer  no  liens  to  be  filed  against 
it,  or  the  land  upon  which  it  stands.  The  following  cases  are 
in  point:  Sckeidw.  Rapp,  121  Pa.  St.  Rep.  593,  15  Atl.  652; 
Trustees  of  the  German  Lutheran  Churchy  etc.  v.  Jleise  cd  Co. 
etaLj  44  Md.  Opinion,  480;  Zofig  v.  Caffrey,  93  Pa.  St.  526; 
McIIenry  v.  Knickerbacker  et  al.,  128  Ind.  77,  27  N.  E.  430; 
Boisot  on  Mechanics'  Liens,  §  586;  Jones  on  Liens,  §  1501; 
Spears  et  ai.  v.  Lawrence  (Wash.)  38  Pac.  1049. 

It  is  said  that  the  allegations  of  facts  constituting  the  estop- 
pel were  denied  by  operation  of  law.  It  is  true  that  the  por- 
tions of  the  answer  setting  up  the  estoppel  did  not  require  a 
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reply.  Sections  720,  754,  Code  of  Civil  Procedure.  But 
the  plaintitf  did  reply,  and  the  case  was  tried  upon  the  issues 
framed  by  the  complaint,  answer*  and  replication.  No  sug- 
gestion was  made  to  the  district  court  by  plaintiff  that  he  do- 
sired  to  abandon. the  issues  framed  by  the  pleading,  or  to  in> 
teriwse  defenses  tiot  stated  by  the  reply  filed.  He  thus 
elected'  to  put  himself  in  the  attitude  of  one  making  material 
admissions  of  fact,  and  proceeding  with  the  case  upon  such 
admissions.  Under  the  circumstances  he  cannot  mend  his 
hold  in  the  supreme  court,  and  assert  a  right  to  go  without 
the  lines  withiq  which  he  voluntarily  confined  himself  in  the 
district  court. 

Plaintiff  also  contends,  that  his  reply  raised  an  issue  upon 
the  extent  and  application  of  the  bond.  But  plaintiff,  having 
by  his  pleadings  admitted  the  execution  of  the  bond  and  con- 
tract set  up  in  the  answer,  can  gain  nothing  by  denying  that 
the  undertaking  contained  one  of  the  plain  and  specific  pro- 
visions written  within  the  body  of  the  undertaking  itself. 
There  is  no  ambiguity  in  the  face  of  the  undertaking,  nor  are 
there  circumstances  and  facts  pleaded  which  in  any  way  could 
relieve  the  respondent  of  his  contract  not  to  suffer  any  lieli  to 
be  filed  for  work  or  materials  furnished  by  the  contractor. 
Watson  \.  OWeiU,  14  Mont.  197,  35Pirc.  1064,  has  no  per- 
tinency. 

Nor  is  there  any  merit  in  the  contention  that  the  respondent, 
Frank,  made  certain  changes  in  the  plans  during  the  progress 
of  the  work,  inasmuch  as  the  contract  between  McCune  and 
Frank  gave  Frank  the  right  to  make  such  changes  as  he 
pleased.     {Mb Henry  v.  K^iickerbackery  supra,) 

There  being  no  error  in  the  record,  the  judgment  is 
affirmed. 

Affirmed, 

Pemberton,  C.  J.,  and  Pioott,  J.,  concur. 


21  Mont.]  Johnson  v.  Ccrtis.  VM) 


W.  H.  JOHNSON,    Appellant,   r.    JOHN   H.  CURTIS  et 

AL.,    ReJ^PONDENTS. 

[Submitted  May  11, 1888.    Decided  June  20, 1888.] 

In  an  action  to  foreclose  a  mechanic's  lien,  It  was  stipulated  in  the  eourt  below  that  the 
only  question  to  be  tried  was  as  to  whether  the  plalQtifl  furnished  the  material  under 
any  contract,  express  or  Implied,  made  with  defendants  or  either  of  them.^or  with 
any  person  or  agent  having  authority  to  make  such  contract  on  the  part  ef  the  de- 
fendants, or  either  of  them,  with  the  plain ilff. 

There  was  a  conflict  of  evidence  upon  this  Issue— which  was  tried  to  the  court  without  a 
jury.  Heid,  that  the  finding  of  the  court  below  would  not  be  reversed  oq  appeal  to 
the  Supreme  Court. 

.  Appeal  from  DUtrict   Court j    Silver  Bow    County  \    John 
Lindsay y  Judge. 

Action  by  W.  H.  Johnbon  against  John  H.  Curtis  and 
others.  Judgment  for  defendants  and  plaintiff  appeals.  Af- 
firmed. 

Emiihett  Calahan^  for  Appellant. 
M.  L.  c&  J.  L,   Winea^  for  Appellees. 

Pev  Curiam.  Action  to  foreclose  a  mechanic's  lien.  The 
defendants  are  the  owners  of  a  building  in  Butte,  which  was 
constructed  by  one  Godin  as  contractor.  H.  M.  Patterson 
was  the  architect.  The  plaintiff  put  some  art  glass  in  the 
transoms  over  the  doors  of  the  building  during  its  construc- 
tion by  the  contractor.  That  pai-t  of  the  plans  and  specifica- 
tions for  the  construction  of  the  building  relating  to  the  glass 
for  the  transoms  is  as  follows:  <<The  art  glass  transoms  will 
be  stationary.  (Hass  for  these  transoms  will  be  worth  $2. 50 
per  foot,  and  will  be  selected  by  the  architects  and  owners, 
and  paid  for  by  the  contractor. ''  Plaintiff  had  read  the  plans 
and  specifications,  and  knew  of  the  above  clause  in  relation  to 
the  glass  for  the  transoms.  The  plaintiff  filed  a  lien  on  the 
building  in  Silver  Bow  county  for  the  amount  of  his  account 
for  putting  in  said  glass,  and  brings  this  suit  to  foreclose  it. 

The  defendants  deny  that  plaintiff  furnished  and  put  in  the 
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glass  under  any  contract,  express  or  implied,  made  with  the 
defendants,  or  either  of  them,  or  with  any  agent  or  person 
authorized  to  contract  with  plaintiff  therefor.  The  case  was 
tried  by  the  court  without  a  jury.  The  court  found  in  favor 
of  the  defendants,  and  rendered  judgment  in  their  favor. 
Plaintiff  appeals. 

The  sole  question  as  per  stipulation,  tried  by  the  court 
below,  was  as  to  whether  the  plaintiff  furnished  the  glass  in 
controversy  under  any  contract,  express  or  implied,  made 
with  the  defendants,  or  either  of  them,  or  with  any  person  or 
agent  having  authority  to  make  such  contract  on  the  part  of 
defendants,  or  either  of  them,  with  the  plaintiff.  It  is  not 
disputed  that  the  burden  was  on  plaintiff  to  prove  such  con- 
tract to  entitle  him  to  recover  in  the  action.  Whether  such 
contract  was  ever  made  was  a  question  of  fact.  That  (jue:>- 
tion  was  tried  by  the  district  court.  The  most  the  plaintiff 
can  claim  is  that  there  was  a  conflict  of  evidence  as  to  thi^ 
single  question.  We  think  the  record  shows  the  preponder- 
ance of  evidence  on  the  issue  to  be  in  favor  of  the  defendants. 
At  any'  rate,  there  is  an  abundance  of  evidence  to  sustain  the 
decision  of  the  trial  court.  Under  such  circumstances,  we 
cannot  disturb  the  conclusion  of  the  trial  court. 

The  judgment  appealed  from  is  affirmed. 

Ajfrnned. 


WILLIAM  P.  EMERSON  et  al..  Respondents,  v.  DAVID 
BIGLER,  Appellant. 

[SubmUted  May  19, 1808.    Decided  June  20. 1886  ] 

Practice — Referee  s  Report^  Filing — Review  of  oil  Motion  for 
Neic  Trial — Findings — Evidence — Harmless  Error —  Valne^ 
Evidence  of 

1.  PRACTicK-«<fere«'»  Report,  FiMncr.— The  failure  of  a  referee  to  file  bis  reporl 
wUhln  ten  days  after  the  closing  of  the  testimony  as  proTlded  in  Section  lUO  does 
not  invalidate  the  report  or  the  Judgment  rendered  thereon:  'I  he  section  Is  not 
mandatory,  but  directory. 
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^  Bkfsbbs'8  RBPO]n>-AMieto  €/  on  Motion  far  New  TrUaL-^The  defendant  claimed 
that  he  moTed  for  a  non-suit  at  the  dose  of  plaintiff's  testimony;  that  the  motion  was 
denied,  and  that  defendant  elected  not  to  Introduoe  testimony.  ThB  defendant 
further  claimed  that  the  plaintiff  thereafter  introduced  eyldence,  and  that  he 
(plaintiff)  did  not  waiTe  his  right  to  introduce  eTldence  after  the  case  Was  thus  re- 
opened. This  was  contradicted  hy  the  referee's  report  and  aflldaTlts  filed  by  the 
referee.  Held^  that  the  ruling  of  the  court  below  to  the  effect  that  defendant  had 
made  his  election  would  not  be  disturbed. 

3.  8am  K— Held,  that  defendant  should  ha?e  moyed,  when  the  report  was  filed,  to  haye 
the  ease  remanded  to  the  referee  to  take  further  eridence. 

4.  FiNDiNOB.-  The  referee  found  as  facts  In  the  case,  that  a  partnership  had  existed 
between  the  plaintiffs  and  defendant  and  that  the  same  was  dissolved,  as  alleged  In 
the  complaint;  that  the  defendant  had  sold  part  of  the  partnership  property  and  the 
▼alue  thereof  and  that  defendant  had  refused  to  account  for  the  proceeds;  i>nd,  as 
conclusion  of  law,  the  referee  found  that  plaintiffs  were  entitled  to  Judgment:  Held^ 
that  the  findings  were  not  Inconsistent  or  defective,  and  that,  if  the  defendant  was 
not  satisfied  with  the  same,  he  should  have  filed  his  exceptions. 

^.  EyiDKifciG— Harmless  ^ror.— In  an  action  between  partners,  the  fact  of  partner- 
ship was  not  denied.  Held,  that  oral  testimony  concerning  the  contents  of  missing 
letters,  which  was  Introduced  for  the  sole  purpose  of  proving  the  partnership,  was 
not  prejudicial  to  the  rights  of  defendant. 

Appeal  from  District  Courts  Flathead  Cmmty;  D,  F, 
Smithy  Judge. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  complaint  in  this  case  alleges  that  the  plaintiffs  and  the 
defendant,  about  June,  1893,  entered  into  a  co-partnership  for 
the  purpose  of  buying,  selling,  and  raising  cattle  in  Flathead 
county,  and  continued  to  transact  such  partnership  business 
until  July  30,  1895,  when  the  partnership  was  dissolved  by 
mutual  consent.  It  seems  that  they  did  business  without  any 
firm  name.  The  complaint  sets  forth  that  the  defendant  sold 
a  number  of  cattle  belonging  to  the  partnership,  and  refused 
to  account  to  the  plaintiffs  for  their  share  of  the  proceeds. 

The  answer  denies  that  the  defendant  disposed  of  the  cattle 
mentioned  in  the  complaint,  and  that  he  refused  to  account 
therefor,  denies  the  alleged  value  of  the  cattle,  and  every 
other  allegation  in  the  complaint  not  admitted  in  the  answer. 
The  defendant  alleges  affirmatively  that  he  and  the  plaintiffs 
entered  into  a  co-partnership  at  the  time  specified  in  the  com* 
plaint,  for  the  purpose  of  buying,  selling,  and  raising  stock 
in  Flathead  county,  and  also  for  the  purpose  of  prospecting, 
developing,  and  selling  certain  coal  lands,  described  in  the 
answer,  and  that  he  expended  large  sums  of  money  in  the  de- 
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velopment  of  the  partnership  coal  lands,  and  that  the  plaintiffs 
have  refused  to  pay  their  proportions  of  the  moneys  expended 
in  such  development  and  improvement  of  the  lands.  Defend- 
ant alleges^  also,  that  the  plaintiffs  sold  a  number  of  cattle 
belonging  to  the  partnership,  and  appropriated  to  their  own 
use  the  proceeds  thereof. 

Plaintiffs'  replication  denies  every  allegation  of  the  answer 
not  expressly  admitted.  They  deny,  also,  that  the  partner- 
ship was  to  extend  to  any  other  business  than  that  mentioned  in 
the  complaint,  and  they  allege  that  they  contributed  large 
sums  of  money  to  the  partnership  business  of  cattle  raising 
mentioned  in  the  complaint.  Plaintiffs  asked  for  an  account- 
ing and  a  judgment  for  such  sum  as  the  evidence  should  show 
them  to  be  entitled  to  recover  asrainst  the  defendant. 

By  order  of  the  court,  made  on  May  18,  1896,  C.  H.  Foote^ 
ksc|  ,  was  appointed  referee  to  try  all  issues  of  law  and  fact, 
and  report  his  findings  and  conclusions  of  law  in  the  ease. 
On  September  8,  1896,  said  referee  commenced  to  hear  the 
testimony,  and  continued  to  hear  the  same  from  day  to  day 
thei-eafter  until  the  22d  day  of  said  month,  when  the  plaintiffs 
rested  their  case.  The  defendant  thereupon  filed  his  motion 
for  a  nonsuit.  During  the  argument  on  the  motion  for  a  non- 
suit the  plaintiffs  asked  leave  to  reopen  the  case  for  the  pur- 
pose of  introducing  other  testimony,  which  they  were  [»r- 
mittod  by  the  referee  to  do.  Thereupon  the  argument  upon 
the  motion  for  a  nonsuit  was  continue<l.  At  the  conclusion  of 
the  argument  the  referee  reports  that  he  overruled  the  motion 
for  a  nonsuit,  and  defendant  thereupon  declined  to  offer  any 
evidence  in  support  of  his  defense,  and  decided  to  rely  upc»rr 
his  motion  for  a  nonsuit. 

On  November  19th,  thereafter,  the  referee  made  and  tiled 
in  the  oflice  of  the  clerk  of  the  district  court  his  report.  c*on> 
taining  his  findings  of  fact  and  conclusions  of  law.  On  the 
1st  day  of  December,  thereafter,  the  court  approved  the  find- 
ings of  fact  and  conclusions  of  law  reported  by  the  referee, 
and  entered  a  judgment  in  accordance  therewith  in  favor  of 
plaintiffs.     Defendant  then  filed  a  motion  for  a  new  trial. 
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which   was  overruled.     From   the   judgment   and  the  order 
overruling  his  motion  for  a  new  trial  defendant  appeals. 

//.  G.  Swaney^  for  Appellant. 

ir.  iV.  Xoffaingef^j  for  Respondents. 

Pembsbton,  C.  J.  The  defendant  claims  that  the  failure 
of  the  referee  to  file  his  report  in  court  within  the  10  daj's 
prescribed  by  Section  1139  of  the  Code  of  Civil  Procedure, 
invalidates  the  report  and  judgment  rendered  thereon,  and 
that  he  is  consequently  entitled  to  a  new  trial.  We  think 
this  section  is  directory  only,  and  that  the  failure  of  the 
referee  to  file  his  report  in  10  days  did  not  entitle  the  defend- 
ant to  a  new  trial.  {Kdler  v.  Sutricky  22  Cal.  472;  Broad  v. 
Murray^  44  Cal.  228;  McQuillan  v.  D<mahue^  49  Cal.  157.) 
If  the  defendant  for  any  reason  had  desired  the  report  filed 
sooner  than  the  referee  filed  it,  he  should  have  applied  to  the 
court  for  a  proper  order  in  the  premises. 

The  defendant  assigns  as  a  further  ground  for  a  new  trial 
that  the  referee  did  not  overrule  his  motion  for  a  nonsuit 
when  the  argument  thereon  closed,  but  took  it  under  advise- 
ment, and  did  not  in  fact  rule  on  it  until  he  filed  his  report, 
many  days  thereafter,  and  that  he  was  thereby  deprived  of  the 
right  and  opportunity  to  offer  any  evidence  in  support  of  his 
defense.  The  referee's. report  shows  that  he  overruled  de- 
fendant's motion  when  the  argument  thereon  closed,  and  that 
the  defendant  thereupon  declined  to  introduce  any  evidence, 
electing  to  stand  entirely  on  his  motion  for  a  nonsuit.  Affi- 
davits of  plaintiffs'  witnesses  are  to  the  same  effect,  and  show 
that  the  defendant  absolutely  declined  to  offer  any  evidence. 
It  is  true,  affidavits  of  defendant's  counsel  are  to  the  effect 
that  they  did  not  waive  the  right  to  introduce  their  evidence 
after  the  referee  permitted  plaintiffs  to  reopen  the  case  pend- 
ing the  argument  on  the  motion  for  a  nonsuit.  But  this  is 
positively  contiadicted  by  the  report  and  affidavits  of  the 
plaintiffs.  This  question  of  fact  was  passed  upon  by  the  court 
on  the  hearing  of  the  motion  for  a  new  trial,  and  we  think  the 
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showing  amply  supports  the  ruling  of  the  court  thereon.  If, 
as  defendant  contends,  he  was  deprived  of  this  right  by  the 
action  of  the  referee,  he  should  have  taken  steps  at  once, 
when  the  report  was  filed,  to  have  the  case  remanded  to  the 
referee  to  take  hiB  evidence.  Upon  a  proper  showing,  the 
court  w^ould  certainly  have  caused  the  referee  to  take  and  re- 
port the  defendant's  evidence,  if  he  had  declined  to  do  so,  as 
claimed  by  defendant.  But  there  is  no  showing  that  defend- 
ant ever  in  fact  offered  any  evidence.  We  think  that  the 
record  shows  that  the  defendant  intended  to  stand,  and  did 
stand,  on  his  motion  for  a  nonsuit. 

The  defendant  contends  that  the  findings  of  fact  of  the 
referee  are  in  many  respects  defective,  inconsistent,  and  not 
supported  by  the  evidence.  The  referee,  in  substance,  finds 
that  the  partnership  was  created,  existed,  and  was  dissolved 
as  alleged  in  the  complaint,  and  practically  admitted  by  the 
answer.  He  also  finds  that  the  defendant  disposed  of  a  num- 
ber of  cattle  belonging  to  the  partnership,  the  value  thereof, 
that  such  disposition  of  the  cattle  was  in  violation  of  the  part- 
nership agreement,  and  that  the  defendant  had  refused  to  ac- 
count for  the  proceeds  of  the  sale  of  the  cattle.  As  a  conclu- 
sion of  law,  the  referee  reports  that  the  plaintiffs  are  entitled 
to  recover  of  defendant  the  value  of  the  cattle.  We  think  the 
evidence  sufficiently  supports  these  findings  of  fact,  and  war- 
rants the  conclusion  of  law  reached  by  the  referee.  The  find- 
ing are  not  inconsistent  or  defective.  If  defendant,  for  any 
reason,  was  dissatisfied  with  the  findings,  he  should  have  filed 
his  exceptions  thereto,  which  he  did  not  do. 

The  contention  is  made,  also,  that  the  referee  erroneously 
admitted  evidence  of  the  contents  of  certain  letters.  It  is 
disclosed  by  the  record,  that  the  partnership  was  formed  or 
entered  into  by  correspondence  between  the  parties.  Some  of 
the  witnesses  testified  to  the  contents  of  some  of  these  letters. 
The  contents  were  permitted  to  be  proved  after  the  loss  or 
destruction  of  the  letters  had  been  shown,  for  the  sole  pur- 
pose, seemingly,  of  showing  a  partnership.  As  the  partner- 
ship was  not  denied,  we  cannot  see  that  there  was  any  neces- 
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Bity  for  this  proof,  and,  as  defendant  did  not  deny  the  part- 
nership, we  fail  to  see  how  he  could  have  been  injured,  in 
any  event,  by  the  introduction  of  this  testimony  showing  a 
partnership. 

Complaint  is  also  made  that  witnesses  were  permitted  to 
testify  to  the  value  of  the  cattle  who  were  not  qualified  to 
give  such  testimony.  These  witnesses,  it  is  shown,  knew  the 
cattle,  saw  them  frequently,  were  engaged  in  raising  cattle^ 
and  were  fully  qualified,  we  think,  from  the  showing,  to  give 
evidence  of  the  value  of  the  cattle.  This  question  is  fully  dis- 
cussed by  this  court  in  Holland  v.  Huston^  20  Mont.  84,  49 
Pac.  390.     There  is  absolutely  no  merit  in  this  assignment. 

There  are  a  number  of  errors  assigned  in  the  record,  but 
they  are  all  of  like  character  as  those  treated  above,  and  it  is. 
wholly  useless  to  discuss  them  in  detail.  We  think  the  as^ 
signments  of  error  are  entirely  without  merit. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
Hunt  and  Pigott,  JJ.,  concur. 


HOME  BUILDING  and  LOAN  ASSOCIATION  of  Helena^ 
Plaintiff,  v.  C.  B.  NOLAN,  Attorney  General. 

[Submitted  May  6, 1898.   Decided  June  20, 1808.] 

Building  and  Loan  Associations — Statutes — Construction — 
Repeal —  Constitulion. 

1.  Sections  T70  to  790  CtTii  Code,  adopted  )o  1896,  provMed  for  the  organization  of  build- 
ing and  loan  associations.  Sections  800  to  846  provided  for  the  organization,  govern- 
ment  and  regulation  of  such  asioclations  whose  real  estate  loans  were  not  confined 
to  lands  within  the  county  in  which  was  located  the  principal  office  of  the  company. 
The  Act  of  March  4, 1897.  Is  entitled:  **An  Act  to  provide  for  the  organization,  regu- 
lation and  Inspection  of  building  and  loan  associations  and  to  repeal  Sections  770  to 
845  of  the  Civil  Code."  Section  i  of  the  act  provides  for  the  organization  of  lufth 
companies.  Section  2  authorizes  existing  building  associations  to  avail  themselves 
of  the  new  law,  by  complying  with  certain  conditions  mentioned  in  that  section. 
Section  28  repeals  Sections  770  to  845  of  the  Civil  Code.  Section  25  declares  that  It 
shall  be  unlawful  for  any  building  and  loan  association  to  do  business  In  this  state 
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without  hftYlog  first  complied  with  the  proTtoions  of  the  act-4Uid  the  teetlon  oon- 
taius  the  following  proviso:  ''That  except  as  to  taxation,  this  act  shall  not  affect  any 
such  association,  heretofore  organized  under  the  laws  of  the  state  of  Montana. 
unless  it  elects  to  come  under  its  proTislons."  Ktrld,  first,  that  the  act  of  March  4. 
1H97,  except  as  to  taxation,  affects  only  such  corporations  as  are  organized  there- 
uoder,  and  those  theretofore  existing  and  which  avail  themaelves  of  the  right  to 
come  within  Its  proTislons^and  that  corporations  theretofore  existmg  and  not  elect- 
ing to  come  within  the  provisions  of  the  act,  are  authorized  to  continue  under  the  old 
law,  and  are  not  affected  by  the  provisions  of  the  act  of  1887,  except  those  referring 
to  taxation. 

2.  In  construing  a  statute,  effect  must,  if  possible,  be  given  to  all  its  language;  the  In- 
tentioo  of  the  legislature  is  to  be  ascertained;  and  where  a  general  and  particular 
provision  are  inconsistent,  the  latter  will  control. 

3.  The  title  of  the  act  of  March  4. 1897,  Is  as  follows :  ** An  act  to  provide  for  the  organ- 
ization, regulation,  etc.,  of  building  associations."  No  reference  was  made  in  the 
title  to  existing  corporations;  but  the  act  provided  that  such  corporations  should  not 
be  affected  by  the  law,  unless  they  elected  to  come  wlthla  its  provisions.  Held^  that 
the  act  as  to  this  clause  was  not  In  conflict  with  Sec.  23.  Art.  V.  of  the  Constitution. 

which  provides  that  "no  bill  shall be  passed  containing  more  than  one  subject 

which  shall  be  clearly  expressed  In  its  title." 

4.  Held,  further,  that  the  clause  of  the  act  providing  that  corporations  theretofore  ex- 
isting should  not  be  aflected  by  its  terms  unless  they  so  elected  Is  not  in  oontllct  with 
Section  26,  Art.  V,  of  the  Constitution,  which  prohibits  the  legislative  assembly  from 
piisslng  (among  others)  any  special  or  local  laws  chartering  loan  and  trust  oompaolM. 

Original  proceeding  in  the  Supreme  Court  by  the  Home 
Building  &  Loan  Association  of  Helena  against  C.  B.  Nolan, 
attorney  general,  for  a  peremptory  writ  of  prohibition.  Writ 
granted. 

K  E.  Stranahan^  for  Plaintiff. 

(\  B.  yolaii^  Attoimey  General^  in  pi^o.  per, 

PiooTT,  J.  The  object  of  this  proceeding  is  to  obtain  a 
peremptory  writ  of  prohibition  commanding  the  attorney  gen- 
eral to  desist  from  carrying  into  execution  his  declared  inten- 
tion to  institute  an  action  for  the  purpose  of  dissolving  plaint- 
iff. An  alternative  writ  was  issued,  and  is  attacked  by  a  mo- 
tion to  quash,  upon  the  ground  that  the  affidavit  supporting 
it  is  insufficient  in  substance. 

It  appears  from  the  affidavit  that  the  plaintiff  is  a  building 
and  loan  association  organized  as  a  corporation  on  November 
18,  1895,  under  the  laws  of  Montana  then  in  force;  that 
plaintiff  "has  not  elected  to  come  under  the  laws  of  1897  re-* 
lAting  to  building  and  loan  associations,  nor  has  it  it  held  any 
meeting  of  its  stockholders  to  that  end,  as  provided  in  section 
2  of  the  act  of  1897,     *     *     *     but  that  said  plaintiff  has 
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been  at  atl  times  since  the  said  incorporation,  and  noiv  is, 
acting  and  doing  its  said  business  under  the  laws  of  the  state 
of  Montana  under  which  it  was  incorporated,  save  and  except 
a.s  to  taxation,  as  is  provided  in  section  25  of  said  act  of  1897; 
that  the  defendant  threatens  and  is  about  to  institute  proceed- 
ings to  dissolve  plaintiff,  and  to  have  a  receiver  appointed  to 
take  charge  of  its  affairs,  and  to  procure  the  arrest  of  and  to 
prosecute  its  officers  for  doing  its  business  without  having 
elected  to  come  under  the  said  laws  of  1897,'^  and  that  the 
sole  reason  therefor  is  the  opinion  of  the  defendant  that  (he 
act  of  1897  is  the  only  law  now  in  force  governing  building 
and  loan  associations;  that,  because  of  certain  facts  stated, 
irreparable  injury  would  result  to  the  plaintiff  if  the  defend- 
ant is  not  prohibited  from  initiating  the  proceedings  which  he 
threatens  to  take  under  authority  of  section  18  of  the  act  of 
March  4,  1897. 

Following  is  so  much  of  the  section  as  is  pertinent: 
'^Should  the  state  examiner,  upon  examination,  tind  any  do- 
mestic association  conducting  its  business  in  whole  or  in  part 
contrary  to  law,  or  failing  to  comply  with  the  law,  he  shall 
so  notify  the  board  of  directors  of  suclx  association  in  writ- 
ing; and  if  after  thirty  days,  such  illegal  practices  or  failure 
continues,  he  shall  communicate  the  fact  to  the  attorney  gen- 
eral, who  shall  cause  proceedings  to  be  instituted  in  the  proper 
court  to  revoke  the  charter  of  such  association. ' ' 

1.  The  first  question  is,  did  the  legislature  intend  by  the 
act  of  March  4,  1897,  to  absolutely  and  unconditionally  re- 
]>eal  Sections  770-845  of  the  Civil  Code,  so  that  the  act  of 
1S97  would  be  the  only  law  in  force  as  to  building  and  loan 
associations  ? 

Plaintiff  is  a  domestic  corporation,  organized  November  18, 
J  895.  At  that  time  two  systems  of  law  were  in  force  pro- 
viding for  the  organization  of  building  and  loan  associations 
and  regulating  the  conduct  of  their  business.  Article  1, 
Title  6,  Part  4  of  the  Civil  Code,  containing  Sections  770  to 
790,  was  part  of  the  original  code,  and  provided,  in  terms, 
for  the  method  of  creating  all  such  corporations;  while  Article 
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2,  consisting  of  Sections  800  to  845,  was  an  act  of  March  19, 
1895,  and  provided  for  the  organization,  government,  and 
regulation  of  associations  whose  real  estate  loans  were  not 
confined  wholly  to  lands  situate  in  the  county  of  its  principal 
office,  and  made  provision,  also,  for  the  government  and  regu- 
lation of  foreign  corporations  doing  business  in  this  state.  It 
would  thus  seem,  although  the  fact  is  unimportant  in  the  case 
at  bar,  that,  by  virtue  of  Section  5184  of  the  Political  Code, 
Article  2  restricted  the  operation  of  Article  1  to  building  and 
loan  associations  lending  money  on  real  estate  lying  in  the 
county  only  in  which  its  principal  office  is  located.  (See  Jo^ 
V.  Meagher  County,  20  Mont.  424,  51  Pac.  1034.)  Differ- 
ences of  a  substantial  kind  exist  between  the  provisions  of  the 
two  articles.  It  does  not  appear  whether  plaintiff  was  created 
under  Article  1  or  Article  2,  nor  is  it  needful  to  inquire, 
since  the  organization  was  perfected  under  the  one  or  the 
other.  Suffice  it  to  say  that  until  the  act  of  March  4,  1897, 
the  plaintiff  was  governed  either  by  the  provisions  of  Sections 
770-790,  or  of  Sections  800-845  of  the  Civil  Code. 

The  act  of  March  4,  1897,  is  entitled,  **An  act  to  provide 
for  the  organization,  regulation  and  inspection  of  building 
and  loan  associations  and  to  repeal  Sections  770"  to  <<845  of 
the  Civil  Code  of  Montana  "    Sections  1  and  2  are  as  follows: 

'^Section  1.  That  a  corporation  for  the  purpose  of  raising 
money  to  be  loaned  among  its  members  shall  be  known  in  this 
act  as  a  'building  and  loan  association. '  Associations  organ- 
ized under  the  laws  of  this  state  shall  be  known  in  this  state 
as  'domestic'  associations,  and  those  organized  under  the  laws 
of  other  states  and  territories  as  'foreign'  associations.  As- 
sociations may  be  organized  and  conducted  under  the  general 
laws  of  Montana,  relating  to  corporations,  except  as  other- 
wise provided  in  this  act. 

'^Section  2.  Any  building  and  loan  association  heretofore 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Montana,  may  be  incorporated  under  the  provisions 
of  this  act,  by  calling  a  meeting  of  its  stockholders  upon 
notice  published  in  a  paper  having  a  general  circulation  in  the 
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county  in  which  the  general  office  of  the  company  is  located, 
and  by  mailing  a  notice  of  such  meeting  to  the  last  known  ad- 
dress of  its  stockholders  ten  days  previous  to  such  meeting. 
Should  a  majority  of  the  stock  vote  to  become  incorporated 
under  this  act,  the  president  and  secretary  shall  file  a  certifi- 
cate of  the  vote  with  the  secretary  of  state,  and  such  com- 
panies shall  thereafter  act,  and  be  incorporated  under  this  act. 
The  validity  of  its  securities  and  contracts  shall  in  no  wise  be 
affected  by  its  reformation  as  provided  in  this  section.'' 

Section  17  provides  that  ''the  state  examiner  shall  examine 
all  building  and  loan  associations  doing  business  in  this  state 
and  governed  by  this  act,  once  a  year.^' 

Section  25  is  as  follows:  ''It  shall  be  unlawful  for  any 
building  and  loan  association  to  do  business  in  this  state  with- 
out having  first  complied  with  the  provisions  of  this  act,  and 
any  association  violating  any  of  the  provisions  of  this  act,  or 
failing  to  comply  with  any  of  its  provisions,  shall  be  fined  not 
less  than  fifty  nor  more  than  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  the  name  of  the  state,  and  on  collec- 
tion paid  into  the  state  treasury,  and  any  officer,  employe,  or 
other  person  who  solicits  business  for,  aids  or  assists,  any 
building  and  loan  association  to  do  business  contrary  to  the 
provisions  of  this  act.  or  without  having  complied  with  the 
provisions,  shall  be  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof  shall  be  fined  not  more  than  five  hundred  dollars 
or  imprisoned  not  more  than  six  months,  or  both.  Such  tines 
when  collected  to  be  paid  into  ttie  state  treasury:  provided, 
that  except  as  to  taxation,  this  act  shall  not  affect  any  such 
association  heretofore  organized  under  the  laws  of  the  state  of 
Montana,  unless  it  elects  to  come  under  its  provisons. '" 

Section  28  repeals  in  terms  Sections  770  to  845  of  the  Civil 
Code. 

In  construing  a  statute,  effect  must,  if  possible,  be  given  to 
all  its  language  (State  v.  Cave,  20  Mont.  468,  52  Pac.  200), 
and  the  office  of  the  court  "is  simply  to  ascertain  and  declare 
what  is  in  terms  or  in  substance  contained  therein,  not  to  in- 
sert what  has  beenomitte<%  or  to  omit  what  has  been  inserted. 
Vol.  XXI-14 
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aiitl  where  there  are  several  provisions  or  particulars,  such  a 
construction  is,  if  possible,  to  lie  adopted  as  will  give  effect  to 
air*  (Section  3184,  Coile  of  Civil  Procedure).  The  inten  ion 
of  the  legislature  is  to  be  pursued,  and,  when  a  general  and 
[mrticular  provision  are  inconsistent,  the  latter  is  paramount. 
80  a  |)articular  intent  will  control  a  general  one  that  is  incon- 
sistent with  it.     (Section  8186,  Code  of  Civil  Procedure. ) 

Thc3  question  whether  a  re|^al  of  a  prior  statute,  absolute 
and  uncjualified  in  terms,  can  for  any  reason  \ye  limited  in  its 
o|)eration,  has  frequently  arisen;  and  the  courts  have  uni- 
formly hei  I  that,  whenever  the  language  of  the  repeal  appears 
to  have  l)een  used  or  intended  in  a  limited  sense,  effect  must 
l>c  (riven  to  such  intent,  as  in  the  interpretation  of  other  stat- 
utes. «^A  clause  in  a  statute  purporting  to  repeal  other 
sUitutes  is  subject  to  the  same  rules  of  interpretation  as  other 
enactments,  and  the  intent  must  prevail  over  literal  interpreta- 
tion." {Sin it h  V.  People^  47  N.  Y.  330;  Bishop  on  Written 
Law,  Sec.  151. )  ^^It  not  infrequently  happens  that  clauses  of 
a  law,  which  are  in  themselves  clearly  general  in  their  perti- 
nency and  significance,  creep  into  the  body  of  some  |)articular 
hcction  of  the  act,  and  thus  provoke  argument  as  to  their  in- 
tended place  and  use.  Such  things  often  happen  by  the  letri-*^- 
lature  tacking  on  amendments  to  provisions  in  original  l>ill> 
introduced,  or  by  careless  engrossment,  or  by  mistake  in  c<Hn- 
pilation  of  the  law  for  publication;  but  if  the  words  are  ex- 
plicit, or,  even  if  they  are  not,  if  the  intention  of  the  law  may 
Ije  fairly  gathered  from  the  context,  it  is  the  court's  duty  to 
collect  that  intention.-'  {State  v.  i^'/W  District  tovrt^  1J» 
Mont.  506,  507,  48  Pac.  1104.) 

We  are  all  of  the  opinion  that  the  intention  of  the  legisla- 
ture was  to  limit  the  effect  of  the  act  of  1897  to  corix)rati()ns 
thereafter  formed,  to  those  theretofore  created  which  elect  to 
assume  the  burdens  imposed  and  exercise  the  privileges  granted 
by  it,  and  to  foreign  corporations.  Intent  of  the  legislature 
must  ordinarily  be  sought  in  the  language  of  the  act  by  which 
its  will  is  voiced.  Examination  of  the  whole  act  in  question 
discloses  no  uncertainty  or  ambiguity.     Provision  is  made  for 
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the  incori)oratioD,  after  June  1,  1897  (when  the  act  took  ef- 
fect), of  corporations  of  the  nature  of  plaintiff.  Permission 
is  given  by  section  2  for  building  and  loan  associations  organ- 
ize<l  before  that  time  to  become  corporations  under,  and  avail 
themselves  of,  its  provisions  by  vote  of  the  shareholders;  but 
no  command  is  laid  upon  them.  The  privilege  of  becoming 
incorporated  under,  and  being  governed  and  regulated  by,  the 
act  may  be,  exercised  or  not,  at  pleasure.  By  section  IT, 
recognition  is  made  of  the  fact  that  building  and  loan  associa- 
tions theretofore  incor()orated  in  Montana  may  thereafter  con- 
tinue to  exist  and  lawfully  transact  business  without  being 
governed  by,  or  becoming  amenable  to,  the  act.  Unless  it 
elects  to  take  advantage  of  the  permission  given  by  section  2, 
a  domestic  association,  organized  prior  to  June  1,  1897,  shall 
not,  in  any  way,  except  as  to  taxation,  be  affected  by  the  act. 
Such  a  corporation  as  the  plaintiff  is  excluded  from  the  o|)er- 
ation  of  the  act.  The  proviso  quoted  is  broad  and  compre- 
hensive. Except  as  to  taxation,  the  act  shall  not  affect  the 
chiss  of  corporations  to  which  the  plaintiff  belongs.  The  word 
''affect"  is  here  used  in  the  sense  of  operate,  or  act  on,  or 
concern.  The  proviso  is  a  limitation  extending  to  and  quali- 
fying the  whole  act,  and  in  construing  the  act  every  section 
nmst  be  considered  in  connection  with  the  saving  clause  which 
limits  it,  and  read  as  if  the  clause  were  literally  inserted. 
Section  28  must,  therefore,  be  read  as  if  the  proviso  were  a 
constituent  part  of  it,  so  that,  as  applied  to  the  case  at  bar,  it 
would  appear,  in  effect:  Sections  770  to  845  of  the  Civil 
Code  are  hereby  repealed;  provided  that,  except  as  to  taxa- 
tion, this  section  shall  not  affect  any  corporation  organized 
under .  them,  unless  it  elects  to  come  under  the  provisions  of 
this  act  by  complying  with  the  conditions  prescribed  in  sec- 
tion 2  thereof.  Indeed,  the  proviso  is,  at  least,  tantamount 
to  an  enactment  in  a  separate  section.  The  purpose,  then,  of 
the  act  is  to  make  provision  for  the  organization,  regulation, 
luid  inspection  of  all  building  and  loan  associations,  except 
those  domestic  associations  theretofore  incorporated  which  fail 
to  come  under  its  provisions;  and  to  repeal  sections  770  to 
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845,  except  as  to  the  corporations  taken  out  of  the  act  by  the 
proviso,  and  in  respect  of  these  the  sections,  otherwise  re- 
pealed, are  continued  in  force.  The  proviso  was  intended  for 
the  purpose  of  taking  such  corporations  out  of  the  general  act, 
and  leaving  them  to  be  governed  and  regulated  by  other  laws 
applicable  to  them.  From  the  whole  act  it  appears  that  the 
repeal  was  intended  to  be,  not  absolute  and  unconditional,  but 
(fualified  and  limited  by  the  saving  clause,  and  plaintiff  comes 
within  the  class  of  corporations  expressly  excepted,  save  as  to 
taxation,  by  section  25  from  the  operation  of  the  act.  De- 
fendant relies  upon  Attorney  General  v.  Borough  of  Aitgitsta^ 
(N.  J.),  33  Atl.  Rep.  971,  as  an  authority  in  sup|)ort 
of  his  contentions;  but  a  reading  of  the  opinion  in  that  case 
shows  that  whatever  was  there  said  touching  any  question 
here  raised  was  unnecessary  to  a  decision. 

The  attorney  general  advances  many  arguments  in  the  effort 
to  show  that  the  legislature  intended  to  repeal  unconditionally 
sections  770  to  845.  He  urges  that  if  the  proviso  in  section 
25  be  given  effect,  this  condition  would  exist:  Domestic  asso- 
ciations, organized  prior  to  June  1.  1897,  and  not  electing  to 
come  under  the  act  of  1897,  which  do  business  only  in  the  county 
of  their  chief  office,  are  governed  by  Sections  770  to  790  of 
the  Civil  Code;  such  associations  doing  business  in  more 
than  one  county  are  controlled  by  sections  800  to  845;  while 
foreign  associations,  and  all  domestic  associations  organized 
after  June  1,  1897,  are  operated  under  and  controlled  by  the 
act  of  1897.  The  condition  so  outlined  may  exist,  and  may 
result  in  some  mere  inconvenience,  but  we  think  the  intention 
of  the  legislature  is  manifest  from  the  plain  language  used, 
which  is  not  fairly  susrceptible  to  more  than  one  construction, 
and  this  conclusion  prevents  us  from  looking  to  the  conse- 
(juences  which  are  likely  to  ensue. 

While  it  is  unnecessary,  and  might  be  improper,  to  express 
an  opinion  as  to  whether  the  board  of  building  and  loan  com- 
missioners, whose  existence  is  provided  for  in  sections  800  to 
845,  is  abolished  by  the  act  of  1897  in  question,  we  observe 
that  by  subdivision  5  of  section  491  of  "An  act  to  amend  sec- 
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tions  490  and  506,  inclusive,  being  all  of  Article  11,  of  Chap- 
ter 3,  Title  1,  Part  3,  Political  Code  of  Montana,  providing 
for  the  appointment  of  a  state  examiner,  and  defining  bis  du- 
ties and  powers,'"  approved  March  4,  1897,  all  building  and 
loan  associations  are  subjected  to  examination  and  supervision 
by  the  state. 

It  is  urged  that  the  purpose  of  the  proviso  in  section  25  was 
to  continue  in  force  sections  770  to  845  so  far  only  as  might 
be  necessary  to  sustain  the  existence  of  corjwrations  organized 
thereunder,  so  that  in  all  respects,  save  as  to  formation  and 
life,  the  law  of  1897  would  control.  This  theory  is  in  conflict 
with  the  clear  intention  disclosed  by  sections  2,  17  and  2  5,  Act 
of  1897.  In  Murphy  v.  Pacific  Banh  (Cal. )  51  Pac.  317,  a  like 
contention  was  made  in  a  case  presenting  for  interpretation 
statutes  somewhat  similar  to  those  here  involved.  Section  287 
of  the  Civil  Code  of  California  prescribes  the  mode  in  which 
corporations  then  existing  may  make  and  certify  their  election 
to  continue  their  life  under  the  code,  and  proceeds:  **And 
thereafter  the  corporation  shall  continue  its  existence  under 
the  provisions  of  this  code  which  are  applicable  thereto,  and 
shall  possess  all  the  rights  and  powers  and  be  subject  to  all  the 
obligations,  restrictions  and  limitations  prescribed  therein." 
Section  288  provides:  <*No  corporations  formed  or  existing 
before  twelve  o^clock,  noon,  of  the  day  upon  which  this  code 
takes  dffect,  is  affected  by  the  provisions  of  part  4,  of  division 
1,  of  this  code,  unless  such  corporation  elects  to  continue  its 
existence  under  it  as  provided  in  section  287;  but  the  laws 
under  which  such  corporations  were  formed  and  exist  are  ap- 
plicable to  all  such  corporations,  and  are  repealed  subject  to 
the  provisions  of  this  section.''  The  court  say:  * 'The  dis- 
tinction here  made  between  those  corporations  which  should 
elect  to  come  under  the  code  provisions  and  those  that  did  not 
is  clearly  manifest.  If  no  such  distinction  was  intended,  it 
would  have  been  quite  sufficient  to  say  that  no  corporation 
should  cease  to  exist  because  of  the  adoption  of  the  code,  but 
thereafter  all  corporations  existing  at  the  time  the  code  takes 
effect  shall    be  governed   by  its  provisions  alone,  and  there 
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would  have  been  in  that  case  no  necesbity  or  propriety  for  an 
election  on  the  part  of  the  corporation  to  come  under  its  pro- 
visions. This  construction  is  supported  by  liobinsof)  v.  Sonlh- 
fU'H  Pac^Jir  Railway  Co.,  105  Cal.  549,  650,  3S  Pac.  94,  722, 
thouorh  the  question  was  not  fully  considered/'  It  would 
seem  that  the  opinion  in  Eatateof  Eastman^  60  Cal.  308,  tends 
to  the  same  conclusion.  We  express  no  opinion  upon  the  re- 
sult reached  in  the  caj^e  from  which  the  <]Uotation  is  made,  but 
refer  to  the  reasoning  as  illustrating  the  views  entertained  by 
a  respectable  court  with  respect  to  statutes  bearing  a  resem- 
blance to,  but  more  difficult  of  construction  than,  those  [)re- 
sented  to  us  in  the  case  at  bar.  The  scope  of  the  words,  '  the 
laws  under  which  such  corporations  were  formed  and  exist  are 
applicable  to  all  such  corporations,''  would  seem  to  )je  the 
chief  feature,  distinguishing  upon  principle  the  (juestion  in 
Murphy  V.  l-acfjic  Bavk  from  the  one  involved  in  this  proceed- 
ing and  just  considered. 

2.  The  proviso  is  assailed  as  being  repugnant  to  Section 
23,  Article  5,  of  the  Constitution  of  Montana,  providing  that 
''no  bill  '^  *  *  shall  1^  passed  containing  more  than  one 
subject  which  shall  be  clearly  expressed  in  its  title;  but  if  any 
subject  shall  be  expressed  in  any  act  which  shall,  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed. '^  Its  validity  is  also 
questioned  because  of  section  26  of  article  5:  *'The  legisla- 
tive assembly  shall  not  pass  any  local  or  special  laws  in  any  of 
the  following  enumerated  cases,  that  is  to  say,  chartering  * 
'*  *  loan  and  trust  companies.  In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  special  law  shall  1)6 
enacted. ' ' 

Neither  objection  is  well  urged.  The  title  of  the  act  of 
1S97  makes  no  specific  reference  to  corporations  then  existing, 
but  the  omission  is  not  fatal  to  the  proviso.  The  act  is  a  gen- 
eral revision  of  tl\e  laws  relating  to  the  one  subject  embraced 
therein,  and  its  title  is  '  *An  act  to  provide  for  the  organiza- 
tion, regulation  and  inspection  of  building  and  loan  associa- 
tions, and   to  repeal  sections  770  to  845.''     It  declares  that 
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domestic  buildiii<^  and  loan  associations  theretofore  incor)K)- 
rated  shall  (except  as  to  taxation)  be  governed  and  regulated 
thereby  only  in  the  event  such  associations  shall  elect  to  come 
under  its  provisions.  It  expressly  excludes  from  its  opera- 
tion corporations  in  the  situation  of  plaintiff;  they  are|iot  af- 
fecte<l  by  the  act.  The  objection  is  clearly  bad,  within  the 
principles  announced  in  llotchkim  v.  Clarion,  12  Mont.  2 is, 
20  Pac.  821;  Johb  v.  Meagher  Co,,  20  Mont.  436,  51  Piic. 
1034.     See,  also,   hi  re  Ryan,  20  Mont.  64,  50  Pac.  129. 

The  second  objection  is-  without  merit.  The  proviso  is 
neither  local  nor  special,  nor  does  it  purport  to  charter  an  as- 
sociation. It  is  general  in  its  terms,  and  operates  alike  ui)on 
all  corporations  of  the  class  which  it  was  intended  to,  and 
does,  except  out  of  the  act.  This  is  so  obvious  that  argument 
is  not  required.  We  make  the  following  citations,  however, 
in  sup|N>rt  of  our  conclusion:  State  v.  Long,  21  Mont.  26, 
52  Pac.  645.  Thompson  on  Corporations,  Sec.  586;  Kx  parte 
Smith  etal,  38  Cal.  702;  Ilazelettv,  Butler  Univernity,  84Ind. 
230;  Jlym^Y.  Aydefott,  26  Ind.  431;  McAiniich  v.  Ran  may 
(ff.^  20  Iowa,  338;  Jun  Riper  v,  /'arsons,  40  N.  J.  Law, 
123;  Reading  y.  Savage^  124  Pa.  St.  336,  16  Atl.  788;  (  hi- 
cHjo  Ry.  Co,  V.  loxoa,  94  W  S.  163;  Weller  v.  Potter.  IS 
Ohio  St.  85;  State  v.  Pond,  93  Mo.  607,  6  S.  W.  469. 
While  no  one  of  them  in  its  facts  may  be  directly  in  ))oint, 
e  ich  recognizes  or  declares  some  rule  of  interpretation  i)rop- 
eriy  applicable  to  these  sections  of  our  constitution. 

The  motion  to  quash  is  denied.  Defendant  refuses  to  fur- 
ther plea<l.  It  is  therefore  ordered  that  a  peremptory  writ  of 
prohibition  issue  out  of  the  office  of  the  clerk  of  this  court,  as 
prayed. 

Writ  granted, 

Pkmbkkton,  C  J.,  and  Hunt,  J.,  concur. 


t>lH  Stated.  Laurandeau.  [Mar.  T.' 98 
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{ Submitted  May  4,  1898.    Decided  May  28, 1896.] 
Justices  of  the  Peace — Jurisdiction, 

1.  1  he  docket  of  a  Justice  of  the  Peace  muit  show  afflrmstlTely  all  the  facts  oecessao'^ 
to  coDfer  JurisdietloD. 

2.  Under  Section  1621,  a  Justice  of  tlie  Peace  cannot  enter  a  judgment  In  fayor  of  the 
p.alntiff.  where  he  fails  to  appear  at  the  time  specified  in  the  summons  or  within  one 
hour  thereafter. 

Appeal  from  District  Courts  Silver  B&ic  County \  John 
Lindsay^  Judge. 

Certiorari  by  the  state  Montana,  on  the  relation  of  William 
U.  Kenyon,  against  E.  J.  Laurandeau,  as  justice  of  the  peace 
in  and  for  Silver  Bow  township, .  Silver  Bow  county,  Mon- 
tana. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  record  and  the  application  for  a  writ  of  certiorari  in 
this  case  show  that  one  (Joseph  Milano  commenced  an  action 
before  M.  L.  Holland,  a  justice  of  the  peace  in  Silver  liow 
county,  on  the  27th  day  of.  October,  1896,  against  J.  Koss 
Clark,  \V.  A.  Clark,  M.  J.  Copnell,  and  the  relator,  W.  R, 
Kenvon.  as  co- partners  doing  business  under  the  firm  name  of 
•I.  Ross  Clark  &  Co.,  to  recover  upon  a  partnership  liability 
for  rents  of  a  certain  building  claimed  by  the  plaintiff  in  the 
action.  The  summons  issued  in  said  action  was  served  on  W. 
A.  Clark  and  the  relator,  and  made  returnable  on  the  2d  day 
of  November,  1S96,  at  10  o'clock  a.  m.  On  the  return  day 
of  the  summons,  W.  A.  and  J.  Ross  Clark  appeared  by  coun- 
sel, and  filed  a  general  denial  to  the  complaint.  The  relator 
<lid   not  appear.     The  justice's  docket  contains   this  entry: 
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''November  5,  1896.  The  legal  time  for  answering  having 
expired,  and  there  being  no  answer  or  appearance  on  the  part 
of  the  defendant  W.  R.  Kenyon,  the  default  of  the  said  W. 
K.  Kenyon  is  entered,  for  want  of  an  answer  or  appearance." 
The  justice's  docket  also  contains  this  entry:  '^November  7. 
W.  F.  Cobban  called,  sworn,  and  examined  as  to  default  of 
W.  R.  Kenyon,  whereupon  the  court  orders  and  adjudges 
that  the  plaintiff  do  have  and  recover  of  the  defendant  W.  R. 
Kenyon  the  sum  of  1^120,  and  costs  of  this  action,  taxed  at 
♦13.00/' 

The  case  as  to  the  Clarks  was  continued  from  time  to  time, 
as  shown  by  the  docket,  by  stipulation,  until  the  2l8t  day  of 
December  thereafter,  when  the  plaintiff  dismissed  the  action 
as  to  them.  On  December  19th  this  relator  filed  a  motion  in 
the  ju?>t ice's  court  to  tet  aside  the  judgment  by  default  entered 
against  him  as  shown  above.  This  motion  was  denied  on  the 
24th  day  of  December.  On  the  12th  day  of  January,  1897, 
the  relator  tiled  bis  application  in  the  district  court  of  Silver 
Row  county  for  a  writ  of  certiorari  directed  to  the  justice  of 
the  peace,  re<iuiring  him  to  make  return  of  his  proceedings  in 
the  above-entitled  cause.  The  justice  thereafter  filed  his  re- 
turn to  said  writ,  and  at  the  same  time  filed  a  motion  to  dis- 
solve the  same.  Upon  the  hearing  of  said  motion  to  dissolve, 
and  after  considerinc:  the  merits  of  the  case  as  shojvn  bv  the 
application  and  return  of  the  justice  of  the  j>eace,  the  district 
court  overruled  the  motion,  and  entered  judgment  annulling 
and  setting  aside  the  judgment  entered  in  said  cause  by  the 
justice.  E.  J.  Laurandeau  is  the  successor  in  ofiScc,  as  jus- 
tice of  the  peace,  of  M.  L.  Holland.  The  defendant  appeals 
from  the  judgment  of  the  district  court. 

John  A.  S/ie/to?iy  for  Appellant. 

Forbin  li*  Kvansy  for  Respondent. 

Pemberton,  C.  J.  The  i<(uestion  presented,  and  the  only 
one  we  will  discuss,  is  as  to  whether — iis  shown  by  the  above 
statement — the  justice  had  jurisdiction  to  render  the  judg- 
ment complained  of  by  the  relator. 
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The  justice's  docket  does  not  show  that  plaintiff  appeared 
at  the  time  speciHe<l  in  the  summons,  or  within  one  hour 
thereafter.  In  such  ease,  Subdivision  2.  Section  1621,  Code 
of  Civil  Procedure,  provides  the  justice  may  enter  judgment 
dismissing  the  case  without  prejudice  to  a  new  action,  and  for 
costs.  The  docket  of  the  justice  must  affirmatively  show  that 
the  plaintiff  was  present  at  such  time,  in  order  to  give  the 
justice  jurisdiction  to  enter  judgment  against  a  defaulting  de- 
fendant. It  is  not  contended  that  the  relator  was  present 
when  jiidgment  was  rendered  against  him. 

The  statute  of  Nebraska  upon  the  (juestion  here  involved  is 
as  follows:  '^Section  6438  (Sec.  916).  The  parties  are  en- 
titled to  one  hour  in  which  to  appear,  after  the  time  men- 
tioned in  the  summons  for  appearance,  but  are  not  bound  to 
remain  longer  than  that  time,  unless  both  parties  have  a|i- 
peared,  and  the  justice  being  present,  is  engaged  in  the  trial 
of  another  cause.  In  such  case,  the  justice  may  postix>ne  the 
time  of  appearance  until  the  close  of  such  trial.''  jComp.  St. 
Neb.    1895.) 

Construing  that  statute,  the  supreme  court  of  that  state 
said  in  Jfi/ter  v.  /'/ue,  64  N.  W.  232:  ''By  section  916  of 
the  code,  the  parties  to  a  suit  in  a  justice  court  are  given  one 
hour  in  which  to  appear,  after  the  time  named  in  the  sum- 
mons for  appearance;  and,  unless  the  plaintiff  appears  within 
the  hour,  jurisdiction  is  lost,  where  the  defendant  makes  de- 
fault. So  far  as  the  justice's  docket  discloses,  the  case  may 
have  been  called  and  judgment  rendered  before  the  hour  men- 
tioned in  the  summons,  or  several  hours  thereafter.  The 
omission  of  the  justice  to  state  in  his  docket  the  hour  for  the 
api)earance  of  the  defendant,  and  the  time  when  the  case  was 
called  for  trial,  are  jurisdictional  defects,  and  render  the  judg- 
ment void.  {Mndge  v.  Yaples  (Mich. )  25  N.  W.  297;  Post  v. 
Harper  (Mich.)  28  N.  W.  161.)  The  doctrine  of  presump- 
tions in  favor  of  the  regularity  of  the  proceedings  of  courts  of 
general  jurisdiction  does  not  apply  to  courts  of  inferior  and 
limited  jurisdiction,  but  as  to  such  courts  the  facts  necessary 
to  give  jurisdiction  must  fairly  appear  from  the  record." 


21  Mont.]  State  V.  Laurandeau.  21^> 

This  Nebraska  section  does  not  provide,  like  our  statute, 
that  the  justice  may  dismiss  the  action  if  the  plaintiff  fails  to 
appear  at  the  time  named  in  the  summons,  or  within  one  hour 
thereafter,  but  it  gives  each  party  one  hour  after  the  hour 
named  in  the  summons  to  appear;  and  the  court  holds  that, 
unless  the  justice^s  docket  affirmatively  shows  that  the  plaintitf 
did  appear  within  such  time,  the  justice  has  no  juriscliction  to 
enter  judgment  against  a  defendant  who  has  not  appeared. 

The  statute  of  Michigan  provides  that,  if  the  plaintiff  fails 
to  appear  within  one  hour  after  the  time  specified  in  the  sum- 
mons, the  justice  shall  enter  judgment  of  nonsuit  against  him. 

In  Redman  v.  Wliite^  25  Mich.  523,  interpreting  this 
statute,  the  supreme  court  of  that  state  said:  ^^The  failure 
of  the  plaintiff  to  appear  within  one  hour  after  process  is  re- 
turnable works  a  discontinuance,  and,  of  course,  excludes  all 
authority  in  the  justice  to  give  judgment  for  him.  Now,  if 
the  proof  afforded  by  the  docket  was  so  defective  as  not  to 
show  that  the  plaintiff  appeared  on  any  particular  day  out  of 
several,  it  certainly  did  not  show  that  he  appeared  within  the 
time  prescribed,  to  authorize  the  justice  to  render  judgment 
for  him.  It  therefore  fails  to  show  affirmatively,  as  is  neces- 
sary, that  the  justice  was  possessed  of  authority  to  give  the 
judgment  in  question,  and  was  properly  excluded.'''' 

In  Madge  v.  Yaple^  25  N.  W.  297,  (Mich.)  involving  the 
same  Michigan  statute,  the  court  says:  *'The  appearance  of 
the  plaintiff  within  one  hour  of  the  time  named  on  the  return 
day  of  the  summons  must  be  affirmatively  shown,  when  there 
is  no  appearance  of  the  defendant,  or  jurisdiction  is  lost/* 
The  court  also  holds  that  this  fact  must  be  shown  by  the 
docket  of  the  justice. 

In  Brady  v.  Taher^  29  Mich.  199,  a  trial  was  commenced 
before  a  justice.  Witnesses  were  sworn  on  one  day,  and  the 
cause,  not  being  completed,  was  continue<l  and  held  open  imtil 
a  succeeding  day  at  1  p.  m.  On  the  day  to  which  the  case 
was  continued  the  justice^ s  docket  showed  that  neither  party 
appeared,  and  that  the  justice  thereupon  entered  judgment  for 
the  plaintiff.  The  court  held  the  judgment  void,  saying:   <*The 
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failure  of  the  plaintiff  to  appear  on  the  adjourned  day  oper- 
ated as  a  discontinuance  of  the  suit,  and  deprived  the  justice 
of  all  jurisdiction  to  render  judgment  against  the  defendant, 
or  any  judgment  except  that  of  nonsuit  and  for  costs."  (See, 
ulso,  jBrcnrn  v.  Carroll,  16  R.  I.  608,  18  Atl.  283;  Gaunt  v. 
y  VrXvW,  8  Or.  355. ) 

The  authorities  proceed  upon  the  theory  that,  if  the  plaintiff 
in  a  suit  before  a  justice  expects  to  obtain  a  judgment,  it  is 
his  duty  to  appear  and  prosecute  his  case.  If  the  defendant 
must  appear  to  prevent  judgment,  why  not  require  the  plaint- 
iff to  appear  also  in  order  to  obtain  relief.  We  think  the 
plaintiff  has  no  right  to  make  default  himself,  by  not  appear- 
ing, aiid  dej:)end  upon  the  justice  to  take  care  of  his  case. 
The  justice  has  no  right  to  practice  law  before  himself,  as  be 
would  have  to  do  if  he  must  look  after  the  interests  of  a  non- 
appearing  plaintiff. 

We  think  that,  as  in  this  case,  where  both  parties  failed  to 
api)ear  within  the  time  fixed  by  the  statute,  the  justice  lost 
jurisdiction  for  all  purposes  except  to  do  what  the  statute  pro- 
vides he 'may  do  in  such  event,  namely,  dismiss  the  case  with- 
out prejudice  to  another  suit.  The  justice  could  only  do  what 
the  statute  says  he  may  do.  He  has  no  implied  power  or 
jurisdiction.  He  must  follow  the  statutory  direction  or  per- 
nnsbion.  If  he  could,  in  the  absence  of  plaintiff,  enter  the 
default  of  the  defendant,  and  continue  the  case  to  a  future 
day  to  hear  evidence,  and  render  final  judgment,  as  he  did  in 
this  case,  why  could  he  not,  in  the  absence  of  both  parties, 
have  called  a  jury,  sworn  and  examined  plaintiff's  witnesses, 
aii<l  rendered  judgment  against  the  absent  defendant  on  the 
return  day  of  summons^  We  think  it  plain  that  a  justice  has 
no  such  power.  In  the  event  of  both  parties  failing  toappeai- 
ut  the  time  specified  by  law,  the  justice  must  look  to  the 
statute  to  see  what  he  may  do.  In  such  event  the  statute  says 
he  may  dismiss  the  suit  without  prejudice.  He  is  given  no 
other  authority,  either  expressly  or  by  implication,  in  such 
<*ase. 

We  do  not   hold,  nor  is  it  necessary  to  a  determination  of 
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this  case  to  hold,  that  if  it  should  appear  that  plaintiff  was 
prevented  from-  appearing  by  sickness  on  the  return  day  of 
the  summons  within  the  time  required  by  law,  or  if  on  that 
day  the  justice  should  be  sick  or  engaged  in  the  trial  of 
another  cause,  or  if  some  other  good  reason  should  exist,  the 
justice  would  lose  jurisdiction  by  postponing  the  cause.  But, 
as  it  is  necessary  that  the  justice's  docket  should  show  affirma- 
tively all  the  facts  and  things  necessary  to  confer  jurisdiction, 
so  it  should  show  these  facts,  also,  in  order  to  preserve  juris- 
diction. None  of  these  facts  are  shown  by  the  docket  in  this 
case,  nor  is  there  any  pretense  that  any  such  fact  or  facts  ex- 
isted. Jurisdiction  can  only  be  shown  by  the  docket  itself, 
as  is  held  by  the  authorities  cited  above. 

We  are  therefore  of  the  opinion  that  the  judgment  of  the 
justice  involved  in  this  proceeding  was  void  for  want  of  juris- 
diction in  the  justice  to  render  it.  This  conclusion  renders  it 
useless  to  treat  other  (juestions  presented  by  the  record. 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 

HrxT  and  Pigott,  JJ.,  concur. 


STATE  OF  MONTANA  ex  rel.  C.  B.  NOLAN,  Attorney 
General,  Plaintiff,  v,  THE  MONTANA  RAIL- 
WAY    CO.     AND    the   BUTTE,     ANA- 
CONDA &  PACIFIC  RAILWAY 
CO.,  Defendants. 

[Submitted  June  7, 1898.    Decided  Judo  20, 1898.] 

Hailroada — Power  to  Lease — Consolidation  of- — Parallel  and 
Competing  Roads, 

1 .  One  railroad  company  cannot  lease  Its  road  to  another  company  unless  the  legislature 
bas  iclven  It  power  so  to  do. 

2.  Section  028  of  the  Civil  Code  (Act  of  March  4, 1898.)  which  was  continued  in  force 
after  the  adoption  of  the  Code  by  Section  5186  Political  Code,  repeals  Sections  911  and 
912,  60  far  as  these  latter  sections  limit  the  right  of  railroad  companies  to  lease  their 
roads  to  one  another  to  such  companies  as  are  not  parallel  or  competing  roads. 
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3.  ruder  Section  923  of  the  CItII  Ckxle,  ooe  railroad  company  can  lease  its  road  to  a 
INirallet  and  corapetlng  road  for  a  term  of  ten  years.  Such  a  lease  is  not  a  consoli- 
dation of  the  two  roads,  within  the  nieaning  of  Section  6,  Article  15  of  the  Stale  Con- 
stitution. 

4.  Held,  by  a  majority  of  the  Court,  that  although  two  railroad  companies  haTe  but  one 
common  terminus,  ncTertheless,  when  by  traffic  arrangement  with  other  roads  they 
are  brought  into  competition  between  common  terminal  pcAnts.  they  are  competing 
rtttuXs  within  the  meaning  of  Section  6,  Article  15  of  the  Constitution. 

Original  proceeding  by  the  State  of  Montana,  at  the  rela- 
tion of  C.  H.  Nolan,  attorney  general,  against  the  Montana 
Kailway  Conii>any  and  the  Butte,  Anaconda  &  Pacific  Railway 
Company,  cor  juration  s.     Petition  denied. 

( '.  li.  yolan^  Attorney  (reneral^  for  the  State. 

Citing  Section  6,  Article  15,  of  the  State  Constitution;  Sec- 
tions 912  and  923,  Civil  Code;  Beach  on  Railways,  Section 
5:^5;  State  v.  Atchimn  Hail  tray  Co.j  24  Neb.  143:  Langdtm 
V.   liranch,  37  Fed.  463. 

ir.    W.  Diron,    William   Scallon  and    WUliam    IL  l>e  W,it, 
for  Defendants. 

(After  citing  other  cases  and  statutes. )  Therefore  we  enter 
upon  the  main  discussion  of  this  case  with  the  preliniinarv 
pro(X)8it]on  estaVjIished  that  section  923  is  the  law  applicable 
to  the  subject,  and  gives  to  the  Montana  Railway  Company 
and  the  Butte,  Anaconda  &  PaciSc  Railway  Company  the  right 
to  enter  into  this  lease.  This  is  a  direct  legislative  authority 
ofianting  the  power  to  make  the  lease,  and  meets  the  decisions 
in  the  cases  which  hold  that  such  power  must  be  granted  by 
statute.  {^Lmiiaville  d"  Nanhville  Ry,  Co,  v.  Kent'iicky,  1 HJ 
r.  S.  692;  75th  Texas,  434;  St.  Lmm,  K  tt  T.  IL  R.  Co. 
v.   7Wre  IlaxLte,  145  U.  S.  393;    TIkjmnas  v.  Ry.  Co.^  101   V. 

5.  71:  Petin.  Co.  v.  Ry,  Co.,  118  U.  S.  290;  O.  R.  d^  ^\  v. 
Ry.  Co.,  130  r.  S.  1;  Cent.  Tp.  Co,  v.  Car  Co.,  139  U.  S. 
L^4,  45,  54;  *SV.  Dmin  Co.  v.  Ry.  Co.,  145  U.  S.  395,  402: 
L.  ct-  N.  Co.  V.  Kentucky,  161  U.  S.  677;  Rees  on  Ultra 
Vires,  §  137;  1  Stimson's  Am.  St.  I^w,  §  467,  p.  107. 
Counsel  also  contended  *<that  a  'leasing'  is  not  a  ^consolida- 
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t ion' and  is  not  included  in  that  term,"  citing  l^ulnriltd^ 
y.  li,  Co.  V.  Kentucky,  161  U.  S.  690;  Gere  v.  N,  Y.  (en- 
iiol  it  Hudson  Rirei-  R,  R,  6 'a,  19  Abbott's  New  Cases,  2(>2; 
Mills  V.  Central  R.  R.  Co,,  41  N.  J.  E(i.  1;  Mackintosh  v. 
^lint,  etc.y  R.  R.  Co.,  34  Fed.  582;  HirschI  on  Corporations, 
|).  40;  KlkinsY.  CamcUn  d^  Atlantic  R.  R.  Co.,  36  N.  J. 
Kq.  1;  Board  of  Corns,  v.  R.  R.  Co,,  50  Ind.  110;  Thomp- 
son on  Corporations,  §  5891;  3  Araer.  and  Eng.  Enc.  of  Law, 
p.  825;  St.  L.  V.  tf-  T.  II.  R.  Co,  v.  Tfte  Terre  Haute  <f? 
Ind.  R.  Co,,  14-5  r.  S.  393;  Arcliev  v.  Railway  Co.,  102  III. 
493;  Pa.  etc,  Co.  v.  Ry.  Co.,  118  Y.  S.  290.)  The  (juestion 
of  what  is  a  competing  line  has  been  the  subject  of  considera- 
tion in  ([uite  a  number  of  decided  cases,  in  jurisdictions  where 
the  question  is  an  open  one;  for  in  some  states  the  constitu- 
tion itself  declares  that  the  question  is  one  for  the  jury,  ns  in 
Pennsylvania,  Missouri  and  Arkansas.  (1  Stimson's  Am.  St. 
Law,  §  467,  j).  108. )  But  in  the  case  at  bar  the  court  is  the 
jur}',  as  all  the  facts  are  admitted.  But  it  is,  in  nearly  all,  if 
not  all,  cat-es,  treated  as  a  question  of  fact;  and  in  some  cases 
it  has  been  held  to  be  a  fact  of  which  the  court  will  take  ju- 
dicial notice  from  the  geographical  situation.  ( A^/.  Co.  v. 
.^tate,  10  S.  W.  81,  83  (Tex.);  Ry,  Co.  v.  Ry.  Co.,  35  All. 
1»52  (Penn. ):  Ilage^^  v.  Ry,  Co,,  4  O.  D.  L.  487,  29  Wkly  L. 
B.  68  (Ohio);  Kimball  v.  Ry,  Co.  46  Fed.  888;  6  Am.  and 
Eng.  Enc.  Law  (2nd  Ed.),  p.  826;  State  v.  VanderUlt,  37  O. 
St.  590;  8  Am.  and  Eng.  Ry.  Cas.  657:  L.  it  N.  Ry.  Co.  v. 
Kentu<:ky,  161  U.  S.  677,  691;  Gxdf,  etc.  v.  StaU,  10  S.  W. 
(Tex.)  81,  S3,  distinguishing  it  from  the  case  of  Raihray  Co, 
V.  Rvshing,  69  Tex.  506,  6  S.  W.  834;  Cumberland,  etc, 
Ry.  V.  Gettysburg,  etc.,  Ry.  Co,,  35  Atl.  952;  Kimball  \. 
Ry,  Co.,  46  Fed.  888;  Louisinlle  cf*  Nashville  Ry.  v.  Ku- 
t*f(ky,  161  l\  S.  677.) 

Hunt,  J.  The  attorney  general  has  instituted  this  pro- 
ceeding as  an  original  one  in  this  court,  to  have  declared  in- 
valid and  of  no  force  and  effect  a  certain  contract  of  lease  en- 
tered   into  between  the  Montana  Railway  Company  and  the 
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Butte,  Anaconda  &  Pacific  Railway  Company,  lioth  of  these 
ralroad  corporations  are  organized  under  the  laws  of  this  state, 
and  operate  railroads  within  Montana.  The  terms  of  the  lease 
are  substantially  as  follows:  The  Montana  Railway  Company 
leases  to  the  Butte,  Anaconda  &  Pacific  Railway  Company  ail 
the  railway,  including  lands,  right  of  way,  buildings,  tracks, 
turntables,  yards,  and  all  real  property  pertaining  thereto  ly- 
ing l)etween  Stuart  Junction  and  A*naconda,  in  the  county  of 
Deer  Lodge.  The  lease  is  to  commence  May  1,  1898,  and  lo 
run  ten  years.  The  liutte,  Anaconda  &  Pacific  Railway  Com- 
pany agrees  to  pay  to  the  Montana  Railway  Company  an  an- 
nual rental  of  if  25, 000  in  monthly  installments.  The  Butte, 
Anaconda  &  Pacific  Railway  company  covenants  to  keep  the 
leased  premises,  including  the  tracks  and  all  property  pertain- 
ing thereto,  in  as  good  condition  as  the  same  were  at  the  time 
the  lease  became  eflfective.  It  is  provided  that  the  leaded 
property  shall  at  all  tin  rs  be  operated  by  the  Butte,  Anacor.da 
&  Pacific  Company  in  at^cordance  with  its  charter  and  the  laws, 
and  all  responsibilities  of  such  operation  shall  be  assumed  by 
the  lessee.  The  Montana  Railway  Company  and  the  Norihern 
Pacific  Railway  Company  are  to  be  at  all  times  held  harmless 
by  the  lessee  for  all  acts  or  omissions  that  may  occur  in  the 
operation  of  said  property,  except  when  the  Northern  Pacific 
Railway  Company  runs  its  own  trains  over  the  track  of  the 
Montana  Railway  Comi)any,  in  which  case  the  lessee  is  not  to 
be  responsible  for  accidents  unless  due  to  the  defective  track 
or  negligence  of  the  employees  of  the  lessee.  The  Butte, 
Anaconda  &  Pacific  Company  covenants  to  pay  all  expenses  of 
operation  and  maintenance  of  the  leased  property,  andallttixes 
and  assessments  during  the  period  of  the  lease.  The  Butte, 
Anaconda  &  Pacific  company  further  covenants  that  the  busi- 
ness of  the  Oregon  Short  Line  Company,  between  Anaconda 
and  all  points  reached  by  said  Short  Line,  or  by  way  of  the 
same,  shall  at  all  times  be  handled  upon  as  favorable  terms  as 
are  accorded  to  any  other  line,  and  that  no  discrimination  shall 
be  made  against  the  business  of  the  Oregon  Short  Line,  either 
in  facilities  accorded  to  it  or  the  rates  charged  it,  as  compared 
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with  any  other  line  doing  business  in  Anaconda  which  passes 
over  the  Butte,  Anaconda  &  Pacific  tracks.  AH  freight  busi- 
ness to  and  from  points  east  of  Butte  reached  by  the  Northern 
Pacific  Railway  destined  to  or  from  Anaconda  is  to  be  inter- 
changed at  Butte  between  the  Northern  Pacific  Railway  Com- 
pany and  the  Butte,  Anaconda  &  Pacific  Railway  Company, 
and  the  division  of  the  revenues  shall  at  no  time  during  the 
continuance  of  the  lease  exceed  the  Butte,  Anaconda  &  Pacific 
Company's  divisions  now  eflfective  between  the  Butte,  Ana- 
conda &  Pacific  Company  and  the  Montana  Central  Railway 
Company,  and  shall  at  all  times  be  as  favorable  to  the  North- 
ern Pacific  as  to  the  Montana  Central  or  Great  Northern  Rail- 
way Companies.  The  Northern  Pacific  is  to  have  the  right  to 
run  passenger  trains  to  and  from  points  east  of  Butte  over  the 
leased  line  between  Stuart  and  Anaconda.  Upon  all  joint 
business  handled  upon  such  trains  the  revenues  shall  be  di- 
vided, and  the  division  allotted  the  Butte,  Anaconda  &  Pacific 
Company  upon  competitive  business  shall  be  the  local  fares  of 
the  Butte,  Anaconda  &  Pacific  Company  from  Butte  to  Ana> 
conda,  and  upon  noncompetitive  business  shall  be  the  local 
fares  from  Stuart  to  Anaconda,  as  the  same  may  be  estab- 
lished from  time  to  time,  but  at  no  time  in  excess  of  those 
existing  at  the  time  this  lease  becomes  effective.  .  The  Butte, 
Anaconda  &  Pacific  Company  shall  be  entitled  to  receive  all 
the  local  passenger  fares  received  or  collected  on  such  North- 
ern Pacific  trains  upon  such  leased  line,  or  for  tickets  or  pas- 
senger  fares  thereon  between  Butte  and  Anaconda.  In  con- 
sideration therefor  no  charge  is  to  be  made  by  the  Butte, 
Anaconda  &  Pacific  company  for  the  use  of  the  leased  tracks, 
or  the  facilities  for  the  passenger  business  from  Stuart  to  Ana- 
conda, except  the  fares  of  passengers  as  provided  in  the  lease. 
Upon  all  joint  freight  business  to  and  from  stations  upon  the 
Northern  Pacific  Railroad  or  its  connections  west  of  Helena, 
Mont.,  to  be  interchanged  at  Stuart,  the  Butte,  Anaconda  & 
Pacific  shall  be  allowed  on  carload  freight  $3. 50  per  carload, 
and  upon  less  than  carload  3  cents  per  100  pounds;  and  upon 
passenger  business  its  local  fare,  but  not  at  any  time  in  excess 
Vol.  XXI-16 
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of  45  cents  per  passenger.  The  lease  provides  against  dis- 
crimination against  the  business  of  the  Montana  Union  or 
Northern  Pacific  Companies,  interchanged  with  the  Butte, 
Anaconda  &  Pacific  Company  at  Butte  or  Stuart,  or  other 
points  of  connection,  as  compared  with  any  other  exchange  of 
business  existing  between  the  Butte,  Anaconda  &  Pacific  Com- 
pany and  any  other  lines  at  the  same  or  competing  points.  It 
is  also  agreed  by  the  Northern  Pacific  that  freight,  passenger 
and  express  rates  between  its  eastern  and  western  terminals 
and  connections  and  Anaconda  shall  at  all  times  be  no  higher 
than  the  rates  between  the  same  points  and  Butte,  including 
the  divisions  agreed  upon  in  the  lease,  or  those  allowed  the 
Butte,  Anaconda  &  Pacific  Company  by  other  competing  lines. 
Provision  is  also  made  for  an  allowance  in  case  the  Northern 
Pacific  should  handle  passenger  or  express  traffic  between 
Butte,  Stuart  and  Anaconda  over  the  leased  premises  for  its 
competitors  or  any  other  railroads.  The  lessee  is  to  receive 
all  revenue  and  pay  for  all  mails  carried  between  Stuart  and 
Anaconda  on  Northern  Pacific  trains.  The  lease  contains  pro- 
visions whereby,  if  the  lessee  fails  to  perform  the  covenants 
or  obligations  of  the  contract,  the  lessor  may,  at  its  option, 
terminate  the  lease,  and  repossess  itself  of  the  leased  premises. 
The  contract  is  aho  binding  upon  the  successors  and  assigns 
of  the  party  bound,  and  shall  inure  to  the  successors  and  as- 
signs of  the  party  for  whose  benefit  it  is  made. 

The  pleadings  and  stipulations  show  the  following  facts: 
The  Montana  Union  Railroad  Company,  the  Montana  Railway 
Company,  and  the  Butte,  Anaconda  &  Pacific  Railway  Com- 
pany are  separate  corporations,  but  the  stock  of  the  Montana 
Union  and  of  the  Montana  Railway  Company  is  controlled  by 
the  Northern  Pacific  Railway  Company.  The  Butte,  Ana- 
conda &  Pacific  line  starts  from  Butte,  and  runs  to  the  city  of 
Anaconda.  For  fourteen  miles  after  leaving  Butte  its  course 
is  south;  then  it  runs  northwesterly  about  twelve  miles  to  Ana- 
conda. The  Montana  Union  runs  from  Butte  to  Garrison,  a 
station  on  the  Northern  Pacific  main  line.  It  practically  par- 
allels the  Butte,  Anaconda  &  Pacific  for  a  distance  of  fourteen 
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miles;  that  is  to  say,  from  Butte  towards  Anaconda  the  lines 
are  parallel  for  a  distance  of  fourteen  miles.  About  three 
miles  north  of  where  the  lines  of  th&  Montana  Union  and  the 
Butte,  Anaconda  &  Pacific  diverge  is  the  station  of  Stuart, 
on  the  main  line  of  the  Montana  Union.  The  Montana  Railway 
Company's  line  runs  from  Stuart  to  Anaconda  in  a  north-* 
north-northwesterly  direction.  The  Montana  Railway  and 
the  Butte,  Anaconda  &  Pacific  have  one  common  terminus — 
the  city  of  Anaconda.  Their  other  termini  are  Stuart,  for  the 
Montana  Railway  Co. ,  and  Butte,  for  the  Butte,  Anaconda  & 
Pacific.  Stuart,  a  terminus  of  the  Montana  Railway  (company, 
is  frond  two  and  a  half  to  three  miles  from  the  nearest  point 
on  the  Butte,  Anaconda  &  Pacific  line.  For  several  months 
prior  to  May  1,  1898,  the  Montana  Railway  was  temporarily 
operated  by  the  Northern  Pacific,  but  on  May  1st  it  leased  its 
line  between  Anaconda  and  Stuart  to  the  Butte,  Anaconda  & 
Pacific  Company,  as  heretofore  stated. 

It  is  admitted  that  the  Montana  Railway  and  the  Butte, 
Anaconda  &  Pacific  lines  are  connected  at  Anaconda,  and  that 
the  shortest  route  from  the  city  of  Butte  via  Anaconda  to 
Stuart,  and  stations  on  the  Montana  Union  Railroad  north  of 
Stuart,  and  all  stations  on  the  Northern  Pacific  main  line,  is 
by  way  of  the  Butte,  Anaconda  &  Pacific  to  Anaconda,  and 
from  Anaeonda  to  Stuart  by  the  Montana  Railway,  and  from 
Stuart  northerly  on  the  Montana  Union  to  points  along  the 
lines  of  the  Montana  Union  and  Northern  Pacific.  It  is  also 
admitted  that  the  Butte,  Anaconda  &  Pacific  Company  each 
day  runs  continuous  trains  over  the  route  just  described,  and 
intends  to  continue  to  run  such  trains. 

The  proposition  advanced  by  the  attorney  general  is  that 
the  Butte,  Anaconda  &  Pacific  Railway  and  the  Montana  Rail- 
way lines  are  parallel  and  competing,*  and  that  for  that  reason 
the  lease  of  the  Montana  Railway  to  the  Butte,  Anaconda  & 
Pacific  Company  is  prohibited  by  the  constitution,  and  ultra 
vires  of  the  corporation.  On  the  other  hand  the  defendants 
insist — first,  that  the  facts  establish  that  the  above-mentioned 
lines  of  railway  are  not  parallel  or  competing,  and  are  con- 
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tinaou8  and  connected;  second,  that,  if  the  proposition  just 
stated  is  not  tenable,  still  the  lease  is  valid,  and  but  the  exer- 
cise of  the  powers  granted  to  the  aforesaid  corporations  by 
the  laws  of  Montana  under  which  they  are  organized,  and  not 
in  conflict  with  the  constitution. 

It  can  be  safely  stated  that,  unless  the  legislature  has  given 
to  the  corporations  here  interested  the  righc  to  lease,  the 
power  does  not  exist.  This  principle  is  now  firmly  estab- 
lished by  the  Supreme  Court  of  the  United  States,  having 
been  laid  down  by  Justice  Miller,  for  the  court,  in  T/umuis  t?. 
Railroad  Co.^  101  U.  S.  71,  in  the  following  words:  '^We 
take  the  general  doctrine  to  be  in  this  country,  though  there 
may  be  exceptional  cases  and  some  authorities  to  the  contrary, 
that  the  powers  of  corporations  organized  under  legislative 
statutes  are  such  and  such  only,  as  those  statutes  confer. 
Conceding  the  rule  applicable  to  all  statutes — that  what  is 
fairly  implied  is  as  much  granted  as  what  is  expressed — ^it  re- 
mains that  a  charter  of  a  corporation  is  the  measure  of  its 
powers,  and  that  the  enumeration  of  these  powers  implies  the 
exclusion  of  all  others."  Wb  are,  therefore,  brought  to  in- 
quire where  the  consent  is  to  be  found.  In  considering  this 
question,  it  becomes  necessary  to  examine  the  constitution  of 
the  state  and  the  statutes,  and  then  to  observe  their  relation 
to  the  general  subject  under  consideration,  and  to  one  another* 

Cutting  out  of  the  controlling  constitutional  provision  lan- 
guage not  material  to  railroad  corporations,  we  have  the  fol- 
lowing clause:  ^^No  railroad  corporation,  or  the  lessees  or 
managers  thereof,  shall  consolidate  its  stock,  property  or 
franchise,  with  any  other  railroad  corporation,  owning  or  hav- 
ing under  its  control  a  parallel  or  competing  line;  neither 
shall  it  in  any  manner  unite  its  business  or  earnings  with  the 
business  or  earnings  of  any  other  railroad  corporation,  nor 
shall  any  ofScer  of  such  railroad  company  act  as  an  officer  of 
any  other  railroad  company  owning  or  having  control  of  a 
parallel  or  competing  line.  ^Article  XV,  Sec.  6,  Constitution 
of  Montana.) 

Turning  to  the  statutes,  we  find  that  the  legislature  adopted 
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Section^  911,  912,  and  913  of  the  Civil  Code  at  the  time  of 
tht,  adoption  of  the  codes. 

Section  911  authorizes  any  two  or  more  railroad  corpora- 
tions whose  respective  lines  not  being  parallel  or  competing 
lines,  are  wholly  or  partly  within  this  state,  when  their  re- 
spective lines  of  road,  or  any  branch  thereof,  so  connect  within 
this  state  that  they  may  operate  together  as  one  property,  to 
consolidate  their  capital  stock,  franchises  and  pioperty,  and 
thereby  to  become  one  corporation  by  any  name  adopted, 
which  may  be  that  of  one  of  them,  upon  such  terms  and  con- 
ditions as  may  be  agreed  upon  by  the  corporations  in  the  man- 
ner provided  by  the  statutes. 

Section  912  provides  that  any  railroad  corporation  whose 
line  is  wholly  or  partly  within  Montana,  or  reaches  the  bound- 
ary lines  thereof,  whether  organized  under  the  laws  of  Mon- 
tana or  of  the  United  States,  or  of  any  other  state  or  terri- 
tory, may  lease  or  purchase  the  whole  or  any  part  of  the  rail- 
road or  line  of  railroad  of  any  railroad  corporation,  together 
with  all  the  rights,  powers,  immunities,  franchises,  etc. ,  pro- 
vided the  railroad  or  line  of  railroad  so  leased  or  purchased  is 
continuous  or  connected  with  its  own  line,  and  not  a  parallel 
or  competing  line. 

Section  913  provides  that  any  railroad  corporation  organ- 
ized as  in  the  preceding  sections  shall  have  authority  to  nego- 
tiate and  deliver  its  bonds,  securities,  or  obligations,  and  ne- 
gotiate the  same  in  such  manner  as  the  board  of  directors  may 
authorize  or  determine,  and  to  secure  the  payment  of  such 
bonds  the  corporation  may  execute  and  deliver  such  mortgages 
or  deeds  of  trust  upon  all  or  any  part  of  its  property  as  the 
directors  may  determine;  and,  if  any  such  mortgage  shall  so 
provide,  it  shall  be  and  remain  a  valid  lien  upon  the  property 
of  the  corporation  irrespective  of  the  law  relating  to  chattel 
mortgages,  and  such  mortgage  shall  be  taken,  held,  and  en- 
forced as  are  mortgages  of  real  estate. 

The  foregoing  statutes  intended  to  give,  and  did  give — 
first,  a  complete  power  of  consolidation,  by  which  a  corpora- 
tion formed  by  a  consolidation  should  be  a  corporation  sue- 
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ceeding  to  and  having,  owning,  and  exercising  all  the  powers, 
rights,  franchises,  and  immunites  possessed  by  the  corpora- 
^tions  consolidated  into  one,  provided  the  consolidating  cor- 
porations were  not  parallel  or  competing;  second,  an  equally 
adequate  power,  whereby  one  railroad  corporation  could  lease 
or  purchase  the  whole  or  any  part  of  another  railroad  corpor- 
ation's property,  together  with  its  rights  and  franchises,  pro- 
vided the  leased  or  purchased  railroad  was  continuous  or  con- 
nected with  its  own  line,  and  was  not  parallel  or  competing; 
third,  a  further  general  power  to  any  railroad  corporatioh  to 
issue  bonds  and  mortgage  its  property.  If  the  statutes  just 
cited  were  in  force  and  were  the  only  ones  in  force,  the  ques- 
tions ncfcessary  to  be  determined  in  this  case  would  be  simply 
whether  or  not  the  Montana  Railway  is  continuous  or  con- 
nected with  the  Butte,  Anaconda  &  Pacific,  and  whether  the 
Butte,  Anaconda  &  Pacific  and  the  Montana  railways  are  com- 
peting and  parallel.  If  those  questions  were  answered  affirm- 
atively, clearly  the  power  necessary  to  authorize  the  lease 
under  examination  is  denied  by  the  inhibitory  language  of  the 
constitution. 

But  we  must  go  further,  and  consider  another  section  of 
the  statutes.  By  an  act  approved  March  4,  1893,  (Third  Ses- 
sion Laws,  p.  157)  and  especially  preserved  and  continued  in 
force  by  Section  6186  of  the  Political  Code,  approved  March 
13,  1896,  the  legislature  provided  as  follows:  '  *Any  railroad 
company  now  or  hereafter  incorporated  pursuant  to  the  laws 
of  this  state  or  of  the  United  States,  or  of  any  state  or  terri- 
tory of  the  United  States,  may  at  any  time  by  means  of  sub- 
scription to  the  capital  stock  of  any  other  railroad  company, 
or  by  the  purchase  .of  its  stock  or  bonds,  or  by  guaranteeing 
its  bonds,  or  otherwise,  aid  such  company  in  the  construction 
of  its  railroad  within  or  without  this  state;  and  any  company 
owning  or  operating  a  railroad  within  this  state  may  extend 
the  same  into  any  other  state  or  territory,  and  may  build, 
buy,  lease,  or  may  consolidate  with  any  railroad  or  railroads 
in  such  other  state  or  territory,  or  with  any  other  railroad  in 
this  state,  and  may  operate  the  same,  and  may  own  such  real 
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estate  and  other  property  in  such  other  state;  or  territory  as 
may  be  necessary  or  convenient  in  the  operation  of  such  road; 
or  any  railroad  company  may  sell  or  lease  the  whole  or  any 
part  of  its  railroad  or  branches  within  this  state,  constructed 
or  to  be  constructed,  together  with  all  property  and  rights, 
privileges  and  franchises  pertaining  thereto,  to  any  railroad 
company  organized  or  existing  pursuant  to  the  laws  of  the 
United  States,  or  of  this  state,  or  of  any  other  state  or  terri- 
tory of  the  United  States;  or  any  railroad  company  incorpor- 
ated or  existing  under  the  laws  of  the  United  States,  or  of 
any  state  or  territory  of  the  United  States,  may  extend,  con- 
struct, maintain  and  operate  its  railroad,  or  any  portion  or 
branch  thereof,  into  and  through  this  state,  and  may  build 
branches  from  any  point,  or  such  extension  to  any  place  or 
places  within  this  state;  and  the  railroad  company  of  any 
other  state  or  territory  of  the  United  States  which  shall  so 
purchase  or  lease  a  railroad,  or  any  part  thereof  in  this  state, 
or  shall  extend  or  construct  its  road  or  any  portion  or  branch 
thereof  in  this  state,  shall  possess  and  may  exercise  and  enjoy, 
as  to  the  control,  management  and  operation  of  the  said  road, 
and  as  to  the  location,  construction  and  operation  of  any  ex- 
tension or  branch  thereof,  all  the  rights,  powers,  privileges 
and  franchises  possessed  by  railroad  corporations  organized 
under  the  laws  of  this  state,  including  the  exercise  of  the 
power  of  eminent  domain.  Such  purchase,  sale,  consolidation 
with,  or  lease  may  be  made,  or  such  aid  furnished  upon  such 
terms  or  conditions  as  may  be  agreed  upon  by  the  directors 
or  trustees  of  the  respective  companies;  but  the  same  shall  be 
approved  or  ratified  by  persons  holding  or  representing  a 
majority  in  amount  of  the  capital  stock  of  each  of  such  com- 
panies, respectively,  at  any  annual  stockholders'  meeting  or 
at  a  special  meeting  of  the  stockholders  called  for  that  purpose, 
or  by  approval  in  writing  of  a  majority  in  interest  of  the 
stockholders  of  each  company  respectively;  provided  that 
nothing  in  the  foregoing  provisions  shall  be  held  or  construed 
as  curtailing  the  right  of  this  state,  or  the  counties  through 
which  any  such  road  or  roads  may  be  located,  to  levy  and  col- 
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lect  taxes  upon  the  same  and  upon  the  rolling  stock  thereof, 
in  conformity  with  the  provisions  of  the  laws  of  this  state 
upon  that  subject;  and  all  roads  or  branches  thereof  in  this 
state,  so  consolidated  with,  purchased  or  leased,  or  aided  and 
extended  into  the  state,  shall  be  subject  to  taxation  and  to 
regulation  and  control  by  the  laws  of  this  state,  in  all  respects 
the  same  as  if  constructed  by  corporations  organized  under 
the  laws  of  this  state;  and  any  corporation  of  another  state  or 
territory,  or  of  the  United  States,  being  the  purchaser  or 
lessee  of  a  railroad  within  this  state,  or  extending  its  railroad 
or  any  portion  thereof  into  or  through  this  state,  shall  estab- 
lish and  maintain  an  office  or  offices  in  this  state  at  some  point 
or  points  on  its  line  at  which  legal  process  and  notice  may  be 
served,  as  upon  railroad  corporations  of  this  state;  provided 
further,  that  before  any  railroad  corporation  organized  under 
the  laws  of  any  other  state  or  territory  of  the  United  States 
shall  be  permitted  to  avail  itself  of  the  benefits  of  this  act, 
such  corporation  shall  file  with  the  secretary  of  state  a  true 
copy  of  its  charter  or  articles  of  incorporation.  (Section  923, 
Civil  Code.) 

There  are  manifest  and  numerous  irreconcilable  inconsis- 
tencies between  this  last  section  quoted  and  sections  911  and 
912.  Although  all  three  statutes  refer  to  the  general  subject 
of  consolidation,  purchasing,  and  leasing  of  railroads  by  other 
railroad  corporations,  the  method  of  procedure  to  effect  a  con- 
solidation is  different,  and  restrictions  expressly  included 
within  the  provisions  of  sections  911  and  912,  not  necessary 
to  be  here  set  forth  in  detail,  are  not  found  in  section  923. 
But,  as  more  conspicuous  than  other  differences,  it  is  notice- 
able that  in  923  the  right  to  consolidate,  lease,  or  buy  is 
granted  without  regard  to  whether  or  not  the  railroads  owned 
by  the  contracting  parties  are  parallel  or  competing,  or  con- 
tinuous or  connected.  The  later  statute  was  a  radical  depart- 
ure from  a  previous  legislative  policy.  It  may  be  this  de- 
parture arose  by  reason  of  considerations  which  led  the  legis- 
lature to  believe  that  principles  of  public  policy  do  not  invali- 
date reasonable  traffic  arrangements  between  lines  of  railway 
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whereby  one  railroad  corporation  may  leai^e  for  a  reasonable 
period  of  tim'e  an  independently  incorporated  short  line,  which 
is  a  spur  or  feeder  of  still  another  and  more  important  line; 
«nd  that  on  this  account  they  were  led  to  authorize  in  express 
terms  such  agreements,  even  though  the  leased  line  is  a  link 
which  by  its  connections  becomes  a  competing  line.  They  had 
■a  right,  subject  to  the  limitations  of  the  constitution,  to  adopt 
a  policy  less  restricted  than  that  which  had  been  recommended 
by  the  code  commissioners,  or  established  by  their  own  action 
just  previously  taken;  and  it  is  not  for  the  court  to  determine 
the  wisdom  of  a  policy  underlying  laws  which  have  resulted 
from  changed  opinions  of  the  lawmaking  body.  It  is  far  more 
likely,  however,  that  the  peculiar  condition  presented  really 
arose  by  the  difference  of  views  between  the  code  commission- 
ers who  reported  the  Civil  Code  in  1892  and  the  several  legis- 
latures which  met  after  the  report  of  that  commission,  and 
before  the  adoption  of  the  Codes  as  reported.  It  appears  that 
sections  655  and  566  of  the  Civil  Code,  as  reported  by  the 
<x)de  commission,  were  adopted  February  19,  1895,  when  the 
Civil  Code  was  adopted,  as  sections  911  and  912  of  that  .Code. 
The  legislature,  for  convenience  sake,  passed  the  whole  Code 
substantially  as  reported,  and  then  proceeded  to  amend  or  re- 
vise the  Code  as  passed.  But  between  the  time  of  the  report 
of  the  code  commission  and  the  adoption  of  the  Codes,  the 
legislative  session  of  1893  occurred,  and  it  was  then  that  sec- 
tion 923  was  enacted.  Thereafter  came  the  session  of  1895, 
whereat  a  preserving  act  (Political  Code,  Section  5186)  was 
passed  after  the  adoption  of  the  Codes.  This  preserving  act 
specially  continued  in  force  section  923.  Applying  now  the 
rules  of  construction  laid  down  in  the  case  of  State  v.  JRotwitt^ 
17  Mont.  41,  41  Pac.  1004;  Steele  v.  Gilpatrich,  18  Mont. 
453,  45  Pac.  1089;  Proctor  y.  Cascade  Co.,  20  Mont.  815, 
50  Pac.  1017 — it  is  our  opinion  that  the  intent  of  the  legisla- 
ture was  to  cover  the  whole  subject  of  delegating  the  power 
to  railroad  corporations  to  consolidate,  lease,  and  purchase  by 
section  923,  and  in  this  respect  to  revise  and  repeal  the  pro- 
visions of  sections  911   and  912.     So  far,  therefore,  as  the 
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power  is  involved,  section  923  displaced  and  repealed  all  for- 
mer laws  upon  that  subject.  Whether  a  certain  manner  of 
procedure  laid  down  in  section  911  is  yet  in  force,  we  need 
not  here  inquire. 

Proceeding,  then,  the  case  comes  to  this:  If  the  law  (sec- 
tion 923)  is  not  in  conflict  with  the  constitutional  section 
quoted,  the  Butte,  Anaconda  &  Pacific  Company  can  lease  the 
Montana  Railway  line  irrespective  of  all  questions  of  competi- 
tion or  parallelism.  We  now  speak  of  leasing  only,  because 
the  power  to  consolidate,  although  expressly  given  by  section 
923,  obviously  can  only  be  exercised  in  a  constitutional  man- 
ner; that  is,  by  railroad  corporations  not  owning  or  having 
under  their  control  parallel  or  competing  lines.  The  language 
of  the  constitution  in  respect  to  consolidation  is  too  plain  to 
require  any  argument  on  that  point.  No  one  could  seriously 
contend  that,  if  the  railroad  corporations,  parties  to  the  lease 
in  question,  are  parallel  or  competing,  they  can  consolidate 
into  one  resultant  corporation,  directly  or  indirectly.  Section 
923  is  to  be  read  as  merely  authorizing  the  amalgamation  or 
consolidation  of  railroads  not  forbidden  to  amalgamate  or  con- 
solidate by  the  constitution.  (Coo ley's  Constitutional  Limi- 
tation, 218.) 

The  correctness  or  applicability  of  these  rules  of  construc- 
tion is  not  seriously  controverted,  we  take  it,  by  the  attorney 
general.  There  is,  therefore,  authority  in  the  railroad  corpo- 
rations concerned  in  this  suit  to  make  the  contract  of  lease 
under  section  923,  unless  such  authority  is  denied  under  the 
constitution,  for  the  reason  that  the  lines  involved  are  parallel 
or  competing  lines,  and  that  the  lease  between  them  is  a  con- 
solidation of  one  with  the  other. 

We  now  directly  meet  the  recurrent  questions:  Are  the 
roads  of  the  Butte,  Anaconda  &  Pacific  and  the  Montana  Bail- 
way  Companies  parallel  or  competing  lines,  and,  if  they  ai-e, 
may  they  contract  by  lease  ?  The  true  rule  is  that  whether 
two  railroads  are  parallel  or  competing  is  a  question  of  fact — 
of  physical  fact.  Actual  mathematical  parallelism  is  easily 
demonstrable  by  engineers'  maps  of  surveys  and  calculations. 
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Exact  parallelism,  however,  is  not  what  is  included  in  the 
meaning  of  the  words  of  the  constitution  forbidding  consolida* 
tion  of  parallel  railroads.  A  reasonable  construction  must 
obtain.  In  a  mountainous  country  it  is  well  nigh  impossible 
to  conceive  of  two  railroads  running  any  distance  precisely 
equidistant  at  all  points.  We  should  say  that  by  parallel  rail- 
roads are  meant  railroads  running  in  one  general  direction, 
traversing  the  same  section  of  country,  and  running  within  a 
few  miles  of  one  another  throughout  their  respective  routes. 
They  may  or  may  not  be  competing.  That  depends  upon 
their  termini,  and  their  commands  of  traffic.  (Z.  cfe  iV^  Hail- 
road  Co,  V.  Kmtucky,  161  U.  S.  677,  16  Sup.  Ct.  714.) 

Independently  of  the  Montana  Union  Railroad,  the  Montana 
Railway  cannot  be  said  to  be  a  parallel  line  to  the  Butte,  Ana- 
conda &  Pacific  between  Butte  and  Anaconda.  One  of  the 
principal  terminal  points  of  the  Montana  Railway  line  is  Stuart, 
on  the  line  of  the  Montana  Union,  while  one  of  the  principal 
terminal  points  of  the  Butte,  Anaconda  &  Pacific  is  Butte. 
Anaconda  is  the  other  principal  terminal  point  of  each.  From 
Stuart  to  Anaconda,  though — a  distance  of  about  twelve  miles 
-i-there  is  a' substantial  parallelism  in  their  routes.  Still,  we 
think  it  doubtful  whether  the  Montana  Railway  is  a  parallel 
line  of  the  Butte,  Anaconda  &  Pacific  in  a  sense  that  would 
prevent  its  union  with  the  Butte,  Anaconda  &  Pacific,  if  such 
consolidation  or  union  were  attempted  under  the  law. 

But,  passing  that  question  without  decision  of  it,  are  they 
competing  lines  of  railway  ?  Here  again,  if  we  take  the  sepa- 
rate corporation,  the  Montana  Railway  Company,  and  its  rail- 
road line  as  an  independent  one,  and  examine  the  maps  and 
consider  the  section  through  which  the  roads  run,  we  find 
there  could  be  no  substantial  competition  with  the  Butte,  Ana- 
conda &  Pacific,  for  the  reason  that  the  traffic  between  Stuart 
and  Anaconda  on  the  Montana  Railway,  and  that  point  on  the 
Butte,  Anaconda  &  Pacific  nearest  to  Stuart  and  between  such 
point  and  Anaconda,  and  between  intermediate  points  and 
Anaconda,  is  entirely  insignificant,  as  there  are  no  towns  or 
freight  stations,  to  furnish  business  sufficient  to  make  such 
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competition  along  the  lines  of  the  two  roads  between  such 
points  and  the  city  of  Anaconda.     Whether  lines  of  road  aie 
competitive  or  not  depends  upon  the  business  of  the  compa- 
nies, the  conduct  of  the  roads  by  their  authorities,  their  chan- 
nels of  traffic,  and  generally — nearly  always — upon   whether 
the  roads  extend  for  transportation  from  and   to  the  same 
points  along  their  routes.      Strictly  speaking,  the  line  of  road 
of  the  Montana  Railway  Company  consists  of  the  road — the 
superstructure — over  which  it  operates  its  trains  in  the  exer- 
cise of  its  franchise,  and   none  other.     From  an  exact  stand- 
point it  is  limited  in  its  railroad  operation  to  the  few  miles  of 
rails  and  other  property  belonging  to  its  own  corporation,  in- 
asmuch &s  it  neither  controls  nor  operates  other  roads  by  lease, 
ownership,   consolidation,    or    otherwise.     Thus   literally  re- 
garding the  situation,  there  could  be  no  competition   between 
the  Montana  Railway  and  the  Butte,  Anaconda  &  Pacific  lines. 
But  a  majority  of  the  court  prefer  to  adopt  what  we  think 
to  be  a  more  practical  way  of  looking  upon  this  branch  of  the 
case,  and  to  consider   the  constitution  as  comprehending  by 
competing  lines  not  only  railroads  which  run  between  the  same 
two  principal  points  on  their  own  lines,  but  those  vhich,  hav- 
ing  one  common  terminus,  yet  are  actually  connected  with 
other  railroads,  and  which,  by  arrangements  with  such  other 
railroads  concerning  the  transportation  of  freight  and  passen- 
gers, are  so  related  to  one  another  in  fact  as  to  give  them  the 
opportunity  by  geographical  situation  to  directly  cut  rates  to 
principal  or  terminal   points.      (J'J.  L,  d*  lied  Biver  Railu>ay 
Co.  V.  State,  76  Tex.  434,  12  S.  W.  690.)     To  apply  this  by 
a  plain  illustration:     A  merchant  in  Anaconda  buys  his  ^oods 
at  San  Francisco.     The  goods  are  delivered  in  transit  at  Butte. 
From  that  point  to  Anaconda  the  merchant  has  a  choice  of 
routes,  one  practically  as  direct  as  the  other.     He  may  ship 
over  the  Butte,  Anaconda  &  Pacific  to  Anaconda,  or  over  the 
Montana  Union  to  Stuart,  and  thence  to  Anaconda  via  the 
Montana  Railway  route.     They  are  equally  convenient  and  in 
a  situation  to  underbid  one  another  as  to  the  rates  of  trans- 
portation.    Especially  is  this  so  in  the  illustration  given,  for 


21  Mont.]  State  v.  Railway  Companies.  237 

the  Montana  Union  and  the  Montana  Railway  Companies  are 
both  under  the  control  of  the  Northern  Pacific,  so  that  the 
traffic  arrangements  as  well  as  other  conditions  exist  whereby 
the  competition  can  be  vigorous  and  eflfective.  Conditions  of 
fact  made  apparent  by  the  record  and  plats  before  us  have, 
for  the  reasons  given,  led  a  majority  of  the  court  to  conclude 
that  by  its  alliance  with  the  Northern  Pacific,  and  its  geo- 
graphical situation,  the  Montana  Railway  line  is  a  competing 
line  with  the  Butte,  Anaconda  &  Pacific  between  Butte  and 
Anaconda. 

Reverting  to  the  constitution,  we  find  no  prohibition  against 
a  railroad  corporation  leasing  its  stock,  property,  or  franchise 
to  any  other  railroad  corporation,  or  having  under  its  control 
a  parallel  or  competing  line,  unless  a  leasing  is  a  consolida- 
tion, or  unless  there  are  other  parts  of  Section  6  of  Article 
XV  which  should  be  construed  as  prohibiting  such  contracts 
of  lease.  Many  constitutions,  in  their  provisions  to  guard 
against  all  possible  contingencies  whereby  competition  be- 
tween railroads  may  be  interferred  with,  do  prohibit  leasing 
or  purchasing,  as  well  as  consolidation;  others,  in  terms  much 
like  ours,  only  prohibit  consolidation. 

As  bearing  upon  the  evident  policies  of  several  certain 
states  at  the  dates  of  their  adoption  of  their 
respective  constitutions,  provisions  of  organic  laws 
as  they  stood  in  1894  upon  this  subject  may 
be  grouped  as  follows:  The  following  states  pro- 
vide that  no  railroad  corporation,  or  the  lessees,  purchasers,' 
or  managers  of  any  railroad  corporation,  shall  consolidate  the 
stock,  property,  or  franchises  of  such  corporation  with,  or 
lease  or  purchase  the  works  or  franchises  of,  or  control,  any 
other  railroad  corporation  owning  or  having  under  its  control 
a  parallel  or  competing  line:  Arkansas,  Sec.  4,  Art.  XVII, 
Constitution  of  1874;  Kentucky,  Sec.  201;  Missouri, 
Sec.  17,  Art.  XII,  Constitution  of  1875;  Pennsylvania,  Sec. 
4,  Art.  XVII;  Texas,  Sec.  5,  Art.  X. 

The  following  states  substantially  provide  only  that  no  rail- 
road corporation,   or  the  lessees  or  managers  thereof;  shall 
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consolidate  its  stock,  property,  or  franchises  with  any  other 
railroad  corporation  owning,  or  having  under  its  control,  a 
parallel  or  competing  line:  Colorado,  Art.  XV,  Sec.  5,  Con- 
stitution of  1876;  Illinois,  Art.  XI,  Sec.  11;  Michigan,  Art. 
XIX,  Sec.  2,  Constitution  of  1850;  Nebraska,  Sec.  3, 
Art.  XI,  Constitution  of  1875;  Washington,  Sec.  16,  Art. 
XII,  Constitution  of  1889. 

The  constitutions  of  North  Dakota  (Sec.  141,  Art.  VII,  of 
the  Constitution  of  1889)  and  of  South  Dakota  (Sec.  14,  Art. 
XVII,  Constitution  of  1889)  prohibit  in  identical  language  the 
consolidation  of  the  stock,  property,  or  franchises  of  railroads 
owning  parallel  or  competing  lines,  but  especially  provide 
that '  *any  attempt  to  evade  the  provisions  of  this  section  [per- 
taining to  consolidation]  by  any  railroad  corporation  by  lease 
or  otherwise,  shall  work  a  forfeiture  of  its  charter."  There 
we  have,  in  effect,  a  provision  against  leasing  for  a  long  time, 
if  not  altogether. 

In  West  Virginia,  by  Sec.  11,  Art.  XI  of  the  Constitution 
of  1872,  consolidation  or  obtaining  the  possession  of  parallel 
or  competing  lines  by  lease  or  other  contract  is  prohibited 
without  the  permission  of  the  legislature.  The  statutes.  Sec 
53,  p.  532,  Code  of  West  Virginia,  give  these  rights,  and  pro- 
vide the  manner  of  their  exercise. 

In  W^yoming,  Sec.  8,  Art:  X  of  the  Constitution  of  1889, 
there  is  simply  a  general  prohibition  against  consolidation  or 
combination  of  corporations  of  any  kind  to  prevent  competi- 
tion. No  special  clause  is  found  as  applicable  to  railroads  or 
any  other  class  of  corporations. 

In  Georgia  Article  IV,  Part  4,  Subdivision  11,  of  the  Consti- 
tution denies  to  the  legislature  the  power  to  authorize  any 
corporation  to  make  any  contract  with  another  corporation 
^^which  may  have  the  effect  or  be  intended  to  have  the  effect 
to  defeat  or  lessen  competition  in  the  respective  businesses  or 
to  encourage  a  monopoly." 

In  Utah,  Sec.  13,  Art.  XII,  Constitution  of  1895,  consoli- 
dation is  prohibited  with  any  other  railroad  **owning  a  com- 
peting line."     This  utterance  is  the  very  latest  constitutional 
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provision,  and  is  noteworthy  as  not  prohibiting  leasing  or  pur- 
chasing,  or  even  consolidation,  of  one  road  with  another  which 
has  under  its  control  a  competing  line  or  a  parallel  line. 

Comparison  between  these  various  constitutional  limitations 
shows  that  no  one  is  precisely  like  the  prohibition  of  the  Mon- 
tana constitution.  Similarity  exists  in  but  one  principal  re- 
spect. Almost  every  constitution  imposes  various  limitations 
upon  the  power  of  consolidation,  and  so  general  is  antagonism 
to  the  consolidation  of  competing  railroads  that,  where  the 
constitutions  are  silent,  statutory  enactments  frequently  pre- 
vail by  which  the  principle  is  affirmatively  established  that 
there  shall  be  no  consolidation  of  competing  railroads.  Min- 
nesota, Sec.  2716,  St.  1894;  Arizona,  Sec.  318;  New  Hamp- 
shire, Gen,  St.  p.  377,  Sec.  11;  New  York,  Laws  1869,  ch. 
917,  Sec.  9;  North  Carolina,  Battle's  R.  S.,  p.  751,  (65); 
Wisconsin,  Rev.  St.  Sec.  1833.  In  Florida,  Sec.  2248,  St. 
1892,  parallel  or  competing  roads  may  not  consolidate  except 
by  consent  of  the  railroad  commission.  Other  states,  by  with- 
holding the  power  to  consolidate,  prohibit  the  exercise  of  it. 

Conforming  to  this  general  policy,  Montana  has  by  no  un- 
certain language  aligned  herself  with  her  older  sister  states, 
where  experience  has  demonstrated  that  the  merger  of  two 
competing  railroads  into  one  is  apt  to  result  in  stifling  free 
competition,  and  hence  is  disadvantageous  to  the  well-being 
of  the  state.  Sufficient  demonstration  of  this  proposition  con- 
sists in  the  statement  that  great  accumulations  of  property  in 
the  hands  of  any  corporate  power,  likely  to  hold  on  to  such 
accumulations,  are  dangerous  to  public  welfare.  The  life  of 
an  individual  is  too  limited  to  render  such  dangers  very  great 
where  tremendous  wealth  is  in  his  hands,  but  a  corporation 
seldom  feels  that  the  bounds  of  human  life,  or  even  of  its 
own  chartered  existence,  should  too  closely  circumscribe  its 
actions.  Restraints  by  limitations  upon  and  within  their 
grants  of  powers  are  necessary,  lest  they  may  become  much 
too  strong  for  society. 

If,  for  instance,  consolidation  were  allowed  with  no  bounds 
of  restraint,  a  railroad's  possessions  might  become  a  colossal 
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eDterprise  owDing  all  means  of  transportation  within  a  state. 
Without  rivalry  of  railroads,  monopolies  might  grow  up,  and, 
to  bring  the  dangers  of  destroying  competition  before  us,  that 
remarkable  progress  which  this  young  state  has  made  in  its 
healthy  development  could  be  stayed  by  the  consolidation  or 
amalgamation  of  railroad  corporations  owning  competing 
lines.  The  maxim,  ^^Competition  is  the  life  of  trade,"  forms 
the  base  o£  the  constitutional  prohibition  against  consolidation 
of  rival  railroads,  and  whatever  consolidation  does  include 
within  its  meaning  is  absolutely  illegal  and  void. 

What  is  a  consolidation  of  one  railroad  corporation  with 
another  ?  Rorer  on  Railroads  p.  588,  thus  defines  it:  ''The 
consolidation  of  two  or  more  railroad  corporations  is  the  per- 
manent union  of  their  interests,  management,  and  control, 
either  in  the  formation  of  a  new  company  out  of  the  consoli- 
dated ones,  or  else  by  a  consolidated  management  of  the  old 
ones  unitedly,  whilst  their  distinct  corporate  entities  still  re- 
main. It  can  only  be  brought  about  by  authority  of  law.  A 
mere  co-operating  temporarily  in  the  running  of  lines  and 
transacting  the  business  of  two  or  more  roads  does  not  amount 
to  a  consolidation  thereof. '' 

The  supreme  court  of  Alabama,  in  Meyer  v.  Johnston,  64 
Ala.  603,  said:  /^When  the  rights,  franchises,  and  effects  of 
two  or  more  corporations  are,  by  legal  authority  and  agree- 
ment of  the  parties  combined  and  united  into  one  whole,  and 
committed  to  a  single  corporation,  the  stockholders  of  which 
are  composed  of  those  (so  far  as  they  choose  to  become  such) 
of  the  companies  thub  agreeing,  this  is  in  law,  and  according 
to  common  understanding,  a  consolidation  of  such  companies, 
whether  such  single  corporation,  called  the  consolidated  com- 
pany, be  a  new  one  then  created,  or  one  of  the  original  com- 
panies, continuing  in  existence  with  only  larger  rights,  capac- 
ities, and  property.  Acceptance  of  this  as  correct  makes  it 
easy  to  understand  that  authority  given  to  consolidate  *to 
such  extent,  and  on  such  terms,  as  the  parties  may  agree 
upon'  confers  the  power  to  constitute  one  of  the  original  com- 
panies the  consolidated  company." 
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From  the  Alabama  court's  opinion,  Reese  on  Ultra  Vires 
(section  142)  has  deduced  his  text,  from  which  we  quote: 
«<The  ^consolidation'  of  a  corporation  has  been  defined  to  be 
^a  surrender  of  the  old  charters  by  the  companies,  the  accept- 
ance thereof  by  the  legislature,  and  the  formation  of  a  new 
corporation  out  of  such  portions  of  the  old  as  enter  into  the 
new. '  The  more  moderni  understanding  of  a  consolidation, 
however,  might  be  better  stated  by  saying  that  when  the 
rights,  franchises  and  effects  of  two  or  more  corporations  are 
by  legal  authority  and  agreement  of  the  parties  combined  and 
united  into  one  whole,  and  committed  to  a  single  corporation, 
the  stockholders  of  which  are  composed  of  those  of  the  com- 
panies thus  agreeing,  this  is  in  law  a  consolidation,  whether 
the  consolidated  company  be  a  new  one  then  created  or  one  of 
the  original  companies  continuing  in  existence  with  only 
larger  rights,  capacity,  and  property.  ^Amalgamation'  has 
been  declared  to  be  when  the  existing  companies  agree  to 
abandon  their  respective  articles  of  association  and  regulation, 
and  to  register  themselves  under  new  articles  as  one  body. 
This  would  be  a  new  company,  formed  by  the  coalition  or 
amalgamation  of  the  companies  previously  existing.  The  ex- 
pression ^amalgamation, '  however,  is  of  £nglish  origin,  has 
never  appealed  to  the  judicial  sense  of  this  country,  and  is 
seldom  used  to  designate  the  union  of  two  or  more  corpora- 
tions, the  word  'consolidation'  being  the  term  in  common 
use." 

In  Mackintosh  v.  Flint  cfe  F.  M.  E.  Co.,  34  Fed.  682,  the 
court,  recognizing  a  difference  between  a  purchase  and  a  con- 
solidation, observed:  <<Under  the  general  railroad  law,  com- 
panies are  allowed  to  consolidate  when  they  form  continuous 
or  connecting  lines.  This  contemplates  the  formation  of  a  new 
corporation,  and  requires  the  consent  of  the  majority  of  the 
stockholders  in  each  company.  This  statute,  however,  does 
not  cover  this  case.  This  is  not  to  be  a  consolidation,  but  a 
purchase  of  the  latter  company's  stock,  property,  and  fran- 
chises, and  to  use  the  same  as  part  and  parcel  of  the  purchas- 
ing company,  and  then  to  bring  the  acquisition  within  the  op- 
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eration  of  its  own  charter.     The  consolidation  statute  does  not 
authorize  one  company  thus  to  acquire  and  absorb  another.^' 

Elliott  on  Railroads  says:  '^Ordinarily,  the  effect  of  a  con- 
solidation is  to  dissolve  the  old  companies  and  to  form  a  new 
one;  but  this  result  does  not  always  follow,  for  it  depends 
largely  upon  the  terms  of  the  consolidation,  and  the  legisla- 
tiye  intent  as  manifested  in*  ^he  statute  under  which  the  con- 
solidation takes  place;  and  the  constituent  companies  usually 
have  at  least  a  qualified  existence  for  the  purpose  of  winding 
up  their  affairs  and  preserving  the  rights  of.  their  creditors. 
The  term  'consolidation'  is  an  elastic  one,  and  may  include  a 
union  of  two  or  more  corporations  into  a  new  one  with  a  dif- 
ferent name,  with  or  without  extinguishing  the  constituent 
corporations,  or  the  merger  of  two  or  more  corporations  into 
another  existing  corporation  under  the  name  of  the  latter. 
There  is,  as  we  have  already  said,  a  distinction  between  these 
modes  of  consolidation.  In  the  latter  case,  if  the  merger  is 
complete,  it  is  evident  that  the  one  corporation  is  extinguished, 
unless  kept  alive  for  certain  purposes,  while  it  is  equally  clear 
that  the  other,  in  which  it. is  merged,  is  not  dissolved.  In 
other  words,  the  legislative  intention  in  such  a  case  would 
seem  to  be  to  unite  the  two  companies  under  the  old  charter 
of  one  of  them,  while  statutes  authorizing  the  consolidation  of 
two  or  more  corporations  in  the  ordinary  way  are  generally 
construed  as  authorizing  the  formation  of  a  new  and  distinct 
corporation,  thus  extinguishing  all  the  constituent  companies 
unless  a  contrary  intention  is  manifest.^'     (Sec.  335.) 

Further  citations  from  the  great  number  of  cases  that  we 
have  studied  would  be  superfluous,  for  they  are  practically 
uniform  in  defining  a  consolidation  of  corporations  to  be  a 
merger,  a  union,  or  amalgamation,  by  which  the  stock  of  the 
two  corporations  is  made  one,  by  which  their  property  and 
franchises  are  combined  into  one^  by  which  their  powers .  be- 
come the  powers  of  one,  by  which  their  names  are  merged 
into  one,  and  by  which  the  identity  of  twa  practically,  if  not 
actually,  runs  into  one. 

Section  911  of  the  Civil  Code  of  Montana  is  not  merely  a 


21  Mont]  State  v.  Railway  Companies.  243 

legislative  declaration  of  the  manner  of  consolidation,  but 
serves  as  a  definition  as  well.  It  specially  provides  bow  two 
railroad  corporations  may  become  one  by  any  name  adopted, 
bow  tbeir  shares  may  be  retired  or  exchanged  for  the  capital 
stock  of  the  resultant  corporation,  how  the  corporation  formed 
by  the  consolidation  shall  succeed  to  the  rights,  powers,  privi- 
leges, franchises,  immunities,  and  property  possessed  by  the 
corporations  so  consolidated,  etc. 

Ordinarily  no  idea  of  a  lease  would  ever  enter  into  any  ex- 
planation of  what  constituted  a  consolidation,  unless  such  con- 
tract of  lease  was  for  so  long  a  period  of  time,  or  by  its  terms 
was  such  as  to  make  it  a  practical  merger  of  one  corporation 
into  another.  Lease  does  not  imply  consolidation,  nor  con- 
solidation lease.  The  power  to  consolidate,  as  has  been  seen, 
is  a  power  to  make  two  corporations  one;  the  power  to  lease 
carries  with  it  no  power  to  pass  anything  except  the  right  to 
use  the  property  leased.  In  the  lease  under  consideration 
there  is  no  merger  of  ownership,  no  communion  of  interest, 
no  distribution  of  receipts  based  upon  a  contingent  measure  of 
profits,  no  common  ownership  of  shares  of  stock,  no  joint 
management,  and  no  yielding  up  of  an  independent  corporate 
existence  by  the  lessor  to  the  lessee. 

As  was  said  in  State  v.  VanderiUty  37  Ohio  St.  690: 
'^Power  to  lease  does  not  imply  the  power  to  consolidate,  nor 
power  to  consolidate  the  power  to  lease.  They  are  distinct 
and  independent  powers.  Nothing  passes  under  the  lease  ex- 
cept the  right  to  the  use.  The  lessor  retains  its  existence, 
and  its  right  to  consolidate  with  connecting  lines.  There  can 
be  no  consolidation  except  as  to  connecting  lines.  These  con- 
necting lines  belong  to  the  lessor  companies,  but  these  have 
not  entered  into  the  consolidation." 

In  Mills  et  cU.j  eoseciitora,  v.  Central  H.  of  New  Jersey^  41  N. 
J.  Eq.  1,  2  Atl.  453,  a  question  arose  involving  the  power  to 
lease  under  a  power  to  consolidate.  Chancellor  Kunyon,  for 
the  court,  expressly  held  that  power  to  consolidate  did  not  in- 
volve authority  to  lease,  and  did  not  enlarge  an  authority  to 
convey  lands,  etc.,  conferred   by  a  charter  to  a  railroad  com- 
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pany.  The  reagoDing  of  that  case  was  that  a  power  to  con- 
solidate is  to  take  in  a  partner,  or  to  go  in  as  a  partner,  while 
power  to  lease  is  power  to  dispose  of  the  whole  concern  to  a 
stranger.  *'In  a  consolidation,"  say  the  court,  *'the  stock- 
holders of  the  respective  companies  still  retain,  to  a  certain 
extent,  control  of  their  corporate  property,  but  by  a  lease  the 
stockholders  of  the  leasing:  company  part  with  the  control  of 
.  their  corporate  property,  and  hand  it  over  to  the  others,  and 
abandon  their  enterprise." 

We  cannot  approve  altogether  of  the  reasoning  of  the  chan- 
cellor, except  as  it  was  applicable  to  the  facts  of  that  case^ 
which  involved  a  railroad  lease  of  999  years.  We  are  of  the 
opinion  that  a  lease,  fair  in  its  terms,  for  10  years,  in  no 
manner  involves  an  abandonment  of  a  railroad  enterprise,  or 
is  in  fact  more  than  a  temporary  parting  with  the  control  of 
the  lessors'  corporate  property.  Reservations  in  this  lease  of 
the  Montana  Railway  Company  to  the  Butte,  Anaconda  &  Pa- 
cific give  the  lessor  corporation  right  to  repossess  itself  of  its 
property,  and  to  oust  the  lessee,  and  terminate  the  lease,  in 
the  event  of  certain  violations  of  the  covenants  of  the  contract. 
There  is  nothing  contained  in  its  provisions  from  which  an 
abandonment  can  be  inferred.  The  case  cited  is  none  the  less 
a  strong  support  of  the  view  that  the  prohibition  against  a 
power  to  consolidate  does  not  include  a  prohibition  of  a  p>ower 
to  lease  when  the  legislature  has  clearly  authorized  such  latter 
power;  for,  if  a  lease  of  999  years  is  not  a  consolidation,  a 
yortioriy  a  lease  of  10  years  is  not. 

Distinction  has  also  been  made  between  union  and  consoli- 
dation and  purchasing  by  one  railroad  corporation  of  another^  s 
property  and  franchises.  By  the  railroad  law  of  New  Jersey 
power  was  given  to  railroad  companies  to  lease  their  roads  to 
any  other  corporation,  or  to  unite  and  consolidate.  But  the 
court  held,  in  Elkins  v.  Camden  tfe  Atlatitic  JR.  H.  Co. ,  36 
N.  J.  Eq.  5,  that  there  could  be  no  purchase  of  a  rival  rail- 
road under  a  power  of  consolidation,  as  the  powers  given  did 
not  authorize  it. 

In   Gere  v.    J^.    I"    Central^  etc.,  H.  E.  Co.^  19  Abbott's 
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• 
New  Cases,  193,  we  have   an  adjudication  of  this  important 

question  directly  in  point.  The  case  is  of  high  authority  be- 
cause of  the  list  of  eminent  counsel  who  presented  it  to  the 
court.  Gere  and  others  brought  an  action  on  their  own  be- 
half and  in  behalf  of  all  other  stockholders  of  the  New  York 
Central  &  Hudson  Kiver  Railroad  Company  against  that  cor- 
poration and  the  New  York,  West  Shore  &  Buffalo  Railroad 
Company  and  certain  firms  to  restrain  the  consummation  of  a 
lease  between  the  railroad  companies.  The  West  Shore  & 
Buffalo  Company  was  a  competing  road  in  all  respects  for  its 
entire  length.  It  attempted  to  lease  its  road,  property  and 
franchises  to  the  New  York  Central  Company  for  the  term  of 
475  years.  The  rental  consideration  was  a  guaranty  of  pay- 
ment of  the  principal  and  interest  of  certain  bonds  of  the  West 
Shore  road.  The  statute  of  New  York  authorized  any  rail- 
road corporation  to  contract  with  any  other  railroad  corpora- 
tion for  the  use  of  their  respective  roads,  and  thereafter  gave 
the  use  of  the  leased  railroad  in  such  manner  as  might  be  pre- 
scribed in  the  contract.  The  statute  then  contained  these 
words:  ''But  nothing  in  this  act  contained  shall  authorize  the 
road  of  any  railroad  corporation  to  be  used  by  any  other  rail- 
road corporation  in  a  manner  inconsistent  with  the  provisions 
of  the  charter  of  the  corporation  whose  railroad  is  to  be  used 
under  such  contract."  By  Section  9,  of  Chapter  917,  Laws 
of  1869  of  New  York,  railroad  corporations  were  also 
authorized  to  consolidate  and  merge  their  capital  stock,  fran- 
chises, and  property  with  the  capital  stock,  franchises  and 
property  of  any  other  railroad,  etc. ;  and  it  was  further  pro- 
vided that  <<no  companies  or  corporations  of  this  state  whose 
railroads  run  on  parallel  or  competing  lines  shall  be  author- 
ized by  this  act  to  merge  or  consolidate." 

The  court,  through  Kennedy,  J.,  first  disposed  of  the  ques- 
tion of  power  to  lease  by  holding  that  it  existed  under  the 
statutes  referred  to,  and  then  discussed  the  prohibitory  sec- 
tion above  quoted  in  the  followmg  language:  ''The  leasing 
of  one  railroad  by  another,  whether  for  a  longer  or  shorter 
period,  is  not  a  merger  or  consolidation.     The  term  'lease' 
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• 
implies  the  continued  exiBtenoe  of  the  corporation,  the  lessor, 
with  all  its  powers  and  functions,  and  all  the  rights  incident 
to  its  creation^  and  it  would  be  a  gross  misapplication  of  terms 
to  hold  that  a  leasing  or  contract  for  use  by  one  railroad  to 
another  is  a  merger  or  consolidation  of  the  two  roads.  Ijun 
therefore  forced  to  the  position  that  it — the  West  Shore  road 
— has  the  authority  to  execute  the  lease,  and  the  New  York 
Central  has  the  power  and  right  to  receive  the  same,  and  to 
pay  rental  for  the  use  thereof;  and  because  said  roads  are 
competing  roads,  there  being  no  statutory  inhibition  upon 
that  ground,  it  is  not  a  reason  why  a  lease  may  not  be  exe- 
cuted by  the  one  and  accepted  by  the  other.  Upon  the  as- 
sumption that  the  legislature  has  authorized  a  lease  between 
two  roads  situated  as  these  two  roads  are,  the  question  of  pub- 
lic policy  does  not  enter  into  a  consideration  of  the  questions 
involved  here.  If  the  power  has  been  granted  by  the  legis- 
lature, although  it  may  be  deemed  unwise,  and  in  this  instance 
dangerous  in  its  execution,  the  remedy  will  be  found  in  an- 
other department  of  the  government,  and  is  not  lodged  in  the 
judiciary.  Several  statutes  recognize  the  right,  power  and 
authority  of  the  lessee  of  a  railroad  to  receive  by  transfer 
from  the  lessor,  or  other  or  others  owning  the  same  the 
capital  stock  in  the  leased  road.  (L.  1855,  c.  302;  L.  1867, 
c.  254;  L.  1883,  c.  383.") 

Thompson  on  Corporations,  Vol.  6,  Sec.  5891,  approves  of 
the  doctrine  of  Gere  v.  N.  Y.  C.  etc.  Go.^  «M/?ra,  and  says  that 
<<a  statute  prohibiting  railroad  corporations  whose  roads  run  on 
parallel  or  competing  lines  from  merging  or  consolidating  does 
not  prohibit  one  such  corporation  from  leasing  its  road*  to  an- 
other." 

As  against  the  right  to  contract  by  lease,  the  learned  attor- 
ney general  relies  upon  the  case  of  State  v.  Atchison^  etc.y 
24  Neb.  143,  38  N.  W.  43.  There  the  question  arose 
of  the  power  of  two  lines  of  railway  to  consolidate, 
when,  after  they  were  consolidated,  they  would  form  a  con- 
tinuous line  without  break  of  gauge  or  interruption.  It  was 
held  that  the  Atchison  &  Nebraska  Railway,  extending  from 
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AtchiaoQ,'  Kan.,  to  Lincoln,  Neb.,  and  leased  to  the  Burling- 
ton &  Missouri  River  Railroad,  did  not  form  a  continuous  line 
with  the  Burlington  &  Missouri,  and  that  the  ease  was  not 
within 'the  provision  of  the  statute  authorizing  the  making  of 
a  lease  where  the  roads  of  the  lessee  and  lessor  will  form  a 
continuous  line,  and  that  the  lease  was,  therefore,  unauthor- 
ized. After  deciding  this  question,  the  court,  through  Max-' 
well,  C  J. ,  proceeded  obiter  to  fortify  its  decision  upon  the 
farther  ground  that  the  lease  was,  in  effect,  prohibited  by  the 
constitutional  provision  against  consolidating  railroad  corpora- 
tions owning  parallel  or  competing  lines.  <«The  word  'con- 
solidate,' "  said  the  chief  justice,  '«is  here  used  in  the  sense 
of  'join'  or  ^unite. '  The  constitution  aimed  at  practical  re- 
sults. *  *  *  The  law  cannot  be  evaded,  therefore,  by 
substituting  a  lease  for  a  deed  of  conveyance."  The  court 
regarded  the  leased  in  that  case  as  within  the  inhibition  of  the 
constitution.  The  decision  of  the  Nebraska  case  was  based, 
however,  upon  a  construction  placed  upon  an  attempt  by  one 
railroad  to  lease  another  competing  road  for  a  period  of  999 
years,  and  what  we  have  said  heretofore  in  relation  to  the 
proper  limitations  to  be  put  upon  the  language  of  Chancellor 
Runyon  in  the  New  Jersey  case  is  applicable  to  the  Nebraska 
decision  also.  -  A  lease  for  999  years  may  be  properly  re- 
garded as  a  joinder  or  consolidation  of  two  competing  rail- 
roads; it  may  be  such  a  lease  practically  involves  the  consoli- 
dation and  control  of  parallel  or  competing  roads,  and  neces- 
sarily, in  effect,  operates  as  a  surrender  of  corporate  franchises 
by  the  lessor  corporation.  This  point  was  emphasized  in  the 
opinion.  BCit  conceding,  for  the  sake  of  argument,  that  the 
Nebraska  decision  is  directly  in  point,  its  force  and  effect  are 
very  much  weakened  by  the  subsequent  decision  by  the  same 
court  in  the  same  case,  reported  in  State  v.  Atchison^  etc., 
BaUroad  Co.,  38  Neb.  '437,  57  N.  W.  20.  After  the  first 
decision,  in  1888,  by  Chief  Justice  Maxwell,  and  after  it  had 
been  held  that  the  lease  of  respondent  to-  the  Burlington  & 
Missouri  River  Railroad  Company  should  be  declared  void, 
upon  a  demurrer,  respondent  answered  and  negatived  all  the 
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allegatioQB  of  infriDgement  of  the  provisions  of  the  statates 
and  constitution  of  the  state  of  Nebraska.  The  referee  after- 
wards decided  that  the  roads  were  not  competing  roads  within 
the  meaning  of  the  constitution,  and  that,  therefore,  the  lease 
was  valid.  The  court  sustained  the  lease  by  a  brief  opinion. 
Chief  Justice  Maxwell,  who  had  written  the  opinion  of  the 
court  at  the  former  hearing,  dissented,  principally  upon  the 
ground  that  the  roads  were  competing  roads,  and  that  the 
lease  was  a  violation  of  the  constitutional  provision.  His  con- 
struction of  the  majority  opinion  is  that  it  contains  an  admis- 
sion that  the  defendant  is  a  competing  line  at  the  most  im- 
portant point  on  the  roads,  and  upon  this  admission  he  says 
there  is  no  power  to  declare  such  consolidation  not  prohibited 
by  the  constitution.  The  case  stands,  therefore,  as  practically 
overruled  by  this  later  decision,  for  there  is  no  escaping  the 
conclusion  made  plain  by  Judge  Maxwell  that  the  court  has 
receded  from  its  former  doctrine. 

Fearsall  v.  G,  N.  Railroad  Co.,  161  U.  S.  646,  16  Sup. 
Ct.  705,  also  cited  by  the  attorney  general,  involved  a  pro- 
posed arrangement  between  the  Great  Northern  and  Northern 
Pacific  Railway  corporations,  by  which  there  was  to  be  an  or- 
ganization of  a  new  corporation,  which  should  issue  its  bonds, 
payment  of  which  was  to  be  guaranteed  by  the  Great  North- 
ern, part  of  the  capital  stock  to  be  transferred  to  the  share- 
holders of  the  Great  Northern;  and  a  traffic  contract  was  to 
be  entered  into  by  which  the  common  earnings  were  to  be  di- 
vided, and  traffic  was  to  be  exchanged.  The  statutes  of  Min- 
nesota forbid  railroad  corporations  to  consolidate  with,  lease, 
or  purchase,  or  in  any  way  to  become  owner  of  or  control, 
any  other  railroad  corporation,  or  any  stock,  franchises, 
rights,  or  property  thereof,  which  owns  or  controls  a  parallel 
or  competing  line.  The  case  was  decided  upon  the  theory 
that  the  arrangement  was  a  consolidation  of  two  competing 
corporations.  The  agreement  between  them  was  regarded  as 
nothing  less  than  a  purchase  of  a  controlling  interest,  and  as 
practically  contemplating  the  absolute  control  of  the  Northern 
Pacific  by  the  reorganized  corporation.     The  ^'ultimate  amal- 
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gamation"  seemed  apparent  to  the  courts  and  the  statute  was 
held  applicable  to  'prevent  such  an  amalgamation.  The  de- 
cision affirms  our  views  upon  the  .  question  of  consolidation, 
but,  considering  the  statute  of  Minnesota,  it  has  little  or  no 
bearing  upon  the  questions  involved  in  this  case. 

We  are  not  unmindful  of  the  spirit  which  pervades  the  more 
modern  constitutions  against  arrangements  between  competing 
lines  of  railroad  which  may  result  in  monopolies  of  traffic,  and 
we  are  not  disposed  to  yield  at  all  in  that  rigidity  of  interpre- 
tion  which  we  believe  must  be  placed  upon  the  prohibition  of 
the  constitution  against  consolidation  of  such  roads.  On  the 
other  hand  there  are  certain  fundamental  principles  of  con- 
struction by  which  courts  must  be  guided  in  correctly  ascer- 
taining the  intent  of  a  written  constitution.  Judges  are  not 
at  liberty  to  declare  an  act  of  the  legislature  void  because,  <<in 
their  opinion,  it  is  opposed  to  a  spirit  supposed  to  pervade  the 
constitution,  but  not  expressed  in  w.ords."  (Cooley  on  Con- 
stitutional Limitations,  p.  204.)  The  framers  of  the  consti- 
tution are  presumed  to  have  employed  language  with  sufficient 
precision  to  convey  the  intent  of  the  instrument  framed.  And 
when  they  only  prohibited  consolidation  of  competing  railway 
lines,  we  understand  the  word  to  have  been  used  in  its  natural 
sense,  and  that  the  constitution  intended  what  it  Bays;  that  is, 
forbids  what  it  has  forbidden.  Nor  does  an  apparent  impolicy 
of  a  statute  authorize  a  court  to  declare  it  void.  «<When  the 
fundamental  law  has  not  limited,  either  in  terms  or  by  neces- 
sary implication,  the  general  powers  conferred  upon  the  leg- 
islature, we  cannot  declare  the  limitation  under  the  notion  of 
having  discovered  something  in  the  spirit  of  the  constitution 
which  is  not  even  mentioned  in  the  instrument."  (People  v. 
jFisher,  24  Wend.  215.) 

There  is  a  conclusive  presumption,  when  a  state  law  is  at- 
tacked upon  the  ground  that  it  is  void,  that  it  is  valid  unless 
the  constitution  of  the  state  prohibits  it.  Before  it  can  be  set 
aside  as  invalid,  we  must  find  that  ^^limitations  have  been  im- 
posed upon  the  complete  power  which  the  legislative  depart- 
ment of  the  state  has  vested  in  its  creation. "  (Cooley  on 
Constitutional  Limitations,  p.  206.) 
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It  is  therefore  upon  these  principles  that  we  have  patiently 
and  deliberately  considered  this  case.  What  exigencies  may 
have  arisen  which  deterred  the  fralbers  of  the  constitution 
from  prohibiting  reasonable  leases  by  one  railroad  of  another, 
even  though  they  be  of  competing  lines,  it  is  not  for  us  to  say. 
In  Montana,  as  in  many  other  states,  the  question  of  authority 
for  leasing  railroads  has  been  left  to  the  legislature,  which  has 
in  turn  exercised  its  power.  The  courts  cannot  determine  a 
policy  unless  it  is  fairly  to  be  inferred  from  the  language  used. 
It  may  have  been  the  belief  that  excessive  restrictions,  such  as 
the  denial  altogether  of  the  power  to  lease,  were  unwise,  and 
likely  to  result  in  greater  harm  than  good;  or  it  may  have  been 
the  security  felt  in  the  knowledge  of  the  fact  that  by  section 
5  of  -the  same  article  of  the  constitution,  which  prohibited  con- 
solidation, all  railroads  are  deemed  subject  to  legislative  con- 
trol, and  subject  to  the  power  of  the  legislature  to  regulate 
and  conti'ol  by  law  the  rates  of  transportation  of  passengers 
and  freight  by  such  companies  as  common  carriers  from  one 
point  to  another  in  the  state.  Safety  against  extortion  is  al- 
ways guaranteed  by  this  section;  and  if  the  two  corporations, 
parties  to  this  contract  of  lease  under  consideration,  should  at- 
tempt to  charge  excessive  rates,  the  power  is  in  the  legislature 
to  protect  the  people.  In  the  particular  lease  before  us,  pro- 
vision is  made  by  covenant  against  increased  rates. 

In  conclusion,  it  is  our  unanimous  and  mature  judgment 
that,  while  the  constitutional  section  quoted  absolutely  prohibits 
consolidation,  whether  it  be  direct  or  indirect,  still  the  dif- 
ference between  a  lease  and  consQlidation  is  top  plain  to  allow 
any  interpretation  being  put  upon  the  constitutional  section 
quoted,  whereby  the  power  to  lease  is  denied  by  the  prohibi- 
tion against  consolidation. 

It  is  unnecessary  to  dwell  upon  the  latter  clause  of  section 
6,  Article  XV  of  the  constitution,  heretofore  quoted,  by 
which  one  railroad  shall  not  unite  its  business,  etc.,  with  the 
business  of  another  railroad,  as  we  are  all  of  the  opinion  that 
it  cannot  be  applied  at  all  to  the  case  before  us,  but  pertains 
to  different  conditions. 

The  petition  is  denied.  Petition  denied,. 

Pemberton,  C.  J.,  and  Pigott,  J.,  concur. 
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Equity  Jurisdiction — Agreement,  to  Devise- — Specific  Perform- 
ance-r— Evidence — Res  Gestae. 

1.  Equity  Jurisdiction— ^(irrecment  to  Devise— Spedjle  Performcmec—Vnder  Sec- 
tloo  n.  Articles,  of  the  State  Constitution,  which  proYldes'ttl&t  district  courts  ^^laye 
orifcinal  Jurisdiction  In  all  ease^  in  law  and  equity  where  the  clalip.ls  for  fifty  dollars 
or  more."  the  district  court,  sitting  as  a  court  of  equity,  has  Jurisdiction  to  try  and 

.  determine  an  aotion  brought  against  an  estate  of  «i  decedent  to  enforce  an  agreement 
made  by  deceased  to  deyise  a  certain  share  in  his  property.  Jurisdiction  in  such 
cases  Is  not  conlineii  to  the  district  court  sitting  as  a  court  of  probate. 
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2.  AoRKBXBNT  TO  DRVIBK—Speeijlc  PerfomuMec—A  court  of  equity  will  enforoe 
ftfcalnst  the  estate  of  a  deceased  person  his  promise  made  with  a  third  person  to  leave 
a  deflnlte  share  of  his  property  in  return  for  seryices  rendel-ed  by  the  pfomlsee;  al- 
though the  af^reement  contained  an  invalid  contract  of  adoption. 

8.  Sam  B.— The  eyidence  in  this  case  examined  and  held  to  sustain  the  findiuR  that 
deceased  had  agreed  to  leaye  to  plaintiif  a  child's  share  of  his  estate. 

4.  Where  deceased  had  promised  to  leave  to  one  sought  to  be  adopted  a  child's  share  «f 
his  estate,  in  return  for  her  companionship  and  obedience,  the  fact  that  the  promisee 
left  his  home  and  remained  away  for  some  time,  or  did  not  yield  to  him  the  obedience 
the  contract  demanded,  cannot  be  taken  advantage  of  by  his  heirs  at  law;  he  not 
having  rescinded  the  contract. 

6.  EviDBVCK— Res  Oegtae.—In  an  action  to  enforce  the  performance  of  an  agreement 
to  devise,  the  evidence  tended  to  show  that  in  1885  the  agreement  was  made  by  the 
deceased,  in  consideration  of  the  plaintiff's  agreement  to  live  with  deceased  and  his 
wife  and  to  render  to  them  the  services  and  affection  of  a  child  of  her  age.  ifeld, 
that  the  acts  and  declarations  of  deceased,  made  after  the  agreement  and  while 
plaintiff  was  living  with  htm  and  his  wife,  were  part  of  the  res  geMae,  and  were  ad- 
missible In  evidence  under  Section  8126,  Code  of  Civil  Procedure,  providing  that 
*' where  also  the  declaration,  act  or  omission,  forms  part  of  a  transaction  which  is  it- 
self the  fact  in  dispute,  or  evidence  of  that  fact,  such  declaration,  act  or  omissioo  la 
part  of  the  transaction." 

Appeal  from  District  Courts  Lewis  and  Clarice  County;  II. 
N,  Blake^  Judge. 

Suit  by  Mattie  E.  Burns  against  Mary  S.  Smith,  adminis- 
tratrix, and  Norman  B.  Hotter,  administrator,  of  the  estate  of 
James  M.  Smith,  deceased,  and  others.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new  trial,  defendants  ap- 
peal.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  for  the  specific  performance  of  a  contract 
The  defendant,  Mary  S.  Smith,  is  the  surviving  widow  of 
James  M.  Smith,  and  also  his  administratrix.  Norman  B. 
Holter  is  the  administrator  of  said  estate.  The  other  defend- 
ants are  the  heirs  at  law  of  the  said  James  M.  Smith,  who  died 
intestate  in  Lewis  and  Clarke  county  on  the  4th  day  of  Febru- 
ary, 1896.  The  material  allegations  of  the  complaint,  and 
which  were  found  in  favor  of  the  plaintiff  in  the  special  find- 
ings of  fact  made  by  the  jury,  are  substantially  as  follows: 

That  about  July  4,  1885,  the  plaintiff,  at  the  solicitation  of 
James  M.  Smith  and  Mary  S.  Smith,  his  wife,  by  an  agree- 
ment made  with  the  mother  of  plaintiff,  went  to  live  with  the 
Smiths  at  their  home.     At  that  time  plaintiff  was   10  years 
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old.  The  Smiths  were  then,  and  at  all  times  have  been,  child- 
less. Plaintiff,  went  to  live  with  them  under  the  agreement 
and  with  the  understanding  that,  if  James  M.  Smith  was 
pleased  with  and  liked  the  plaintiff  after  she  had  lived  in  their 
home  as  their  child  for  a  reasonable  time,  he  would  adopt  her 
as  his  own  child,  so  that  she,  on  his  death,  should  receive  a 
child's  share  of  his  estate,  the  same  as  if  she  had  been  born  his 
child  in  lawful  wedlock.  That  plaintiff,  with  such  under- 
standing, went  to  live  with  the  Smiths,  and  so  continued  to 
live  with  them,  rendering  to  them  such  obedience  and  perform- 
ing such  services  as  a  child  of  10  years  commonly  renders  and 
performs  for  its  own  parents,  and  obeying  the  Smiths  as  if 
they  were  her  natural  parents;  that  after  the  plaintiff  had 
lived  with  the  Smiths  for  about  one  year,  and  the  said  James 
M.  Smith  had  become  fully  satisfied  with  and  liked  the  plain- 
tiff, and,  having  no  children  of  his  own,  he  entered  into  an 
agreement  with  the  mother  of  the  plaintiff,  whereby,  in  consid- 
eration of  said  plaintiff,  then  a  girl  of  11  years  of  age,  being 
surrendered  to  him,  and  in  further  consideration  of  such  ser- 
vices as  plaintiff  would  render  him  as  his  child,  and  the  further 
consideration  of  the  companionship  of  said  plaintiff,  he  prom- 
ised and  agreed  with  the  plaintiff's  mother  and  the  plaintiff 
that  he  would  care  for  plaintiff  as  his  own  child,  and  adopt  her, 
and  further  agreed  that  on  his  death  she  should  receive  a  child's 
share  of  his  estate.  That  in  pursuance  of  said  agreement  the 
mother  of  the  plaintiff  then  and  there  surrendered  the  care, 
custody  and  control  of  said  plaintiff  to  the  said  James  M. 
Smith,  and  that  he  took  her  and  placed  her  in  his  household 
as  his  child,  and  continued  to  contribute  to  her  care,  mainte- 
nance, and  support  as  his  child  until  her  marriage,  on  January 
19,  1895,  and  thereafter  continued  to  recognize  her  as  his 
child  up  to  the  time  of  his  death.  The  complaint  further  al- 
leges that  the  plaintiff  performed  all  of  the  conditions  of  the 
said  contract  on  her  part,  and  yielded  the  obedience  to  the 
said  James  M.  Smith  and  his  wife  due  from  a  child  to  its 
parents,  treating  and  regarding  them  the  same  as  she  would 
her  natural  parents,  relying  upon  the  said  James  M.  Smith's 
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declarations  that  ehe  was  his  legally  adopted  child  and  heir; 
that  she  was  known  and  recognized  by  the  name  of  Mattie  E. 
Smith,  instead' of  her  own  name,  Mattie  E.  Kates,  and  was  in- 
trodnoed  and  declared  by  James  M.  Smith  to  be  his  adopted 
daughter  and  heir;  that  she  called  the  Smiths  ^'father''  and 
<<mother''  while  she  lived  with  them;  that  she  performed  all 
the  household  duties  such  as  a  daughter  usually  performs  for 
her  own  parents  up  to  the  time  of  her  marriage,  in  January, 
1895;  that  she  was  married  to  her  husband  at  the  home  of , 
and  with  the  full  approbation  of,  said  James  M.  Smith;  that 
about  July,  1886,  a  formal  contract  and  deed  of  adoption  was 
drawn  up,  at  the  special  instance  and  request  of  said  James 
M.  Smith,  whereby  plaintiff  was  duly  and  legally  declared  to 
be  adopted  as  the  child  and  legal  heir  of  said  Smith,  and  that 
on  his  death  she  should  receive  a  child's  share  of  his  estate; 
that  said  contract  was  signed  by  James  M.  Smith  and  the 
mother  of  the  plaintiff,  but  thdt  the  same  was  never  recorded; 
and  plaintiff  avers,  on  information  and  belief,  that  said  deed 
of  adoption  has  been  destroyed  by  defendant  Mary  E.  Smith, 
the  surviving  widow  of  James  M.  Smith.  The  complaint  then 
alleges  that  plaintiff  never  knew  that  said  deed  of  adoption 
was  illegal  and  of  no  effect  as  a  deed  of  adoption  until  informed 
by  her  counsel,  after  the  death  of  said  James  M.  Smith;  that 
said  Smith  left  an  estate  of  about  $55,000,  and  that  the  ad- 
ministratrix, the  surviving  widow,  administrator,  and  the 
heirs  at  law  of  James  M.  Smith,  deceased,  claim  to  be  entitled 
to  all  of  the  estate  of  said  James  M.  Smith,  and  deny  that 
plaintiff  has  any  right  or  interest  therein;  that  she  presented 
her  claim  to  the  administrator  and  administratrix  of  said  estate 
within  the  time  prescribed  by  law,  and  that  the  same  was  en- 
tirely rejected.  The  plaintiff  asks  for  a  decree  of  the  court 
establishing  her  right  to  a  child's  share  of  the  estate  of  James 
M.  Smith,  deceased,  under  and  in  accordance  with  the  con- 
tract and  agreement  entered  into  as  aforesaid,  and  that  said 
contract,  when  so  established,  be  enforced  against  said  estate 
and  the  defendants  herein,  and  that  upon  the  distribution  of 
the  estate  she  be  entitled  to  receive  one-half  thereof. 
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•  The  answer  denies  all  the  material  allegations  of  the  com- 
plaint. The  case  was  tried  with  a  jury,  and  findings  of  fact 
were  submitted  to  them,  covering,  as  stated  above,  the  mate- 
rial allegations  of  the  complaint.  All  of  the  findings  were  in 
favor  of  the  plaintiff,  and  were  all  adopted  by  the  court,  and 
judgment  rendered  in  accordance  therewith.  From  the  judg- 
ment and  an  order  of  the  court  overruling  defendants'  motion 
for  a  new  trial,  this  appeal  is  taken. 

OtU/en,  Day  i&  Cvlleny  for  appellants. 

Specification  No.  45  assigned  as  error  the  action  of  the  court 
m  overruling  the  objection  of  the  defendants  to  the  introduc- 
tion of  any  evidence  upon  the  ground  thA}  the  court  had  no 
jurisdiction.  As  this  objection  goes  to  the  very  foundation  of 
the  right  of  plaintiff  to  maintain  this  action,  we  will  consider 
this  first  The  determination  of  the  question  as  to  who  are 
the  distributees  of  an  estate  of  a  deceased,  properly  comes  un- 
der the  administration  of  the  estate  and  under  the  court  hav- 
ing charge  of  the  administration.  Department  2  is  by  the 
established  rules  of  the  district  court  of  Lewis  and  Clarke 
county  the  court  of  probate,  and  having  reduced  the  estate  to 
its  possession,  by  issuing  letters  of  administration,  and  the 
estate  being,  still  in  the  course  of  administration,  that  court 
had  exclusive  jurisdiction  to  determine  the  question  of  heir- 
ship of  this  plaintiff.  {In  re  Burtoivs  Estate  (Cal.),  29  Pac. 
36. )  A  proceeding  to  appoint  an  administrator  is  a  proceed- 
ing in  reniy  and  the  tribunal  first  acquiring  jurisdiction  retains 
it  to  the  exclusion  of  another  court  which  might  have  acted  if 
its  process  had  been  invoked.  (State  v.  Benton^  12  Mont. 
75;  1  Pomeroy's  Equity  Jurisprudence,  Sees.  77,  347-350; 
Works  on  Courts,  pages  68-72.)  The  Code  of  Civil  Proced- 
ure prescribes  the  method  of  proceding  for  determining  heir- 
ship and  the  method  of  acquiring  jurisdiction  in  such  proceed- 
ings. The  principle  excluaio  unius  est  exclusio  alterivs  fully 
applies,  and  this  action  not  having  been  brought  in  accordance 
with  the  statute,  the  court  had  no  jurisdiction,  to  proceed  in 
the  matter.     (Citing  Sees.  2840,  2841  and  2842.)    the^e  sec- 
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tioDB  of  our  code  are  taken  from  the  California  code,  and  the 
supreme  court  of  that  state  has  construed  its  statute  in  the 
cases  of  Smith  v.  Westerfiddj  26  Pac.  206,  and  In  re  Burton'*9 
Estate,  29  Pac.  26.  (Citing,  also,  Siddall  v.  Harrison,  7a 
Cal.  560;  Blythe  v.  Ayera,  36  Pac.  522;  N.  R  B.  R,  Co.  v. 
Patterson^  10  Mont.  106;  Kieley  v.  Mc Glynn,  88  U.  S.  503.) 
Where  authority  to  proceed  in  courts  is  conferred  by 
statute,  and  where  the  manner  of  obtaining  jurisdiction  is  pre- 
scribed by  statute,  the  mode  of  proceeding  is  mandatory  and 
must  be  strictly  conformed  to,  otherwise  the  proceeding  will 
be  void.  (23  Am.  and  Eng.  Ency.  of  Law,  468;  Th<Ucher  v. 
Powell,  6  Wheat.  119;  Railroad  Co,  v.  Telegraph  Co.,  112  U. 
S.  306. )  Where  a  suit  is  brought  to  determine  heirship  be- 
fore the  expiration  of  a  year  after  granting  letters  of  admin- 
istration, the  court  has  no  jurisdiction  to  proceed.  ySmith  v. 
Weaterfield,  supra. )  The  plaintiff  claimed  the  right  to  bring 
her  action  as  she  did,  and  not  under  Section  2840,  because 
she  says  that  it  is  a  proceeding  in  which  chancery  jurisdiction 
could  be  invoked  long  before  the  enactment  of  Section  2840 
of  our  Code  of  Civil  Procedure,  and  that  inasmuch  as  our  code 
does  not  assume  to  take  away  by  express  words  this  chancery 
jurisdiction,  that  the  two  jurisdictions  are  concurrent.  We 
are  not  prepared  to  admit  that  equity  has  jurisdiction  of  thi& 
action  in  the  absence  of  statute.  In  Massachusetts  suit  was 
brought  in  equity  to  enforce  a  contract  similar  to  the  one  at 
bar,  and  the  court  held  that  a  court  ot  general  equity  jurisdic- 
tion had  no  jurisdiction  to  establish  the  claimant's  rights. 
That  the  proper  forum  was  the  probate  court.  {Ross  v.  Ross^ 
123  Mass.  214,  and  72  N.  W.  69.)  We  contend  that  Article 
2  of  Chapter  11  of  the  Code  of  Civil  Procedure  was  designed 
by  the  legislature  to  take  the  place  of  every  other  form  of  ac- 
tion, and  that  it  operates  as  an  abrogation  of  such,  just  as  clearly 
as  if  it  had  been  done  by  express  words.  (Citing  1  Pomeroy 's 
Jurisprudence,  Sec.  182;  Ex  parte  Harke,  49  Cal.  465.)  But 
if  it  were  true,  as  contended  by  counsel  for  plaintiff,  that  the 
statutory  remedy  did  not  exclude  the  equitable  remedy,  unless 
there  were  express  words  of  prohibition,  it  seems  to  us  that 
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the  result  would  be  that  the  two  remedies  would  be  concur- 
rent, and  that  upon  familiar  principles  of  jurisdiction,  the 
court  first  assuming  jurisdiction  of  the  estate  would  be  the  one 
entitled  to  proceed  and  continue  such  jurisdiction  throu^hoyt, 
where  it  is  able  to  determine  the  whole  controversy.  (12 
Am.  and  Eng.  Ehcy.  of  Law,  page  292;  Deck  v.  Gerke^  12 
Cal.  433,  73  Am.  Dec.  558,  note.)  But  we  think  the  true 
solution  of  the  question  is,  that  our  statute  has  assumed  to 
provide  the  remedy  and  the  method  of  acquiring  jurisdiction, 
and  that  where  it  is  apparent  that  this  was  the  purpose  of  the 
legislature  that  the  statutory  remedy  is  exclusive.  (Citing, 
Hughes  v.  Caae^  1  Bland  (Md.)  46;  Oahom  v.  Ordinary  of 
Harris  Co.,  17  Ga.  128.) 

Admitting  the  allegations  of  the  complaint  to  be  true,  is  the 
plaintiff  entitled  to  recover  a  distributive  share  of  the  said  es- 
tate as  heir  ?  At  the  time  of  the  execution  of  the  alleged  con- 
tract there  was  no  statute  in  Montana  relative  to  the  adoption 
of  children.  Adoption  was  unknown  to  the  common  law  and 
was  repugnant  to  the  principles  thereof.  (1  Am.  and  Eng. 
Ency.  of  Law  (2nd  Ed.),  p.  726;  Schouler's  Dom.  Relations, 
p.  314;  In  re  Johnson^ s  Estate  (Cal.),  33  Pac.  460.  Citing, 
also.  Code  Justinian,  Lib.  8  Tit.  48;  Ex  parte  Chambersy  80 
CaL  219,  S.  C.  22  Pac.  138;  Ex  parte  Clark,  87  Cal.  641,  S. 
C.  25  Pac.  967;  In  re  Stevens,  83  Cal.  322;  Nugent  v.  Powell 
(Wy.),  33  Pac.  23;  Wehb  y.  Jackson  (Col.  Ct.  of  App.)  40 
Pac.  467;  Ferguson  v.  Jones,  17  Ore.  204,  S.  C.  11  Am. 
St.  Rep.  808;  Shahan  v.  Swan  (Ohio),  26  N.  E.  222.)  Where 
the  adoption  of  children  is  regulated  by  statute,  rights  of  in- 
heritance can  only  be  acquired,  through  adoption,  by  substan- 
tial compliance  with  the  statutes.  {Rem  v.  Drury  (Kan.),  45 
Pac.  Rep.  70;  Tyler  v.  Reynolds,  53  Iowa,  146;  Shearer  v. 
Weaver,  56  Iowa,  578;  Willoughhy  v.  Motley,  83  Ky.  297; 
Wallace  Y,  Long,  105  Ind.  522;  Shahan  v.  Swan,  48  Ohio 
St  25,  26  N.  E.  222;    Wallace  v.  Rappalye,  103  111.  229.) 

If,  then,  we  are  right  in  our  contention  that  the  action  can 
be  maintained  only  as  one  to  specifically  enforce  a  contract, 
the  issues  are  (1)  the  execution  of  the  contract;    (2)  its  con- 
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tents;  (H)  performance  by  the  plaintiff.  The  rules  governing 
the  admission  of  evidence  in  this  class  of  cases  are  the  same 
as  govern  in  cases  concerning  ordinary  contracts.  The  evi- 
dence admitted  to  which  objection  is  made,  which  refers  to  the 
execution  and  contents  of  the  contract,  may  be  grouped  into 
two  general  classes,  viz:  Acts  and  declaration^  of  Mr.  and 
Mrs.  Smith  relative  to  the  position  of  the  plaintiff  in  the 
family,  and  acts  or  declarations  of  Mr.  Smith  showing  what 
he  intended  to  do  or  bad  done  for  the  plaintiff.  The  Code  of 
Civil  Procedure  provides  for  the  admii^sion  of  declarations  in 
the  following  cases:  (Citing  Sees.  3124,  3125,  3126  and 
3129.).  Under  these  provisions  the  declarations  of  another 
than  the  party  affected  can  be  admitted  in  three  classes  of 
cases  only.  (1)  Declarations  while  holding  the  title  in  rela- 
tion to  the  property  in  controversy,  (2)  Declarations  forming 
part  of  the  7*e8  ge8t(ie\  (3)  Declarations  made  against  the  de- 
clarent's  pecuniary  interest.  It  will  not  be  contended  that 
these  alleged  declarations  come  within  the  first  class,  as  they 
were  not  made  with  reference  to  the  property  involved.  But 
it  is  sought  to  bring  them  within  one  of  the  other  two  classes. 
Under  our  law,  the  declaration  to  be  within  the  third  class 
must  be  against  the  pecuniary  interest  of  the  party  making  it, 
a  narrower  construction  of  ^'against  interest"  than  the  com- 
mon law  rule.  (Poomian  v.  Miller^  44  Cal.  275;  SiU  v. 
Reese,  47  Id.  342.  Citing,  also,  Mercer  v.  Macklin^  14  Bush. 
434;  Thiatlerwaitev.  Thistlefwaite,  132  Ind.  355  (S.  C.  31  N. 
E.  946);  Jones  on  Evidence,  Sec.  351;  Tilson  v.  TenoiUiger^ 
66  N.  Y.  277;  People  v.  Vernon,  26  Cal.  49  (S.  C.  95  Am. 
Dec.  49;  Mack  v.  Porter,  72  Fed,  236.) 

Sanders  <&  Sanders,  for  Norman  B.  Holter,  Administrator 
(Appellant  also). 

Carpenter  <6   Carpentering  E,  A,  Carleton,  for  Respond- 
ent. 

The  court  had  jurisdiction.     That  the  district  court  sitting 
as  a  court  of  equity  had  exclusive  jurisdiction  of  this  action  is 
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coDcIuQively  shown  from  an  examination  of  the  authorities, 
infra.  Counsel  for  appellants,  on  this  branch  of  '^the  case, 
have  argued  a  proposition  entirely  foreign  to  the  case,  viz., 
.the  question  of  heirship,  the  law  for  the  determination  of 
which  is  found  in  Article  2,  Part  III,  Title  XII,  Code  of  Civil 
Procedure.  Indeed^  counsel  truly  say  in  their  brief  that  this 
is  an  action  ^<to  compel  the  specific  performance  of  a  con- 
tract;^' and,  having  correctly  stated  the  nature  of  the  case, 
they  then  proceed  to  an  exhaustive  discussion  of  the  question 
for  the  determination  of  heirship  under  said  Article  2.  Hence 
it  follows  that  the  authorities  cited  by  counsel  to  sustain  their 
contention  as  to  jurisdiction  are  not  in  point.  It  scarcely  need 
be  said  that  no  probate  court,  either  in  this  country  or  in 
England,  has  ever  pretended  to  have  jurisdiction  to  compel  the 
specific  performance  of  a  contract,  as  that  power  is  vested 
only  in  couVts  of  general  equity  jurisdiction.  The  only  ex- 
ception, if  such  it  may  be  called,  is  the  provision  of  Section 
2750,  Code  of  Civil  Procedure,  which  is  as  follows:  "When 
a  person  who  is  bound  in  contract  by  writing  to  convey  any 
real  estate  dies  before  making  the  conveyance,  and  in  all  cases 
when  such  decedent  if  living,  might  be  compelled  to  make  such 
conveyance,  the  court  or  judge  may  make  an  order  authoriz- 
ing and  directing  his  executor  or  administrator  to  convey  such 
real  estate  to  the  person  entitled  thereto."  By  the  Constitu- 
tion of  ^ontana,  Article  8,  Section  11,  *  ^District  courts  have 
original  jurisdiction  in  all  cases  in  law  and  equity  where  the 
claim  is  for  fifty  dollars  or  more."  Section  41  of  the  Code  of 
Civil  Procedure  repeats  this  constitutional  provision.  There- 
fore, if  the  heirship  law  had  attempted,  which  it  has  not,  to 
establish  an  exclusive  forum  for  the  determination  of  such  ac- 
tions, such  act  would  contravene  the  constitutional  provision, 
supra.  It  is  not  contended  that  the  district  courts,  before  the 
adoption  of  the  code,  oh  July  1,  1895,  did  not  have  jurisdic* 
lion  of  such  cases,  since,  prior  to, that  time,  we  had  no  <<heir- 
ship  law."  There  is  no  instance  where  the  mere  granting  of 
jurisdiction,  without  words  of  exclusion,  ousts  the  former 
court  of  jurisdiction,  and  thii^  principle  has  been  enunciated 
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again  and  again  by  the  supreme  court  of  California,  from  which 
state  our  heirship  law  is  taken  bodily.  (3  Pom.  £q.  Jur. 
Paragraph  1153;  Perry  v.  AdamSy  26  Cal.  383;  Courtrigkt 
V.  Bair,  30  Cal.  677;  ^Yill^8  v.  Farley,  24  Cal.  499;  Lela^ 
Jiddy.  StaUof  III,  2  Hill  169;  Beach's  Mod.  Eq.  Jur., 
Vol.  2,  page  1111;  Burton  v.  Burton,  79  Cal.  490;  In  re 
Burton,  93  Cal.  459;  Commonwealth  v.  Hudson,  11  Gray  64). 
As  already  stated,  our  heirship  law  was  taken  bodily  from 
California,  hence  we  adopted  that  construction  of  the  law 
which  it  had  receiyed  in  California  by  its  highest  courts  at  the 
time  of  its  adoption,  if  such  construction  is  reasonable. 
{Stackpole  v.  Ilallahan,  16  Mont.  66;  State  v.  O'Brien,  43 
Pac.  1091.)  Counsel  quote  voluminously  from  In  re  Burton, 
93  Cal.  469,  29  Pac.  36,  but  they  significantly  omit  the  essen- 
tial part  of  that  decision,  and  which  we  confidently  submit 
conclusively  disposes  of  the  question  of  jurisdiction.  The  de- 
cision states,  page  37,  *'The  statute  (section  1664)  exclusively 
authorizes  and  requires  the  court  to  determine  the  heirship  to 
the  deceased,  the  ownership  of  his  estate  and  the  interest  of 
each  respective  claimant  thereto  or  therein,  which  is  not 
claimed  adversely  to  the  estate. "  Section  1664  is  the  Cali- 
fornia heirship  law,  identical  with  our  own.  The  decision 
further  says,  on  page  36,  *'But  the  provisions  of  the  section 
(referring  to  the  heirship  law)  are  carefully  limited  to  the  as- 
certainment and  determination  of  the  rights  and  interests 
claimed  in  privity  with  the  estate  and  are  not  applicable  to 
rights  and  titles  claimed  adversely  to  such  estate.  ^^  Does 
plaintiff  claim  in  privity  with  the  estate  or  adversely  to  it  ? 
The  term  «<privity"  has  a  certain  and  well  defined  meaning  in 
the  law.  <  'It  denotes  mutual  or  successive  relationship  to  the 
same  rights  of  property,  and  privies  are  distributed  into  sev- 
eral classes  according  to  the  manner  of  this  relationship. 
Thus,  there  are  privies  in  estate,  as  Klonor  and  donee,  lessor 
and  lessee  and  joint  tenants;  privies  in  blood,  as  heir  and  an- 
cestor and  coparcener;  privies  in  representation,  as  executor 
and  testator,  administrator  and  intestate;  privies  inlaw,  where 
the  law,  without  privity  of  blood  or  estate,  casts  the  land  upon 
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another,  as  by  escheat."  (Greenleaf  on  Evidence,  Vol.  1, 
paragraph  189.)  It  is  apparent  that  plaintiff  does  not  come 
within  the  meaning  of  any  of  these  definitions,  and  hence  her 
claim  is  not  in  privity  with  the  estate,  but  is  adverse  to  it. 
It  not  being  a  claim  in  privity  with  the  estate.  Article  2  supra 
of  the  Code  of  Civil  Procedure  does  not  Apply.  Plaintiff  has 
the  paramount  claim  of  a  creditor  or  equitable  owner,  which 
is  only  enforceable  in  a  court  of  equity.  (Sharkey  v.  McDer- 
motty  91  Mo.  647.)  Section  2603  of  the  Code  of  Civil  Pro- 
cedure provides  that  <<A11  claims  arising  upon  contracts, 
whether  the  same  be  due,  not  due  or  contingent,  must  be  pre- 
sented within  the  time  limited  in  the  notice,  and  any  claim 
not  so  presented  is  barred  forever."  Under  statutes  quite 
similar  it  has  been  held  that  a  probate  court  has  no  jurisdic- 
tion to  determine  disputed  claims.  (1  Woerner  (Am.  Law  of 
Admin.)  Sec.  153;  Tucker  v.  Tucker,  4  Keys  (N..  Y.)  149; 
McNvlty  V.  Uurdy  72  N.  Y.  520;  Green  v.  Day,  1  Demorest 
50.)  In  this  case  it  is  the  law  relating  to  contracts  rather 
than  the  law  relating  to  adoption  that  is  to  prevail.  ( Oodine 
V.  Kiddy  19  N.  Y.  Supp.  335.  Citing,  also,  Thdler  v.  Such^ 
57Cal.  447;  Bath^.  Valdez,  70  Cal.  360;  Barnard  v.  Wd- 
son,  74  Cal.  517;  Jn  re  Romlandy  74  Cal.  523.) 

The  authorities  are  abundant  to  the  effect  that  in  considera- 
tion of  companionship  and  services  to  be  given  as  by  a  child 
to  a  parent  the  agreement  by  the  foster  parent  that  the  child 
so  surrendered  to  him  shall  have  an  amount  equal  to  a  child's 
share  of  his  estate  is  valid  and  will  be  enforced.  Equity  will 
enforce  such  a  contract.  (1  Am.  Law  of  Admin.  (Woerner) 
page  68  and  cases  cited;  Parsell  v.  Stryker,  41  N.  Y.  480, 
486;  Ilecdey  v.  Simpson^  113  Mo.  340,  and  cases  there  cited; 
Van  Dyne  v.  Vreelandy  11  N.  J.  Eq.  370i  Van  Dyne  v.  Vree- 
land,  12  N.  J.  142;  Godine  v.  Kidd,  19  N.  Y.  Supp.  337; 
Rhodes  V.  Rhodes,  3  Sandford,  Ch.  279;  Jaffee  v.  Jacobson, 
48  Fed.  21;  Sharkey  v.  McDermott,  91  Mo.  647;  Owens  v. 
McNcUly,  45  Pac.  711,  and  many  cases  there  c\\jqA\  Brinton 
V.  Van  Cott,  33  Pac.  918;  Johnson  v.  Hvbldl,  10  N.  J.  Eq. 
332;  Townsend  v.  Vanderwerker,  160  U.  S.  184;  Waterman 
on  Spec.  Performance,  Par.  41.) 
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AH  the  statements  and  declarations  referred  to  were  admis- 
sible, either  to  explain  ambiguities,  oi*  show  the  relationship 
existing  between  plaintiff  and  her  foster  parents.  (2  Whar- 
ton on  Ev.  Sec.  1158  and  cases  there  cited;  2  Wharton  on  Ev.' 
Sec.  1091;  Mack  v.  Mack,  6  N.  Y.  Sup.  Court  (T.  &  C.)  528; 
Doty  V.  Wilgon,  47'  N.  Y.  583;  Granaiy.  Arden,  10  Johns. 
296;  Smith  v.  Maine,  26  Barb.  33;  1  Greenleaf  on  Ev.  Sec. 
1^1  etseq.;  Mia.  life  Ins.  Co.  v.  HUlman,  145  U.  S.  296 
et  seq.;  Beaver  v.  Beaver  et  al.,  117  N.  Y.  429.) 

First:  All  of  the  declarations  are  a  part  of  the  res  gestae. 
(Section  3126,  Code  of  Civil  Procedure;  Jones  on  Evidence, 
paragragh  350,  where  it  is  said:  ^<It  is  well  settled  that  the 
main  transaction  is  not  necessarily  confined  to  a  particular 
period  of  time;"  Ranson  v.  Ilaigh,  2  Bingham  103,  where  it 
is  also  said:  <^<lt  is  impossible  to  tie  down  to  time  the  rule  as 
to  declarations;  we  must  judge  from  all  the  circumstances  of 
the  case;"  1  Greenleaf  on  Evidence,  paragraphs  108-147; 
Wormauth  v.  Johnson^  58  Cal.  623;  Ins.  Co.  v.  Mosley,  8 
Wall  397.) 

Second:  The  declarations  are  admissible  Upon  the  ground 
that  they  are  made  against  interest,  within  the  meaning  of 
Section  3129  of  the  Code  of  Civil  Procedure.  ( Van  Dyne  v. 
Vreelandy  11  N.  J.  Eq.  370.)  ^'Declarations  of  aii  intestate 
are  admissible  against  his  administrators  or  any  other  person 
claiming  in  his  right."  (1  Greenleaf  on  Evidence,  paragraph 
189;  WormoiUh  v.  Johnson,  siipra;  Taii  v.  HdUy  12  Pac. 
391;  Leyson  \.  Davis,  17  Mont.  236  and  293.) 

Third:  The  evidence  is  admissible  under  Section  3131  of 
the  Code  of  Civil  Procedure.  The  defendants  deny  the  exe- 
cution of  the  contract  by  their  answer.  To  prove,  then,  that 
such  a  contract  was  entered  into,  became  at  once  a  vital  issue 
in  the  case.  The  proof  shows,  by  a  half  a  dozen  witnesses, 
that  one  of  the  defendants  wrongfully  and  wickedly  destroyed 
this  contract,  with  the  evident  intention  of  defeating,  if  possi- 
ble, plaintiff's  claim.  '  '     ■ 

Pembebton,  C.  J.     The  first  question  {)r€isehted   by  this 
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appeal  is  an  to  the  jurisdiction  of  the  trial  court.  Counsel  for 
appellants  contend  that  department  II  of  the  district  court  of 
Lewis  and  Clarke  county,  by  the  established  rules  of  that 
court,  is  the  court  of  probate  of  said  county,  and  that,  having 
reduced  the  estate  of  James  M.  Smith,  deceased,  to  its  pos- 
session by  issuing  letters  of  administration,  and  the  estate  be- 
ing still  in  course  of  administration,  that  court  had  exclusive 
jurisdiction  to  determine  the  question  of  the  heirship  of  the 
plaintiff.  This  case  was  commenced  and  tried  in  department 
I  of  the  district  court  of  said  county. 

It  is  claimed  that  Section  2840,  Code  of  Civil  Procedure, 
gives  exclusive  jurisdiction  to  the  probate  court,  or  the  dis- 
trict court  sitting  as  a  court  of  probate,  to  hear  and  cietermine 
this  cause. 

This  section,  among  other  things,  provides  that  **any  per- 
son claiming  to  be  heir  to  the  deceased,  or  entitled  to  the  dis- 
tribution in  whole  or  in  a  part  of  an  estate,  may,  at  auy  time 
after  the  expiration  of  one  year  from  the  issuing  of  letters 
testamentary  or  of  administration  upon  such  estate,  file  a  pe- 
tition in  the  matter  of  such  estate,  praying  the  court  or  judge 
to  ascertain  and  declare  the  rights  of  all  persons  to  said  estate, 
and  all  interests  therein,  and  to  whom  distribution  thereof 
should  be  made." 

And  after  requiring  the  court  or  judge  to  give  notice  of  the 
filing  of  such. petition  to  the  persons  interested  in  the  estate, 
and  to  take  the  proper  proof  of  service  of  such  notice,  the 
section  further  provides  that  ^<the  court  or  judge  shall  there- 
upon acquire  jurisdiction  to  ascertain  and  determine  the  heir- 
ship,  ownership  and  interest  of  all  parties  in  and  to  the  prop- 
erty of  said  deceased. " 

In  support  of  the  view  that  the  district  court,  sitting  as  a 
court  of  prolmte,  has  exclusive  jurisdiction  to  try  and  deter- 
mine the  right  and  title  of  parties  claiming  to  be  heirs  of  an 
estate,  counsel  rely  largely  upon  In  re  Burton^ a  Estate^  93  CaJ. 
459,  29  Pac.  86.  It  is  claimed  that  our  code  is  borrowed  from 
California,  and  that  the  California  construction  should  prevail 
here.  If  we  carefully  examine  In  re  JBurton^s  Estate^  we  find  the 
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oourt,  after  holding  that  the  probate  court  may  try  and  deter* 
mine  questions  of  heirship,  uses  this  language  in  construing 
the  statute  quoted  above:  <'But  the  provisions  of  the  section 
are  carefully  limited  to  the  ascertainment  and  determination 
of  rights  and  interests  claimed  in  privity  with  the  estates,  and 
are  not  applicable  to  rights  or  titles  claimed  adversely  to  such 
estates/' 

The  question  that  confronts  us  here  is,  does  the  plaintiff 
claim  to  be  an  heir  of  the  estate  of  the  deceased  ?  Or  is  not 
her  claim  adverse  to  the  estate  'ij  She  is  not  an  heir  at  law,  nor 
does  she  claim  under  or  through  an  heir  of  the  estate.  What- 
ever claim  she  has,  we  think,  results  and  comes  to  her  under 
and  through  the  contract  alleged  to  have  been  made  with  the 
deceased  in  his  lifetime  as  set  out  in  her  complaint.  Bat 
whether  the  plaintiff  claims  as  an  heir  of  the  estate,  or  ad- 
versely thereto,  we  think  is  not  of  paramount  importance  in 
determining  the  question  of  jurisdiction  here  presented.  The 
section  relied  upon  does  not  expressly  confer  exclusive  juris- 
diction upon  the  district  court,  sitting  as  a  court  of  probate, 
to  try  and  determine  the  questions  therein  enumerated;  nor 
do  we  think  exclusive  jurisdiction  to  do  so  can  be  implied 
from  the  language  of  the  section. 

In  discussing  this  question,  Mr.  Pomeroy,  in  section  1153, 
volume  3,  of  his  work  on  Equity  Jurisprudence,  says:  "One 
fundamental  principle  should  be  constantly  kept  in  mind.  It 
underlies  all  particular  rules,  and  furnishes  the  solution  for 
most  of  the  special  questions  which  can  arise.  In  all  those 
states  which  have  adopted  the  entire  system  of  equity  juris- 
prudence, whatever  be  the  legislation  concerning  the  powers 
and  functions  of  the  probate  courts,  and  whatever  be  the  na- 
ture and  extent  of  the  subjects  committed  to  their  cognizance, 
the  original  equitable  jurisdiction  over  administrations  does 
and  must  still  exist,  except  so  far  and  with  respect  to  such 
particulars  as  it  has  been  abrogated  by  express  prohibitory 
negative  language  of  the  statutes,  or  by  necessary  implication 
from  aflBrmative  language  conferring  exclusive  powers  upon 
the  probate  tribunals.      This  equitable  jurisdiction  may  be 
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dormant,  but,  except  so  far  as  thus  destroyed  by  statute,  it 
must  continue  to  exist,  concurrent  with  that  held  by  the  courts 
of  probate,  ready  to  be  exercised  whenever  occasion  may  re- 
quire or  render  it  expedient.  This  general  principle,  so  fa- 
miliar, so  fundamental,  running  through  all  branches  of  the 
equitable  jurisdiction,  but  so  often  lost  sight  of  by  American 
courts  in  dealing  with  the  jurisdiction  as  applied  to  adminis- 
trations, was  admirably  stated  by  one  of  the  ablest  of  Ameri- 
can judges:  ^There  is  nothing  in  the  nature  of  jurisdiction, 
as  applied  to  courts,  which  renders  it  exclusive.  It  is  a  mat- 
ter of  common  experience  that  two  or  more  courts  may  have 
concurrent  powers  over  the  same  parties  and  the  same  subject 
matter.  Jurisdiction  is  not  a  right  or  privilege  belonging  to 
the  judge,  but  an  authority  or  power  to  do  justice  in  a  given 
case,  when  it  is  brought  before  him.  There  is,  I  think,  no 
instance  in  the  whole  history  of  the  law  where  the  mere  grant 
of  jurisdiction  to  a  particular  court,  without  any  words  of 
exclusion.,  has  been  held  to  oust  any  other  court  of  the  powers 
which  it  before  possessed.  Creating  a  new  forum  with  con- 
current jurisdiction  may  have  the  effect  of  withdrawing  from 
the  courts  which  before  existed  a  portion  of  the  causes  which 
would  otherwise  have  been  brought  before  them,  but  it  cannot 
affect  the  power  of  the  old  courts  to  administer  justice  when 
it  is  demanded  at  their  hands.'  " 

In  a  note  to  this  section  the  author  cites  a  large  number  of 
California  and  other  cases  in  support  of  the  doctrine  an- 
nounced in  the  section. 

Article  8,  Section  11,  of  'our  Constitution  is  as  follows: 
*  ^District  courts  have  original  jurisdiction  in  all  cases  in  law 
and  equity  where  the  claim  is  for  fifty  dollars  Or  more." 

Of  the  jurisdiction  of  such  constitutional  courts  of  equity, 
Mr.  Beach,  at  section  1033,  in  his  work  on  Modern  £quity 
Jurisprudence,  says:  "The  jurisdiction  of  chancery  over  de- 
cedents' estates  is  well  established,  but  in  the  several  states  of 
the  union  special  courts  having  jurisdiction  over  such  estates 
have  been  generally  established,  called  ^probate  courts, '  <or- 
phans'   courts,'  'surrogate  courts,'  and  the  like;   and  these 
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possess  by  statute  nearly  all  the  powers  formerly  possessed 
by  the  courts  of  chancery  and  ecclesiastical  courts  in  England. 
Courts  of  equity  have^  however,  concurrent  jurisdiction;  and, 
although  their  equitable  jurisdiction  may  have  been  displaced 
in  ordinary  cases  by  the  probate  system,  yet  it  is  not  abro- 
gated by  statutes  conferring  jurisdiction  on  probate  courts. 
And  it  has  been  held  that  an  act  providing  that  probate  judges 
shall  have  exclusive  original  jurisdiction  in  matters  concerniDg 
decedents'  estates  is  void,  as  in  contravention  of  an  organic 
act  conferring  upon  other  courts  chancery  as  well  t^  common- 
law  jurisdiction/'  A  great  many  cases  are  cited  in  the  notes 
to  this  section  in  support  of  the  views  of  the  author. 

We  think  it  cannot  be  claimed  that  the  district  court,  as  a 
court  of  general  original  common  law  and  equity  jurisdiction, 
did  not,  at  least,  have  concurrent  jurisdiction  of  this  action 
with  the  district  court  sitting  as  a  probate  court.  The  learned 
judge  who  presided  over  the  probate  department  of  the  dis- 
trict court  when  this  suit  was  instituted  held  that  the  court  of 
probate  had  no  jurisdiction.  A\hether  this  view  of  the  matter 
is  right  or  wrong,  it  is  not  necessary  now  to  determine.  In 
the  great  number  of  cases  reported  and  cited  in  the  briefs,  of 
the  same  character  as  this,  we  have  not  discovered  that  it  has 
been  questioned  that  pourts  of  general  chancery  jurisdiction 
were  the  proper  tribunals  for  trial.  Owens  v,  McNaUyiCsl,) 
45  Pac.  710,  decided  by  the  supreme  court  of  California  July 
23,  1896,  is  a  case  for  specific  performance  of  a  contract,  and 
is  very  like  this  one  in  its  main  facts.  In  that  case  the  gen- 
eral equity,  jurisdiction  o|  the  superior  court  was  not  ques- 
tioned, and  this  case  was  decided  long  after  In  re  Burtonrs 
Estate, 

We  deem  it  unnecessary  to  examine  in  detail  the  great  num- 
ber of  authorities  cited  by  counsel,  pro  and  con,  upon  this 
question.  We  think  the  conclusion  that  the  trial  court  had 
jurisdiction  of  this  cause  is  in  harmony  with  the  views  of  this 
court  expressed .  in  Chadwick  v.  Chiidwick^  6  Mont.  566,  13 
Pac.  385;  State  ex  reL  Bartlett  v.  iitcond  Judicial  District 
Court,  18  Mont  481,  46  Pac.  259;  und  In  re  Higgins'  JSstatCr 
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15  Mont.  474,  39  Pac.  506.  All  these  cases  define  and  limit 
the  jurisdiotion  of  district  ooarts  silting  as  courts  of  probate. 

Counsel  for  -  the  appellants  attacked  the  complaint  in  the 
court  below  by  general  demurrer,  and  now  urge  in  this  court 
that  upon  the  allegations  thereof  the  plaintiff  is  not  entitled  to 
relief.  It  is  urged  that,  at  the  time  of  the  execution  of  the 
written  contract  of  adoption  alleged  in  the  complaint  to  haye 
been  made  by  and  between  the  mother  of  plaintiff  and  the  de- 
ceased, there  was  no  statute  in  Montana  authorizing  the  adop- 
tion of  children,  that  such  contracts  were  not  permissible  un- 
der the  common  law,  and  that,  therefore,  the  plaintiff  cannot 
inherit  any  part  of  the  deceased's  estate,  under  the  facts  stated 
in  her  complaint. 

In  answer  to  this  proposition  it  is  manifest  that  counsel  for 
the  plaintiff  are  not  seeking  to  recover  under  the  written  con- 
tract of  adoption.  It  is  not  contended  that  plaintiff  was  le- 
gally adopted  by  deceased  by  such  contract.^  It  is  contended 
that  the  deceased  intended  thereby  to  adopt  the  plaintiff  as  his 
child  and  heir,  and  thought  he  had  done  so,  but  that,  as  such 
contract  was  not  authorized  by  law,  there  was  in  reality  no 
such  adoption  of  plaintiff.  But  it  is  further  urged  on  the  part 
of  the  plaintiff  that  under  the  terms  of  the  contract,  and  alle- 
gations of  the  complaint,  it  is  shown  that  plaintiff  was  to  re- 
ceive or  hare  a  child's  share  of  the  estate  of  the  deceased  at 
his  death.  It  is  alleged  that  plaintiff  performed  her  part  of 
this  contract,  and  that  the  deceased  partly  performed  his  part 
thereof,  but  died  without  having  conveyed  a  child's  part  of 
his  estate  to  the  plaintiff.  It  is  claimed  on  the  part  of  plain- 
tiff that,  although  the  contract  is  invalid  as  a  contract  of  adop- 
tion, it  is  good  and  sufficient  as  a  contract  to  leave  the  plaintiff 
a  child's  share  of  the  deceased's  estate  at  his  death.  The 
complaint  alleges,  in  addition  to  the  deceased's  agreement  to 
adopt  plaintiff,  that  he  ^'further  agreed-  that  on  his  death  she. 
should  receive  a  chiM's  share  of  his  said  estate."  The  ques- 
tion then  iS|  will  a  court  of  equity  enforce  this  part  of  the 
contract  if  it  shall  be  satisfactorily  proved  ? 

In  Jqfee  v.  Jacobean,  I  C.  C.  A.  11,  48  Fed.  dl,  the  court. 
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discussing  this  question,  says:  <^We  concede  the  law  to  be 
that  a  court  of  equity  will  specifically  enforce  a  promise  to 
leave  to  another  the  whole  or  a  definite  portion  of  one's 
estate,  as  a  reward  for  peculiar  personal  services  rendered  or 
other  acts  done  by  the  promisee,  which  are  not  susceptible  of 
a  money  valuation,  and  were  not  intended  to  be  paid  for  in 
money,  provided  the  consideration  has  been  subst^tially  re- 
ceived at  the  promisor's  death;  and  it  is  no  objection  to  the 
enforcement  of  such  a  contract  that  it  was  entered  into  with  a 
third  party  for  the  promisee's  benefit,  if  the  latter  has  acted 
under  it  and  executed  it.  Such  seems  to  be  the  substance  of 
the  rule  fairly  deducible  from  the  authorities  cited  and  relied 
upon  by  appellant's  counsel.  {Rhodes  v.  Rhodes^  3  Sandf. 
Ch.  279;  Van  Dyne  v.  Vreeiand,  11  N.  J.  Eq.  371;  Sutton  v. 
Hayaen^  62  Mo.'  102;  Sharkey  v.  McDermott,  91  Mo.  648,  4 
S.  W.  107;  Haines  v.  Haines^  6  Md.  435;  Poraeroy  Cont.  Sec. 
114,  and  citations.)"  In  Godine  v.  Ktdd^  19  N.  Y.  Supp. 
335, — a  case  almost  exactly  like  the  one  at  bar,  especially  in 
the  particular  that  the  adoption  of  a  child  was  attempted  in 
the  absence  of  a  statute  authorizing  it, — the  court  said: 
'<£ven  though  we  should  assume,  therefore,  that  none  of  the 
arrangements  between  the  parties  was  of  original  binding  ob- 
ligation upon  the  defendant's  parents,  yet  the  subsequent  per- 
formance aud  fulfillment  thereof  by  defendant  and  her  parents, 
so  that  thereby  the  Knapps  actually  got  all  they  bargained 
for,  would  furnish  a  sufiEicient  consideration  to  support  their 
proraises  as  effectually  as  If  the  agreement  had  been  of  origi- 
nal binding  obligation.  What  the  Knapps  bargained  for  was, 
at  the  very  least,  forbearance  by  and  on  the  part  of  defend- 
ant's parents  of  some  of  their  rights,  and  was  an  adequate 
and  sufficient  consideration  for  their  promises  and  undertak* 
ings.  *  *  *  The  adequacy  of  the  consideration  is  for  the 
parties  to  consider  at  the  time  of  making  the  i^reement— x 
not  for  the  court  when  it  is  sought  to  be  enforced.  Here, 
with  the  consent  of  the  defendant's  parents,  the  Knapps  ob- 
tained the  privilege  of  supervising  and  directing  the  defend- 
ant's education,   her  life,   habits,  and  tastes,  the  formation 
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and  deyelopment  of  her  character,  and  the  privilege  of  treat- 
ing her  as  their  own  daughter,  and  of  being  regarded  and 
loved  by  her  as  her  parents.  They  at  the  time  were  child- 
less, and  were,  no  doubt,  actuated  by  the  same  feelings  and 
instincts  which  ordinarily  move  lonely  and  childless  people  to 
adopt  as  their  own  the  child  of  others;  and  that  there  was  re- 
sultant benefit  to  them  is  abundantly  established  by  the  evi- 
dence. The  defendant  not  only  regarded  them  as  her  parents, 
but  in  all  respects  conformed  to  the  strictest  requirements  of 
an  affectionate  and  dutiful  child.  Upon  these  facts,  who 
would  question  the  worth,  adequacy,  and  sufficiency  of  the 
consideration  received  by  the  adopting  parents  ?  Lives  that 
are  drear  and  blank  are  thus  oftentimes  cheered  and  animated, 
and  filled  with  new  hopes  and  ambitions,  fresh  impulses,  and 
awakened  energies.  These  are  the  contributions  of  youthful 
love  and  affection  and  companionship  to  childless  old  age.  But, 
whether  or  not  the  results  expected  from  adopting  the  defend- 
ant were  in  all  respects  realized,  this  in  no  way  affects  the 
adequacy  of  the  consideration  moving  from  the  parents  of  the 
defendant,  and  supporting  the  promise  made  by  the  Knapps." 
In  Sharkey  v.  McDermotU  91  Mo.  647,  4  S.  W.  107,  the 
plaintiff,  when  a  child,  was  given  by  her  mother,  a  widow,  to 
James  and  Catharine  McLaughlin,  under  an  agreement  that 
the  McLaughlins  would  care  for  her  and  adopt  her  as  their 
child,  ''and  leave  her  their  property  at  their  death."  They 
neglected  to  formally  adopt  the  plaintiff.  James  McLaughlin 
willed  all  his  property  to  Catharine,  and  died.  Catharine  died 
suddenly,  leaving  no  will.  The  plaintiff  sued  the  heirs  at  law 
of  Catharine  McLaughlin  for  a  specific  performance  of  the 
contract  made  with  the  McLaughlins.  In  this  case,  speaking 
of  that  part  of  the  contract  of  the  McLaughlins  to  leave  the 
plaintiff  their  property  at  their  death,  the  court  said:  <^But 
the  rights  of  plaintiff,  if  any,  in  this  case,  do  not  spring  either 
from  the  general  law  applicable  to  parent  and  child,  or  from 
said  statute  authorizing  the  adoption  of  children,  for  the  rea- 
son that  plaintiff  was  not  the  daughter  of  these  parties  by  na- 
ture, nor  had  she  been  formally  adopted  by  them  by  deed  duly 
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execated  as  the  statute  requires.  Her  rights  in  the  premises, 
if  any,  depend,  we  think,  entirely  upon  said  agreement,  and 
the  action  had  thereunder  by  the  parties  thereto.  .This  agree- 
ment was  not  merely  and  solely  one  to  adopt  the  plaintiff,  but 
was  in  part  to  leave  the  plaintiff  the  property  at  their  death. 
The  fact  that  the  parties,  and  each  of  them,  may  have  failed 
and  neglected  to  execute  it,  so  far  as  the  adoption  was  con- 
cerned, should  not,  we  think,  exonerate  them  from  its  further 
obligation  to  transfer  their  property,  when  they  could  no 
longer  use  it,  to  plaintiff;  but  if  the  plaintiff  is  without  the 
status  of  an  adopted  child,  through  no  fault  of  her  own,  but 
through  the  neglect  of  those  so  promising,  this  is  only  addi- 
tional ground  for  the  enforcement  of  the  contract  as  to  the 
disposition  of  the  property,  if  the  necessary  equitable  facts 
and  circumstances  are  properly  alleged." 

In  Healey  v.  Simpson,  113  Mo.  340,  20  S.  W.  881,  the 
court  held  that  where  a  written  contract  for  the  adoption  of  a 
child  is  invalid  because  not  executed  in  conformity  with  the 
law  of  the  state,  yet  where  such  contract  also  provided  that 
the  child  should  have  and  inherit  from  the  estate  of  the  prom- 
isors in  the  same  manner  and  to  the  same  extent  that  a  child 
born  of  their  union  would  inherit,  such  part  of  the  contract 
would  be  specifically  enforced  in  favor  of  the  heirs  of  the 
promisee  against  the  heirs  of  the  promisors.  In  this  case  the 
court  cites  a  large  number  of  authorities,  and  sums  up  its 
views  in  the  following  forcible  language:  ''The  surrender  by 
the  mother  of  all  control  of  the  child,  and  the  services  and 
companionship  of  the  latter,  constituted  valuable  considera- 
tions for  the  promise  of  Brewster  and  his  wife  that  she  should 
'have  and  inherit  from  the  estate  of  said  parties  *  *  *  in 
the  same  manner  and  to  the  same  extent  that  a  child  born  of 
their  union  would  inherit. '  The  influences  of  a  child  of  ten- 
der years  in  the  home  circle  are  too  sacred  and  holy  to  be  es- 
timated in  dollars  and  cents.  And,  when  the- mother  sent  her 
child  to  dwell  in  another  family  in  a  distant  state,  she  yielded 
much  affection  and  love;  and  Brewster  by  the  same  act  gained 
the  companionship  of  one  who  added  much,  no  doubt,  to  his 
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enjoyment  of  life.  The  sundering  of  natural  ties,  and  the 
formation  of  artificial  ones,  for  the  enjoyment  and  gratifica- 
tion of  the  party  at  whose  instance  this  is  done,  is  held,  and 
ought  to  be  held,  to  be  such  a  consideration  as  the  courts  will 
recognize  as  valuable,  where  the  other  party  has  in  good  faith 
acted  on  and  carried  out  the  agreement  on  his  part.  This  is 
upon  the  principle  that  the  parties  cannot  be  put  in  statu  quo. 
In  the  very  nature  of  things,  nine  years  in  the  life  of  a  child 
so  change  conditions  that  it  is  but  of  the  power  of  an  earthly 
tribunal  to  restore  the  parties  to  their  original  situation  and 
environment,  and  the  courts  therefore  compel  them  to  stand 
upon  and  abide  by  the  record  the}'^  have  made." 

In  Owens  v.  McNally  45  Pac.  710  (Cal.),  the  supreme  court 
of  California  hold  that  ^<a  parol  contract  by  decedent  to  leave 
])laintiff  all  his  property,  real  and  personal,  if  she  would  leave 
her  home,  and  thereafter  'live  with  him  and  care  for  him, '  is 
not  so  vague  and  uncertain  as  to  preclude  specific  performance 
in  an  ordinary  case." 

In  this  case  the  court  adopts  with  approval  the  following 
language  of  the  supreme  court  of  New  Jersey,  found  in  the 
leading  case  of  Johnson  v.  Ilvhhell^  10  N.  J.  Eq.  332:  ''There 
can  be  no  doubt  but  that  a  person  may  make  a  valid  agree- 
ment binding  himself  legally  to  make  a  particular  disposition 
of  his  property  by  last  will  and  testament.  The  law  permits  a 
man  to  dispose  of  his  own  property  at  his  pleasure,  and  no  good 
reason  can  be  assigned  why  he  may  not  make  a  legal  agree- 
ment to  dispose  of  his  property  to  a  particular  individual,  or 
for  a  particular  purpose,  as  well  by  will  as  by  conveyance,  to 
be  made  at  some  specified  future  period,  or  upon  the  happen- 
ing of  some  future  event.  It  may  be  unwise  for  a  man  to  em- 
barrass himself  as  to  the  final  disposition  of  his  property,  but 
he  is  the  disposer  by  law  of  his  own  fortune,  and  the  sole  and 
best  judge  as  to  the  manner  and  time  of  disposing  of  it.  A 
court  of  equity  will  decree  a  specific  performance  of  such  an 
agreement,  upon  the  recognized  principles  by  which  it  is  gov- 
erned in  this  branch  of  its  jurisdiction." 

This  case  collates  what  the  court  calls  a  < 'multitude  of  au- 
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thoritiesy^'  and,  after  considering  them  thoroughly,  the  con- 
elusion  is  reached  that  the  rule  announced  ^^is  supported  by 
the  overwhelming  weight  of  authority.'' 

In  most  of  the  cases  quoted  above  the  promisors  attempted 
in  some  manner  to  defeat  the  contracts  entered  into  by  them^ 
and  the  courts,  notwithstanding,  enforced  them — in  several 
instances  against  the  heirs  and  assignees  of  the  promisors.  In 
this  respect  the  case  at  bar,  as  stated  in  the  complaint,  is  & 
stronger  one  than  any  case  cited  above;  for,  as  far  as  the  al- 
legations of  the  complaint  are  concerned,  or  any  inference 
therefrom,  the  promisor  in  this  case  never  in  his  lifetime 
sought  to  evade  or  defeat  the  contract  it  is  alleged  he  made 
with,  or  for  the  benefit  of,  the  plaintiff,  but,  as  far  as  can  be 
inferred,  even  from  the  complaint,  died  believing  he  had,  by 
a  proper  contract,  adopted  the  plaintiff,  and  contracted  there- 
in to  leave  her  a  child's  share  of  his  estate  at  his  death;  so 
that  we  are  of  the  opinion  that  the  contract  on  the  part  of  the 
deceased  to  leave  to  the  plaintiff  a  child's  share  of  his  estate 
is  suflSciently  alleged  in  the  complaint,  and  that  such  contract 
should  be  enforced,  if  sufficiently  established  by  the  proof. 
We  come  to  this  conclusion  more  readily  as  we  are  of  the 
opinion  that  the  parties  to  the  alleged  contract  never  contem- 
plated that  the  services  of  plaintiff  were  to  be  or  could  be 
compensated  in  money,  and  because  the  parties  cannot  now  be 
placed  in  statu  quo.  Besides,  there  are  no  intervening  rights 
of  third  parties  or  innocent  holders  of  the  estate  involved. 
There  is  nothing  harsh  or  hurtful  to  anyone  in  such  proceed- 
ing. No  fraud  or  imposition  is  alleged,  or  hinted  at,  even,  in 
the  record.  So  that  if  the  contract  as  alleged  is  clearly  estab- 
lished, as  we  think  it  must  be,  it  should,  in  equity,  under  the 
great  weight  of  authority,  be  enforced.  ( Van  Dyne  v,  Vree- 
land,  11  N.  J.  Eq.  370;  BHnton  v.  Van  Cott,  83  Pac.  (Utah), 
218;  Townsendv.  Vanderwerker,  160  U.  S.  184,  16  Sup.  Ct 
258;  Pflugar  v.  Pidtz,  43  N.  J.  Eq.  440,  11  Atl.  123.) 

Is  the  contract  to  leave  to  the  plaintiff  a  child's  share  of  the 
estate  of  deceased  at  his  death  sufficiently  established  by  the 
evidence  to  authorize  a  court  of  equity  to  decree  a  specific  per- 
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formaDce  thereof  if     Mr.  Foot,  an   insurance  agent,  drew  the 
contract.     He  is  not  certain,  but  thinks  there  was  something 
in  the  contract  about  making  plaintiff  Smithes  heir.     He  has 
no  positive  recollection  as  to  whether  the  contract  provided 
that  she  should  inherit  as  Smith's  own  child.     He  knows  that 
Smith  wan  ted.  a  contract  showing  his  intention  to  adopt  plain- 
tiff.    The  mother  of  the  plaintiff  testifies  positively  that  the   < 
contract  did  contain  the  provision  that  plaintiff  should  have  a 
share  of  his  estate  at  the  death  of  Smith,  as  his  child — his  only 
child.     She  says  Mr.  Foot  read  the  contract  over  to  her  twice 
after  it  had  been  signed  by  the  Smiths.     We  see  no  such  con- 
liict  as  is  contended  for  between  the  evidence  of  these  two 
witnesses.     Mr.  Foot  does  not  recollect  as  distinctly  as  the 
mother.     He  does  not  contradict  her.     It  is  not  strange  that 
his  memory  should  not  be  as  good  as  the  mother's  in  respect 
to  the  provisions  of  this  contract.     He  was  perhaps  in  the 
habit  of  drawing  contracts  for   people.     It  is  fair  to  suppose 
the  mother  was  not.     Mr.  Foot  had  no   particular  reason  for 
remembering  the  terms  of  this  contract.     The  mother  did.    It 
was  to  her,  perhaps,  the  most   important  document  she  ever 
executed.     It  concerned  immediately  the  welfare  and   happi- 
ness of  her  daughter.     It  is  not  strange,  then,  that  the  terms 
of  this  contract,  which  was  to  influence  so  largely  the  happi- 
ness and  destiny  of  her  daughter,  should  make  a  deep  and  last- 
ing impression   on  her  mind.     And,  besides,  if,  as  Mr.  Foot 
says,  Mr.  Smith  wanted  a  contract  written  showing  his  inten- 
tion to  adopt  plaintiff,  it  is  fair  to  presume  that  the  contract, 
as  prepared,  did  contain  something  about  making  plaintiff  bis 
heir,  or  providing  that  she  should  have  a  child's  share  of  bis 
estate  at  his  death.     Such  would  have  been  the  effect  of  a  legal 
adoption.     From  Mr.  Foot's  evidence.  Smith  wanted  and  in- 
tended to  legally  adopt  plaintiff.     But,  if  any  real  conflict  ex- 
isted between  these  two  witnesses,  let  us   look  further  at  the 
evidence.     This  written  contract,  as  shown  by  the  record,  has 
been  lost  or  destroyed.     It  is  shown  by  the  neighbors  of  the 
Smiths — very   many   of   them — in    substance,   that   deceased 
dearly  loved  the  plaintiff.     He  s|^oke  of  her  to  some  as  his 
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heir — as  his  adopted  daughter.  He  introduced  her  to  others 
a»  his  daughter.  He  so  treated  and  cared  for  her  for  years. 
Then,  when  she  was  to  be  married,  he  insisted  it  must  be  at 
his  house.  She  married  with  his  consent  and  approval.  She 
received  his  blessing  as  if  his  own  child.  He  gave  to  her  a 
home  as  a  man  would  to  his  own  daughter.  When  plaintiff'^s 
child  was  born,  the  deceased  congratulated  and  felicitated  him- 
self upon  the  happy  event  of  being  a  grandfather.  And  it 
seems  that  in  a  biographical  sketch  of  Mr.  Smith,  published 
in  the  history  of  Montana,  he  states  that  he  had  adopted  plain- 
tiff. From  all  the  declarations  and  acts  of  the  deceased,  as 
shown  by  the  record,  it  seems  clear  to  our  minds  that  deceased 
not  only  intended  to  make  such  a  contract  as  would  permit  the 
plaintiff  at  his  death  to  have  a  child's  Hhare  of  his  estate,  but 
that  he  did  make  such  contract.  The  record  shows  that  the 
deceased  entertained  great  affection  for  the  plaintiff.  She  oc- 
cupied perhaps  a  closer  relation  and  position  to  his  heart,  in 
his  old  and  childless  days,  than  any  other  person  on  earth.  It 
is  not  to  be  wondered  at,  then,  that  he  should  desire  to  make 
suitable  provision  for  her  happiness  and  maintenance.  A  jury 
has  found  that  he  did  make  such  a  contract  as  would  carry  out 
his  intention  and  desire  in  this  respect.  Hon.  Henry  N.  Blake, 
the  judge  who  tried  the  case,  approved  the  findings  of  the 
jury  in  this  respect,  as  well  as  in  every  issue  submitted  to 
them.  Hon.  Henry  C.  Smith,  the  successor  in  o£Sce  of  Judge 
Blake,  heard  the  motion  for  a  new  trial,  and  overruled  it; 
holding,  in  an  ably-written  opinion,  that  the  contract  in  ques- 
tion was  clearly  established  by  the  proof.  After  the  finding 
of  this  issue  in  favor  of  the  plaintiff  by  the  jury,  and  the  ac- 
tion of  two  chancellors  in  adopting  and  approving  such  finding 
as  clearly  established  by  the  proof,  we  must  hesitate  to  disturb 
and  reverse  such  action  and  result.  We  think  sucHi  disposi- 
tion of  the  case  is  but  the  carrying  out  of  the  cherished  inten- 
tion and  desire  and  contract  of  the  deceased  in  relation  to  his 
estate.  The  deceased  had  the  right  to  dispose  of  his  property 
as  he  pleased,  and  his  contract  to  dispose  of  it,  when  free  from 
fraud,  imposition,   and   surprise,  and   being   reasonable   and 
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moral,  will  be  carried  out  and  enforced  by  a  court  of  equity. 
This  is  equity.  This  is  right.  It  is  real  justice  to  carry  out 
and  enforce  such  contracts  according  to  the  intention  ot  the 
parties  in  such  cases.  {Leyson  v.  Dains^  17  Mont.  220,  42 
Pac.  775.) 

Counsel  for  appellants  contend  that  the  evidence  of  the  wit- 
nesses as  to  the  acts  and  declarations  of  deceased  with  refer- 
ence to  the  relation  plaintiff  sustained  towards  him  while  liv- 
ing in  his  family  were  inadmissible.  We  think  the  res  gestae 
extended  over  the  enare  time  between  July,  1S85,  when  the 
contract  is  alleged  to  have  been  made,  to  the  death  of  the  dts- 
ceased.  The  conduct  of  the  pai'ties  towards  each  other  during 
that  entire  time  is  part  of  the  transaction,  and  whatever  either 
party  did  or  said  during  that  time  which  sheds  light  upon  the 
matter,  and  aids  in  disclosing  the  relations  the  parties  sus- 
tained, and  understood  that  they  sustained,  towards  each  other, 
must  be  construed  as  part  of  the  res  gestae.  We  think  this 
evidence  was  admissible,  under  Section  3126,  Code  of  Civil 
Procedure,  which  is  as  follows:  * 'Where  also  the  declaration, 
act  or  omission,  forms  part  of  a  transaction  which  is  itself  the 
fact  in  dispute,  or  evidence  of  that  fact,  such  declaration,  act, 
or  omission  is  part  of  the  transaction."  In  nearly  all  of  the 
cases  cited  and  quoted  above,  in  cases  like  this,  the  acts  and 
declarations  of  the  parties  explanatory  of  their  relations  to- 
wards each  other,  and  disclosing  and  explaining  the  condi- 
tions, terms,  and  contracts  supporting  these  relations,  have 
been  admitted  in  evidence. 

Counsel  for  appellants  say  plaintiff  abandoned  the  perform- 
ance of  her  part  of  the  contract  with  the  deceased,  or  did  not 
sufficiently  perform  the  same  to  authorize  a  decree  of  specific 
performance.  It  is  also  claimed  that  plaintiff  did  not  yield 
that  obedience  to  the  Smiths  that  the  contract  relied  on  de- 
manded of  her. 

It  is  in  evidence  that  on  one  or  more  occasions  the  plaintiff 
left  the  home  of  the  Smiths,  and  on  one  occasion  remained 
away  some  time.  It  is  in  evidence  that  plaintiff  and  Mrs. 
Smith  did  not  always  agree  and  get  along  harmoniously.    Mr. 
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Smith,  it  seems,  was  aware  of  this,  and  regretted  it.  It  is  not 
necessary  for  us  to  discuss  the  question  as  to  who  was  at  fault 
— the  child  or  Mrs.  Smith.  It  is  in  evidence  that  Mr.  Smith 
op  one  of  these  occasions  went  after  plaintiff,  and  brought  her 
home;  saying  at  the  time  he  would  have  her  back  if  it  cost  him 
half  of  his  property.  The  evidence  of  some  of  the  witnesses 
is  to  the  effect  that  Mr.  Smith  was  grieved  that  his  wife  and 
plaintiff  sometimes  disagreed.  But  we  agree,  in  relation  to 
these  questions  of  nonperformance  of  the  contract  and  want  of 
proper  obedience  on  the  part  of  plaintiff,  with  Judge  Smith  in 
his  able  opinion  overruling  appellants^  motion  for  a  new  trial, 
that  these  were  matters  of  which  Mr.  James  M.  Smith  was 
the  sole  judge.  Smith  had  no  intention  on  account  of  these 
things  to  rescind  the  contract.  Long  after  the  absences  of 
plaintiff  from  Smithes  home,  which  are  urged  as  showing  an 
abandonment  or  nonperformance  of  the  contract  on  the  part 
of  plaintiff,  she  lived  at  the  Smith  home,  treated  and  regarded 
as  a  daughter  by  Smith,  without  any  intimation  on  his  part 
that  he  was  dissatisfied,  or  intended  to  rescind  the  contract, 
and  so  lived  there,  treated  as  Smithes  child,  until  her  mar- 
riage. 

We  believe  we  have  substantially  treated,  if  not  in  detail, 
all  the  questions  presented  by  this  appeal.  Some  minor  mat- 
ters, such  as  who  destroyed  the  contract,  whether  deceased 
left  a  will,  and  whether  plaintiff  was  driven  from  the  Smith 
home  by  ill  treatment  of  Mrs.  Smith,  we  think  immaterial. 
We  think  that  it  is  sufficiently  alleged  in  the  complaint,  and 
established  by  the  proof,  that  deceased  contracted  to  leave 
plaintiff  a  child's  share  of  his  estate  at  his  death — conditioned, 
of  course,  upon  her  performing  the  contract  on  her  part  We 
think  it  is  shown  that  she  did  perform  the  contract  to  the  sat- 
isfaction of  the  deceased,  the  sole  judge  of  those  matters.  We 
l>elieve  it  was  the  desire  and  intention  of  the  deceased  that  the 
plaintiff  should  have  a  child's  share  of  his  estate  at  his  death, 
and  that  he  contracted,  and  intended  to  contract,  to  that  ef- 
fect. We  see.no  reason  why,  under  the  facts  and  circum- 
stances of  this  case,  the  wishes  and  contract  of  the  deceased  in 
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the  premises  should  not,  equitably,  and  in  justice  to  all  parties 
interested,  be  carried  out  and  enforced. 

The   judgment,  decree,  and   order   appealed  from  are  af- 
firmed. 

Hunt  and  Pigott,  JJ.,  concur. 


J.  R.   SANFORD,  Respondent,  v.  GATES,    TOWNSEND 
&  CO.  AND  FLORENCE  K.  GATES,  Appellants. 

[SuDmitted  May  23, 1898.    Decided  July  6, 1898.] 

Conditional  Sales — Remedy —  Contract  —  Resciasion  —  Refor- 
mation— Remedy — Equitable  Defense — Findings  by  Court. 
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1.  COKOiTiOKAL  Salks— Aemedy.— The  predecessor  In  Interest  of  the  defendants 
aKTeed,  in  writing,  with  the  plaintiff,  that  he  had  hired  of  plaintiff  certain  personal 
pro|)erty,  for  which  he  agreed  to  pay  the  sum  of  9649  as  rent,  as  follows:  $S0  per 
month  until  the  full  amount  with  Interest  should  be  paid.  It  was  further  provided 
in  the  agreement  that  the  title  should  not  pass  imtii  the  sum  above  mentioned  had 
been  paid,  that  in  case  of  default  in  payment  plaintiff  might  take  possession  of  the 
property,  and  that  all  money  theretofore  paid  should  be  forfeited  as  damages  for  the 
USA  of  the  property.  Heid^  that,  upon  default  in  payment,  plaintiff  was  entitled  to 
the  possession  of  the  property. 

2.  RKBC18SION  OF  CoMTKACT.— A  party  to  a  contract  cannot  have  a  rescission  thereof, 
unless  he  offers  to  return  all  that  he  has  received  thereunder,  or  shows  some  valid 
excuse  for  his  failure  so  to  do. 

3.  Co2iTBACT— iSc/ormati'on  of.— A  contract  which  does  not  express  the  true  Intention 
of  the  parlies,  may  be  reformed  at  the  request  of  a  party  thereto  who,  although  he 
understood  the  terms  thereof,  was  led  to  sign  it  by  the  fraudulent  misrepresentations 
of  the  other  pj^rty  upon  which  he  relied. 

4.  8AMB-Jf2emedy.— A  party  to  a  written  contract  who  claims  that  it  does  not  correctly 
state  the  true  terms  of  the  agreement,  and  that  he  was  led  to  sign  the  same  by  the 
fraudulent  misrepresentations  oV,  the  other  iiarty  thereto,  cannot  recover  upon  the 
oral  agreement,  but  must  first  have  the  written  agreement  reformed;  recovery  can- 
not be  had  upon  an  oral  agreement  differing  in  its  terms  from  the  written  evidence 
of  it  made  by  the  parties. 

5.  Samb.— To  warrant  the  reformation  of  a  contract  because  of  deceit  by  means  of  false 
representations,  it  must  appear  that  the  party  seeking  the  reformation  was  induced 
by  the  false  representations  to  enter  Into  the  contract.  - 

€.  EQUiTABiiK  Drfrvsk— Finding  by  Courf.— Where  an  equitable  defense  is  inter- 
posed, the  court  has  the  power  and  Jurisdiction  of  a  chancellor,  and  may  submit 
issues  of  fact  to  the  Jury,  or  may  refuse  to  do  so,  and  direct  a  verdict  even  where 
the  evidence  Is  conflicting. 

Appeal  from  District  Courts  Lewis  and   Clarke    County; 
H.  R.  B'uokj  Judge. 
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Replevin  by  J.  R.  Sanf ord  against  Gates,  Townsend  &  Co. 
and  another.  From  a  judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendants  appeal.     A£Srmed. 

Toole  (&  Wallacey  for  Appellants. 

T,  J.   Walshj  for  Respondent. 

PiGOTT,  J.  The  complaint  alleges,  in  substance,  that  the 
plaintiff  is  the  owner  and  entitled  to  the  possession  of  certain 
hotel  furniture  of  the  value  of  $649.06;  that  the  same  is  un- 
lawfully held  by  defendants,  after  demand  therefor;  that  on 
October  2,  1893,  plaintiff  delivered  the  chattels  in  controversy 
to  defendant  Gates,  Townsend  &  Co.,  a  corporation,  under  the 
provisions  of  a  contract  entered  into  on  that  day  between 
plaintiff  and  defendant  corporation,  as  follows: 

* 'Helena,  Montana,  Oct.  2,  1893.  I  have  this  day  rented 
of  J.  R.  Sanford  the  following  described  goods  as  per  memo- 
randum attached,  for  which  I  agree  to  pay  him  as  rental 
$649. 06  as  follows,  viz. :  Fifty  dollars  on  the  first  of  each 
month  until  the  whole  amount  of  $649.06  is  paid,  together 
with  interest  at  1  per  cent,  per  month  on  all  unpaid  balances; 
the  interest  to  be  paid  monthly.  And  it  is  further  expressly 
understood  and  agreed  that  the  title  to  the  above  described 
goods  shall  not  pass  to  me  until  I  have  paid  an  amount  of 
rental  equal  to  $649.06,  as  herein  provided;  and  that  the  same 
shall  be  and  remain  the  property  of  the  said  J.  R.  Sanford 
until  the  same  shall  be  fully  paid.  And  in  case  I  make  a  de- 
fault in  my  payments,  as  herein  provided  for,  or  any  part 
thereof,  I  hereby  grant  and  give  to  said  J.  R.  Sanford  or  his 
agent  or  employee  the  right  and  privilege  to  enter  on  my 
premises  and  into  my  house  or  place  where  the  goods  may  be, 
and  take  possession  of  said  goods  without  process  of  law.  In 
case  I  make  default  in  said  payments,  or  any  part  thereof,  it 
is  expressly  agreed  and  understood  that  all  sums  paid  by  me 
prior  to  such  default  shall  be,  and  the  same  is  hereby,  for- 
feited as  a  part  of  the  damages  sustained  by  said  J.  R.  San- 
ford for  the  use  of  the  goods  belonging  to  said  J.  R.  Sanford, 
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in  the  event  of  my  failure  to  perform  the  terms  of  this  agree- 
ment And  I  further  agree  that  I  will  not  remove  the  goods, 
or  allow  them  to  be  removed,  from  the  street  and  number  as 
herein  given,  without  the  consent  of  the  said  J.  R.  Sanford. 
if  so,  I  agree  to  forfeit  all  that  has  been  paid  on  them,  and 
return  the  goods  to  J.  R.  Sanford  or  his  agent  When  the 
amoant  herein  specified  shall  have  been  fully  paid,  with  inter- 
est as  agreed  upon,  then  the  said  J.  R.  Sanford  shall,  if  re- 
quired, give  a  bill  of  sale  for  the  goods  herein  mentioned. 
[Signed]  Gates,  Townsend  &  Co.,  per  A.  R.  Gates,  Pres. 
Payments  on  above  contract  to  commence  in  the  month  of 
January,  1891.     J.  R.  Sanford." 

That  afterwards  the  defendant  assigned  to  its  co-defendant 
all  its  interest  in  the  property.  That  on  September  2,  1894, 
there  fell  due  as  interest  $2.50,  which  remains  unpaid,  and 
that  on  October  2,  1894,  the  sum  of  $50,  with  further  accrued 
interest  of  $2.50,  became  due,  and  was  not  paid.  That  there 
was  due  and  unpaid  October  4,  1894,  when  the  complaint  was 
filed,  the  sum  of  $55,  and  that  the  additional  sum  of  $150  had 
not  then  matured. 

The  answer  admitH  that  the  chattels  were  delivered  and  re- 
ceived in  pursuance  of  the  contract  set  out  in  the  complaint. 
For  an  equitable  defense  defendants  plead  that  at  and  before 
the  making  of  said  contract  one  Rohrbaugh  was  renting  from 
defendant  corporation  the  Grandon  Hotel,  and  had  possession 
of  and  was  udng  the  chattels  as  part  of  the  furniture  of  the 
hotel  under  some  agreement  with  plaintiff,  the  terms  of  which 
were  unknown  to  the  defendants,  that  Rohrbaugh  was  then  in- 
debted to  defendant  company  to  the  extent  of  $1,800  or  there- 
abouts, and  was  insolvent,  and  unable  to  pay  any  part  of  such 
debt,  except  by  a  transfer  of  his  interest  in  the  said  chattels, 
and  that  there  was  then  due,  or  to  become  due,  from  Rohr- 
baugh to  plaintiflf,  the  sum  of  $449. 06 — all  of  which  plaintiff 
knew;  that  defendant  company  agreed  to  execute  a  contract  in 
writing  to  pay  plaintiff  whatever  was  due,  or  to  be  paid  by 
Rohrbaugh  to  plaintiff  for  the  chattels,  and  thus  become  the 
owner  thereof;    that  plaintiff  and  Rohrbaugh  conspired  to- 
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gether  to  defraud  and  cheat  the  company,  and  to  carry  out 
their  wicked  purpose  fraudulently  represented  to  the  said  de- 
fendant that  there  was  due  and  to  fall  due  from  Rohrbaugh  to 
plaintiff  the  sum  of  $64:9.06,  instead  of  the  real  sum  of 
$449.06,  which  latter  was  the  amount  defendant  of  right  ought 
to  pay  to  obtain  title  to  the  property;  that  the  defendant  com- 
pany relied  upon  said  fraudulent  and  false  representations,  and 
believed  them  to  be  true,  and  had  no  information  or  means  of 
information  to  the  contrary,  and  that  it  therefore  executed  the 
contract  to  pay  $649.06,  whereas,  the  amount  should,  in  truth 
and  fact,  have  been  $449. 06.  It  is  further  averred  that  de- 
fendants, before  the  commencement  of  this  action,  had  paid  in 
full  the  $449.06,  which  was  the  whole  amount  payable  by 
Rohrbaugh,  and  that  by  reason  of  the  said  payment  they  are 
entitled  to  the  property.  They  pray  that  the  contract  pleaded 
in  the  complaint  be  declared  void;  that  an  accounting  be  had 
according  to  the  agreement  of  the  parties;  that  the  defendants 
be  decreed  the  owners  and  rightfully  in  the  possession  of  the 
property;  that  if,  on  an  accounting,  anything  be  found  due 
the  plaintiff,  defendants  be  permitted  to  pay  the  same  into 
court,  which  they  offer  to  do;  and  ask  for  general  relief.  No 
issue  was  made  as  to  value.  For  convenience  we  shall,  in  this 
opinion,  treat  the  company  as  the  only  defendant. 

The  defendant,  upon  whom  rested  the  burden  of  proof,  in- 
troduced evidence.  Plaintiff  then  moved  the  court  to  direct 
the  jury  to  find  for  plaintiff  on  several  grounds,  one  being  that 
defendant  had  failed  to  show  that  it  had  relied  upon  or-  be- 
lieved the  false  representations  made  by  plaintiff  to  it;  and 
another  being  that  there  was  no  evidence  that  the  amount  due 
from  Rohrbaugh  had  been  paid.  The  motion  was  granted 
upon  the  first  ground  mentioned,  a  verdict  returned,  and  a 
judgment  signed  and  entered  accordingly.  From  the  judg- 
ment, and  from  an  order  refusing  a  new  trial,  defendant 
appeals. 

With  two  exceptions,  every  material  allegation  of  the  equi- 
table defense  was,  prima  fucie^  clearly  established.  The  evi- 
dence disclosed  that  $12  or  thereabouts  were  still  unpaid  on  the 
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contract  between  plaintiff  and  Rohrbaugh,  this  deficiency  being 
occasioned  by  an  erroneous  calculation  of  the  interest.  This 
is  one  of  the  exceptions.  The  other  is  the  allegation  that  the 
defendant  believed  the  false  representations  of  plaintiff,  and 
relied  upon  them  at  the  time  he  entered  into  the  contract  with 
him. 

The  following  quotations  are  extracts  from  the  testimony  of 
Gates,  president  and  managing  oflScer  of  defendant:  ^<I  was 
to  pay  for  thisfurniture  just  what  balance  Rohrbaugh  owed 
Sanford,  Sanford  said  all  he  wanted  was  his  pay  for  this  fur- 
niture. I  then  entered  into  the  contract  sued  on.  Plaintiff 
had  made  out  before  that  time,  and  given  me,  a  statement  of 
Rohrbaugh's  account.  He  said  this  was  the  amount  due." 
Witness  produced  itemized  bill,  showing  J649.06  as  due  from 
Rohrbaugh  to  plaintiff.  *  *I  have  had  this  account  in  my  pos- 
session ever  since.  I  went  to  plaintiff,  and  told  him  I  did  not 
think  that  account  was  right,  and  I  would  like  to  see  his 
books,  as  I  had  assumed  the  balance  Rohrbaugh  owed  him. 
He  informed  me  that  he  would  not  let  me  see  the  books;  he 
would  not  let  any  man  see  his  books,  he  did  not  care  who  he 
was.  1  had  ^o  other  means  of  knowing,  except  through  the 
startements  of  Rohrbaugh  and  Sanford,  what  amount  was  due. ' 
Question:  'Did  you  accept  the  statement  as  true,  and  act  upon 
itr  Answer:  *I  accepted  it  under  protest.  1  told  Sanford  I 
didn't  think  the  account  was  right.  I  says,  'There  have  been 
other  payments  made. "^  'Well,'  says  he,  'if  there  has  been 
any  other  payments  made  on  that  account,  Adam  (meaning  his 
clerk)  got  it.  I  never  got  it.'  This  was  at  the  time  he  re- 
fused to  permit  me  to  look  at  his  books.  I  asked  Sanford 
how  much  Rohrbaugh  owed  him.  He  said  he  couldn't  tell 
until  he  had  looked  up  his  account.  Said  I,  'Did  he  keep  up 
the  payments?  *Yes,'  he  said,  'he  did  promptly;  very  good; 
better  than  I  expected. '  That  afternoon  Sanford  came  to  the 
hotel  with  the  statement  given  in  evidence.  I  looked  at  it  and 
says:  'That  can't  be  right.  You  told  me  he  kept  up  his  pay- 
ments very  well. '  1  says,  'This  shows  no  payments  made 
since  the  1st  of  May,'  and  I  says,  'Rohrbaugh  told  me  he  had 
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kept  up  his  payments,  and  that  was  one  reason  why  he  could 
not  pay  his  rent — he  had  to  pay  so  much  for  furniture/ 
'Well,'  he  says,  *if  there  has  been  anything  more  than  that 
paid,  Adam  got  it.  I  never  got  a  cent. '  I  objected.  I  did 
not  like  to  pay  that  amount.  *  *  *  i  gftid^  ^Whatever  is 
due  legally,  I  am  willing  to  pay;  but  I  don't  want  to  pay  any 
more.'  Then  he  said,  'You  just  sign  this  contract,  and  if  we 
tind  there  is  anything  wrong,  or  anything  paid  in  outside  of 
this,  we  will  rectify  it  in  the  end. '  I  immediately  signed  the 
contract.  Kohrbaugh  had  previously  stated  to  me  that  there 
was  about  $400  due  on  it.  I  do  not  know  where  Rohrbaugh 
was  at  the  time  of  this  conversation  with  Sanford.  Mr.  San- 
ford  at.  that  time  would  not  permit  me  to  see  his  books,  and 
insisted  upon  my  signing  the  contract  exactly  as  it  was.  He 
says,  'You  sign  this.'  *  *  *  The  statement  given  me 
originally  by  Sanford  showed  a  balance  of  $673.97,  but  there 
was  an  item  of  interest  included,  amounting  to  $24.87,  which 
Sanford  deducted,  leaving  a  balance  of  $649.06.  I  looked  it 
over,  and  saw  there  was  interest  charged  up  twice,  as  I  sup- 
posed, and  Sanford  made  the  correction."  He  further  testi- 
fied that  he  was  satisfied  at  the  time  he  signed  the  contract  that 
$649. 06  was  not  the  correct  amount  owing  by  Rohrbaugh  to 
plaintiff,  and  that  he  signed  the  contract  under  protest.  Again, 
he  said:  "I  had  suspicions  from  the  very  first  time  that  San- 
ford brought  the  contract  up.  I  suspicioned  that  it  was  not 
right,  but  I  didn't  know  how  I  could  get  at  it  to  find  out  any- 
thing then,  as  I  couldn't  see  the  books."  Some  three  weeks 
after  the  contract  was  made,  the  secretary  of  the  company 
wrote  to  witness,  who  was  then  in  Chicago.  "I  learned  from 
this  letter  that  the  statement  made  me  (by  Sanford)  was  incor- 
rect, and  that  Kohrbaugh  didn't  owe  him  any  such  amount. 
The  letter  did  not  give  me  the  source  of  information,  and  I 
returned  here  again  in  January  following,  and  when  1  got  back 
Kepner  (the  secretary)  and  myself  talked  the  matter  over,  and 
this  was  the  time  1  went  to  Sanford  to  see  his  books.  He  had 
always  refused  to  let  me  see  them." 

On  April  1,  1894,  defendant  began  making  the  payments 
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required  by  the  contract.  On  June  1st  the  unpaid  balance  of 
the  $649.06  was  $399.07.  Defendant  paid  153.99,  and  wrote 
the  following  receipt,  which  plaintiff  signed:  <^June  1,  1894. 
Gates,  Townsend  &  Co.  to  John  R.  Sanford,  Dr.  June  Int. 
on  $399.07,  $3.99;  June  installment,  $60.00— $53.99.  Paid. 
J.  R.  Sanford." 

On  July  1st  there  was  unpaid  of  the  $649.06  the  sum  of 
$349.  Defendant  then  paid  $53. 49,  and  took  from  plaintiff  a 
receipt  showing  that  $50  was  for  the  July  installment  and  the 
$3.49  for  interest.  This  receipt  also  was  written  by  the  wit- 
ness. The  last  payment  was  made  September  5,  1894.  ^<Up 
to  the  time  I  refused  these  payments,  I  had  a  suspicion  that 
this  amount  was  not  correct.  I  never  knew,  but  1  suspicioned 
that  it  wa^  not  right,  and  for  the  purpose  of  investigating  it 
1  refused  to  pay  these  last  payments.  *  *  *  The  first 
time  I  became  fully  satisfied  of  it  was  after  the  books  had  been 
examined."  After  plaintiff  moved  the  court  to  instruct  the 
jury  to  find  for  him,  the  court  permitted  the  w;itness  to  be  re- 
called. He  then  testified  that  j  ust  before  the  contract  was  signed 
he  asked  Rohrbaugh  what  was  due,  and  Rohrbaugh  said,  '<Not 
far  from  $400."  '*Then,  when  the  contract  was  presented  to 
me,  it  was  so  much  larger  than  what  had  been  represented  to 
me,  I  was  suspicious  that  there  was  something  wrong,  and 
afterwards  was  satisfied  that  it  must  be  right,  and  signed  it. 
This  occurred  from  my  conversations  with  Sanford.  After- 
wards so  many  things  came  to  my  mind  that  the  thing  was  not 
right,  and  that  I  was  being  swindled  out  of  some  money,  I 
thought  1  would  contest  it,  and  see  what  there  was  in  it.  I 
told  Sanford  every  time  we  met  that  I  would  like  to  see  the 
accounts.  1  asked  him  every  time  I  saw  him  that  I  would  like 
to  see  the  books.  I  think  I  told  him  before  signing  the  con- 
tract that  1  wanted  to  see  his  books.  I  asked  him  a  great 
many  times.     I  did  not  see  them.     He  would  not  let  me." 

1.  The  contract  upon  which  the  action  is  based  is  attacked 
as  unconscionable,  because  it  provides  that,  if  the  company 
fails  to  make  any  of  its  payments,  all  sums  paid  prior  to  de- 
fault shall  be  forfeited  as  part  of  the  damages  for  the  use  of 
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the  goods,  and  the  goods  shall  be  returned  to  the  plaintiff. 
Whether  or  not  the  courts  will  enforce  the  forfeiture  clause 
with  respect  to  the  payments  made  is  not  a  question  presented 
upon  this  appeal.  The  contract  expressly  confers  upon  plain- 
tiff the  right  to  take  the  chattels  upon  default  of  defendant. 
We  do  not  think  that  this  right  is  subject  to  a  settlement  with 
the  defendant  with  respect  to  such  payments.  When  the  pur- 
chaser or  bailee  fails  to  make  the  payments  required  by  the 
contract,  the  seller  or  bailor  may,  in  replevin,  recover  pos- 
session of  the  chattels.  {Pufer  v.  /?cJ<ftv,  36  Hun.  480;  Bal- 
lard V.  Burgeit.  40  N.  Y.  314;  Austin  v.  Dye,  46  N.  Y.  500: 
Thirlhyw  Rainhnn  (Mich.)  63  N.  W.  Rep.  159;  Ryan  v. 
Waynon  (Mich.)  66  N.  W.  Rep,  370.  This  conclusion  is  sup- 
ported by  the  rulings  in  IleinhoMe  v.  Zughaunu  6  Mont  344, 
5  Pac.  879;  iSUver  Bow  Jf.  ctr  M.  Co.  v.  Lowry,  6  Mont.  288, 
12  Pac.  652,  and  J///r;»  v.  RWsall,  7  Mont.  185,  14  Pac.  701.) 
2.  That  the  defense  interposed  by  the  answer  is  equitable 
in  its  nature  is  conceded  by  the  parties.  Although  defendant 
asks  the  court  to  declare  the  contract  null  and  void,  the  failure 
to  oflfer  a  return  of  the  goods  obtained  under  it,  or  to  give  an 
excuse  for  the  omission  to  do  so,  renders  the  defense  pleaded 
unavailing  for  purposes  of  rescission.  Indeed,  relief  by  re- 
scission would  not  benefit  defendant,  for  the  title  to  the  goods 
was  in  plaintiff  when  the  contract  was  made.  His  title  does 
not  come  from  or  depend  on  the  contract.  If  the  contract 
were  declared  void,  the  chattels  would  go  to  plaintiff,  and  de- 
fendant might  have  an  action  to  recover  whatever  he  has  paid 
for  them.  So,  if  the  contract  were  rescinded,  plaintiff  must 
necessarily  recover  possession  of  the  property. 

The  plaintiff  urges  that  the  complaint  does  not  state  facts 
which  would,  if  proved,  authorize  a  reformation  of  the  con- 
tract, for  the  reason  that  defendant  knew  exactly  what  the 
language  and  imjwrt  of  the  writing  was,  and  that,  therefore, 
there  was  no  mistake,  induced  by  fraud  or  otherwise,  as  to  the 
terms  and  conditions  of  the  contract,  and  hence  the  writing 
must  stand  as  the  only  evidence  of  the  only  contract  that  was 
entered  into.     This  view  of  the  jurisdiction  of  equity  is  too 
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narrow.  In  our  opinioti,  the  answer  states  facts  sufficient,  if 
proved,  to  warrant  the  remedy  of  reformation.  True,  the 
written  contract  was  fully  understood  by  defendant  at  the  time. 
It  intended  to  sign  j  ust  the  paper  it  did  sign.  But  this  willingness 
of  defendant  was,  it  is  alleged,  brought  about  by  the  fraudu- 
lent misrepresentations  of  plaintiff  upon  which  the  defendant 
relied.  The  defendant  alleges  that  the  real  contract  between 
the  parties  was  that  defendant  should  pay  the  plaintiff  what- 
ever was  owing  by  Rohrbaugh  to  plaintiff,  and  that  $449. 06 
was  the  amount  of  the  debt.  The  court  will  look  beyond  the 
question  whether  the  party  knew  and  understood  the  words 
employed  to  the  true  intention  of  the  parties  when  they  agreed 
upon  the  words.  ^<If  the  instrument  does  not  express  the 
true  intention,  although  there  was  no  slip  of  the  pen  or  mis- 
take made  in  merely  writing  words,  the  instrument  will  be 
reformed."  {Dunn  v.  O'Mara,  70  111.  App.  609.)  In 
the  case  of  Graham  v.  Grui/nn  (Tenn.)  43  S.  W.  749, 
the  court  said:  <<But  this  state  of  willingness  upon  the  part 
of  the  complainant  was  superinduced  by  the  fraudulent  state- 
ment of  the  defendant  that  these  figures  represented  one-half 
of  the  value  of  the  property  agreed  upon  as  a  basis  of  the  con- 
tract— ^that  is,  one- half  of  what  defendant  had  agreed  to  give 
Barrett — ^together  with  one-half  of  the  expense  of  moving  the 
plant.  Under  the  authorities  above  cited,  and  on  principle, 
we  think  there  is  no  doubt  that  the  complainant  is  entitled  to 
a  reformation." 

Defendant  claims  that  the  real  contract  was  that  it  was  to 
pay  $449.06,  instead  of  $649.06,  as  stated  in  the  contract  sued 
on,  and  that  it  was  induced  to  sign  the  latter  by  fraudulent 
representations.  The  relief  which  it  seeks  is  reformation, 
so  that  $449.06  shall  take  the  place  of  $649.06,  and  then  the 
enforcement  of  the  contract  as  reformed.  This  is  evidently 
the  view  taken  by  the  court  on  the  former  appeal.  (See  San- 
ford V.  Gates,  18  Mont.  398,  46  Pac.  669.)  As  suggested 
by  respondent's  counsel,  this  court  did  not  intend  to  say  that, 
if  a  written  contract  be  entered  into,  and  by  the  fraud  of  one 
of  the  parties  it  fails  to  express  the  true  agreement,  the  writ- 
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ten  instrument  is  to  be  disregarded,  and  recovery  had  upon 
oral  proof  of  the  real  agreement.  The  agreement  must  not 
be  confounded  with  the  written  evidence  of  it.  Upon  certain 
conditions  the  agreement  may  be  repudiated,  and  rescinded  for 
fraud;  but,  if  any  rights  are  claimed  thereunder,  the  written 
instrument  is  the  only  evidence  of  the  terms  of  that  agree- 
ment. If  by  fraud  the  writing  speaks  falsely,  it  must  be  re- 
formed; recovery  cannot  be  had  upon  an  oral  agreement  dif- 
fering in  its  terms  from  the  written  evidence  of  it  made  by 
the  parties.  These  remarks  do  not  apply  to,  nor  are  we  con- 
sidering, a  case  where  an  oral  contract  is  made,  and,  instead 
of  the  contract  being  reduced  to  writing,  as  the  parties  con- 
templated, there  is  fraud  touching  the  execution  of  the  instru- 
ment, such  as  misreading,  the  surreptitious  substitution  of  one 
paper  for  another,  or  obtaining  by  some  trick  or  device  an  in- 
strument which  the  party  did  not  intend  to  give.  ( George  v. 
Tate^  102  U.  S.  564.)  In  such  cases  it  may  be  that  reforma- 
tion is  not  prerequisite  to  recovery  on  the  actual  contract,  for 
the  reason  that  the  written  instrument  was  not  intended  to  be 
made. 

Defendant  complains  that  the  question  whether  the  fal&e 
representations  of  plaintiff  induced  it  to  make  the  contract 
should  have  been  submitted  to  the  jury.  Learned  counsel  in- 
sists that  the  defendant  was  deprived  of  a  constitutional,  legal, 
and  sacred  right  by  the  action  of  the  trial  court  in  refusing  to 
permit  the  jury  to  pass  upon  that  question  of  fact.  The  de- 
fense was  equitable.  Where  an  equitable  defense  is  inter- 
posed, the  court  exercises  the  power  and  jurisdiction  of  a 
chancellor,  and  may  or  may  not,  according  to  its  discretion, 
order  issues  to  a  jury.  If  the  remedy  sought  be  equitable, 
the  court  is  not  bound  to  call  a  jury,  and,  if  it  does  call  one, 
it  is  only  for  the  purpose  of  enlightening  its  conscience,  and 
not  to  control  its  judgment.  The  decree  which  it  must  ren- 
der upon  the  law  and  the  facts  must  proceed  from  its  own 
judgment  respecting  them,  and  not  from  the  judgment  of 
others.  {Gallagher  v.  BoBey^  1  Mont.  467;  Ba»ey  v.  GaJia- 
gher,  20  Wall.  670.)     The  court  must  determine  the  issues 
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for  itself,  and  therefore  the  ciourt  may  direct  a  verdict,  though 
the  evidence  be  conflicting.  This  conclusion  inevitably  fol- 
lows from  the  doctrine  announced  in  Basey  v.  GaLlaghery  su- 
pra; Fabian  v.  Collins^  3  Mont.  215;  Mantle  v.  Noye%^  5 
Mont  274,  6  Pac.  866;  Beck  v.  Beck^  6  Mont  318,  12  Pac. 
694;  Arnold  v.  Sinclair,  12  Mont  277,  29  Pac.  1124;  Leg- 
gait  V.  Leggatty  13  Mont.  190,  33  Pac.  6;  Kleinschmidt  v. 
Greiser,  14  Mont.  494,  37  Pac.  6;  Zickler  v.  Deegan,  16 
Mont  198,  40  Pac.  410;  and  the  rule  is  well  expressed  in 
Galvin  V.  Palmer,  113  Cal.  46,  46  Pac.  172.  In  that  case 
the  jury  had  rendered  a  verdict  by  direction  of  the  court  be- 
low, and  judgment  was  entered  in  accordance  therewith.  The 
court  say:  < 'While  it  is  true  that  in  actions  at  law,  where  a 
trial  by  jury  is  a  matter  of  right  to  either  party,  it  is  error 
for  the  court  to  instruct  the  jury  to  render  its  verdict  for  one 
or  the  other  when  the  evidence  is  conflicting,  the  rule  does  not 
obtain  where,  in  equity,  a  jury  is  impaneled  merely  as  a  body 
advisory  to  the  court,  to  assist  it  in  determining  disputed 
facts.  In  such  cases  the  court  may,  even  under  conflicting 
evidence,  reject  the  verdicts,  general  or  special,  of  the  jury, 
and  enter  a  decree  in  accordance  with  its  own  determination, 
or,  what  is  an  equivalent,  it  may  direct  a  particular  verdict 
upon  the  facts  as  being  in  accord  with  its  own  conclusions. 
There  was  no  error,  therefore,  in  the  court's  instruction,  even 
if  it  be  conceded  that  the  evidence  was  conflicting.''  Unless, 
as  a  matter  of  law,  the  evidence  was  such  as  to  require  a  find- 
ing for  defendant,  it  cannot  successfully  complain  of  the  action 
of  the  court  in  directing  a  verdict  in  conformity  with  its  own 
views  of  the  effect  of  the  evidence;  in  other  words,  if  defend- 
ant was  entitled,  upon  the  evidence  adduced,  to  a  decision  es- 
tablishing the  truth  of  its  defense,  then  the  instruction  was 
erroneous,  but  not  otherwise.  It  was  not  so  entitled  if  a  sub- 
stantial conflict  existed  as  to  any  material  averment  of  the 
defense. 

To  warrant  reformation  on  the  ground  of  deceit  by  means 
of  false  representation,  it  is  essential  that  the  false  representa- 
tion induced  the  party  asking  such  relief  to  enter  into  the  con- 
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tract  soQght  to  be  reformed.  He  must  have  believed  it  to  be 
true,  and  acted  on  the  faith  of  it.  In  the  absence  of  such  be- 
lief and  resultant  action,  he  was  not  deceived.  Such  is  the 
rule  in  all  cases  at  law  and  in  equity  where  the  action  or  de- 
fense is  founded  upon  fraud  alleged  to  have  been  accomplished 
by  means  of  false  representations.  {Farrar  v.  Churchill^  135 
r.  S.  615,  10  Sup.  Ct.  771;  Humphrey  v.  Merriam,  32  Minn. 
197,  20  N.  W.  138;  2  Beach  Mod.  Eq.  Jur.  Sec.  85;  Taylor 
V.  Guesty  58  N.  Y.  262;  Bigelowon  Fraud,  page  64.) 

The  court  below  had  the  advantage,  not  possessed  by  this 
court,  of  hearing  the  testimony  orally  delivered  by  the  wit- 
ness Gates,  and  of  observing  his  demeanor  and  manner  of 
testifying.  The  court  found  that  defendant  did  not  believe 
the  false  representations  to  be  true  when  it  entered  into  the 
contract.  Gates  was  the  president  and  managing  officer  of 
defendant.  He  alone  represented  it  in  all  matters  pertaining 
to  the  contract  with  plaintiff.  The  important  question  was, 
did  he  believe  the  false  lepresentations  to  be  true,  and  act  on 
them  ?  Was  he  deceived  by  plaintiff  ?  As  presented  in  the 
record,  his  testimony  is  not  without  uncertainty,  and  self- 
contradiction.  He  testified  that  he  was  suspicious  from  the 
very  first  that  plaintiff  had  fraudulently  swelled  the  account 
against  Kohrbaugh;  that  plaintiff  always  refused  to  permit  an 
inspection  of  his  books;  that  he  was  satisfied  at  the  time  he 
signed  the  contract  that  the  amount  stated  was  incorrect;  that 
he  accepted  plaintiff^s  assurance,  and  signed  the  contract  un- 
der protest.  Eight  and  nine  months  afterwards  he  made  pay- 
ments on  the  contract,  expressly  recognizing  its  validity  by 
preparing  and  accepting  receipts  for  interest  paid  by  him  on 
the  remainder  of  the  $649.06.  When  recalled  after  plaintiff 
had  argued  the  motion  to  direct  the  jury,  Gates  testified  that 
he  became  satisfied  from  his  conversations  with  plaintiff  that 
the  amount,  |649. 06,  was  correct,  and  that  he  then  signed  the 
agreement.  The  burden  of  proof,  in  both  of  the  senses  in 
which  the  term  is  used,  rested  upon  the  defendant,  and  the 
court  found  from  the  testimony  of  the  managing  officer  of  de- 
fendant that  he  did  not  believe  the  representation  of  plaintiff 
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to  be  true.  The  trial  court  was  the  exclusive  judge  of  the 
credibility  of  the  witness  and  of  the  weight  of  his  evidence. 
The  evidence  would  warrant  a  finding  to  the  contrary;  that  is 
to  say,  there  was  evidence  tending  to  prove  that  defendant 
believed  the  false  representation  to  be  true.  There  was  also 
evidence,  presented  by  the  testimony  of  Gates,  having  a  strong 
tendency  to  show  disbelief  and  nonreliance.  To  pass  upon 
this  conflict  was  the  province  of  the  trial  court,  and  a  duty 
peculiarly  confided  to  it.  We  cannot  disturb  its  finding  with- 
out disregarding  a  well-established  and  familiar  principle. 

The  contemporaneous  oral  promise  said  to  have  been  made 
by  Sanford,  to  the  effect  that  he  would  rectify  any  mistake  in 
the  amount,  while  it  was  evidence  tending  to  prove  fraud,  may 
not  be  imported  into  the  written  contract,  for  the  reason  that 
it  was  not  intended  by  the  parties  to  be  incorporated  into  that 
agreement;  nor  can  the  defendant  be  permitted  to  set  up  that 
he  signed  the  contract  in  reliance  upon  an  oral  agreement, 
made  at  the  time,  relating  to  the  subject  of  the  contract,  and 
qualifying  or  varying  the  instrument  which  he  signed.  Where 
there  is  no  fraud  or  mistake  in  the  preparation  of  the  instru- 
ment, and  it  appears  that  the  party  signing  understood  its 
language  and  purport,  it  cannot  be  reformed  on  Jthe  ground 
that  he  signed  upon  the  faith  of  a  contemporaneous  oral  prom- 
ise which  was  not  kept,  nor  may  such  promise  be  received  in 
evidence  to  control  the  written  contract.  In  equity,  as  at  law, 
a  written  contract  merges  all  prior  and  contemporaneous  ne- 
gotiations and  promises  made  by  word  of  mouth  in  reference 
to  the  subject  of  the  instrument.  The  presumption  is  conclu. 
sive  that  the  whole  agreement  is  embraced  in  the  writing;  and 
while,  in  equity,  a  written  contract  may  be  canceled  or  re- 
formed for  fraud  or  mistake,  it  may  not  be  canceled  on  the 
ground  that  the  oral  promise  has  not  been  kept,  nor  reformed 
on  the  ground  that  such  promise  was  made,  unless  it  be  shown 
that  its  omission  therefrom  was  by  mistake,  fraud  or  accident. 
It  was  not  contemplated  or  intended  by  either  party  that  the 
oral  promise  of  plaintiff  should  be  inserted  in  the  contract. 
Defendant  perhaps  relied  upon  that  promise.  If  so,  its  duty 
Vol.  21—19 
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was  to  reduce  the  oral  undertaking  or  promise  to  writing.  As 
was  said  by  Judge  Rapalio  in  Wilson  v.  Been,  74  N.  Y.  531: 
*  'The  very  purpose  of  the  rule  which  excludes  evidence  of 
such  declarations  is  to  avoid  the  uncertainties  attendant  upon 
such  evidence,  and  equity  will  not  set  aside  the  important  and 
well-settled  rule  for  the  purpose  of  relieving  a  party  against 
a  ribk  which,  upon  his  own  showing,  if  it  be  true,  he  has  vol- 
untarily incurred.  It  is  only  when  through  fraud  or  mistake 
a  party  has  executed  an  instrument  which  he  believes  to  be  in 
accordance  with  the  real  agreement,  but  which  is  in  fact  dif- 
ferent, that  equity  will  relieve.''  It  is  to  be  observed,  also, 
that  the  complaint  is  not  based  upon  the  theory  that  such 
reformation  is  desired. 

We  have  given  this  case  most  careful  consideration.  The 
seeming  injustice,  from  an  ethical  point  of  view,  which  de- 
fendant has  suffered  at  the  hands  of  plaintiff,  strongly  appeals 
to  us,  and  we  have  endeavored  to  find  an  equitable  ground  or 
principle  which  could  be  invoked  in  this  suit,  and  applied  for 
its  relief.  We  are  unable  to  do  so.  The  doctrines  which 
govern  the  state  of  facts  presented  by  the  pleadings  and  evi- 
dence are  well  settled;  and,  while  it  may  be  conceded  that  they 
seem  to  wprk  hardship  in  some  individual  instances,  their  wis- 
dom cannot  well  be  questioned.  An  established  rule  of  law 
must  operate  equally  upon  all  cases  falling  within  it,  without 
regard  .to  the  views  entertained  by  the  judges  touching  the 
supposed  hardship  occasioned  in  the  particular  case. 

The  judgment  and  order  appealed  from  are  afBrmed. 

A  firmed, 
Pembebton,  C.  J.,  dissents. 

Hunt,  J.  I  concur  with  reluctance,  but  am  unable  to  reach 
any  other  conclusion  than  one  of  affirmance  under  the  princi- 
ples of  law  properly  applicable. 
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CHARLES  KELLY,  Respondent,    v.    JOS.    K.    CLARK, 

'  '  '        '21    291 

(IMPLEADED  WITH  OTHERS)  APPELLANT.  j  ^     g 

[Submitted  Jan.  33, 1898.   Decided  Jaly  6, 1898.1 

Corporations  —  Insoh^ency  —  Remedy  of  Creditors  —  Stock- 
holders*  Liability — Torts — Pleading — Surplusage — LiTnita- 
tions — Accrual  of  Ca/use. 

1.  WtaA«  a  complaint  by  a  creditor  of  a  corporation  to  enforce  a  stockliolder's  statu- 
tory liability  unnecessarily  alleges  actual  fraud  on  the  part  of  defendant,  the  aUept- 
tlon  will  be  treated  as  surplusage,  and  plaintiff  may  recoyer  on  proof  of  proper  alle- 
gations of  fraud  in  law.  no  motion  to  correct  the  pleading  being  made. 

2.  Since  Comp.  St.  1887,  Diy.  6.  C.  25,  Sec.  457,  proylding  that  stockholders  shall  be  In- 
dlTidually  liable  to  creditors  to  the  amount  of  their  unpaid  stock  for  all  acts  of  the 
company  until  the  whole  amount  of  stock  subscribed  for  shall  haye  been  paid  in,  pre- 
scribes no.remed]^  a  judgment  creditor  wbose  execution  against  the  corporation  has 
been  returned  nulla  hona  may  go  Into  equity  to  obtain  relief  against  the  stock- 
holders. 

3.  Under  Const.  Art.  15,  Sec.  10,  proylding  that  no  corporation  shall  issue  stock  except 
for  labor  done  or  money  and  property  actually  paid,  and  all  fictitious  Increase  of 
stock  shall  be  yold;  and  under  Comp.  bt.  1P87,  Diy.  6,  C.  26,  Sec.  467,  proyldlng  that 
stockholders  shall  be  indlyldually  liable  to  creditors  to  tbe  amount  of  their  unpaid 
stock  for  all  acts  of  the  company  until  the  whole  amount  of  stock  subscribed  for 
shall  liaye  been  paid  in;  and  Section  468,  proyldlng  that  the  trustees  of  a  company 
may  purchase  mines  and  issue  stock  to  the  amount  of  the  yalue  thereof,  in  payment  ^ 
thereof,  which  shall  be  taken  as  full  paid  stock,  and  not  liable  to  any  further  call,—  ' 
the  purchase  of  a  mine  which  the  stockholders  knew  was  worth  not  oyer  $125,000,  ' 
and  payment  therefor  in  stock  whose  par  yalue  is  (7,600,000,  which  is  repurchased 
by  the  stockholders  with  full  knowledge  of  the  transaction  at  2%  per  cent,  of  Its  par 
yalue,  is  fraudulent  as  to  a  creditor,  and  the  stock  wllfbe  treated  as  unpaid  to  the 
extent  of  the  difference  between  the  actual  yalue  of  the  mine  and  the  nominal  yalue 
of  the  stock. 

4.  One  accepting  mining  stock  issued  to  him  with  knowledge  that  it  was  Issued  for  a 
mine  worth  only  about  l^  per  cent,  of  tbe  total  stock  subscribed  cannot  escape 
liability  to  creditors  for  tbe  unpaid  balance  on  the  ground  that  he  did  not  sign  the 
stock  subscription  list. 

5.  Under  Comp.  St.  1887,  Diy.  5,  C.  25,  Se  .  457,  proyldlng  that  stockholders  shall  be  In- 
dlyldually liable  to  tbe  amount  of  their  unpaid  stock  for  all  acts  and  contracts  of  the  . 
company  until  the  whole  amount  of  stoc^  subscribed  for  shall  haye  been  paid  In,  a 
holder  of  such  unpaid  stock  Is  liable  for  the  torts  of  the  corporation. 

6.  The  statute  of  limitations  (Comp.  ^t.  1887,  Diy.  i,  Sec.  42),  does  not  begin  to  run 
against  a  stockholder  of  a  corporation  liable  on  unpaid  stock  for  a  tort  of  the  cor- 
poration, until  the  creditor  has  liquidated  his  claim,  or  reduced  It  to  Judgment,  and 
failed  to  make  it  against  the  corporation,  unless  it  appears  to  be  useless  to  proceed 
against  the  corporation. 

Appeal  from  District    Court ,   Lewis  and  Clarke    County; 
UoTOce  R.  Buck^  Judge, 

Suit  by  Charles  Kelly  against  the  Fourth   of  July  MioiDg 
Company,  Joseph  K.  Clark,  and  others.     There  was  a  judg- 
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ment  for  plaintiff  against  Joseph  K.  Clark,  and  from  the 
judgment  and  an  order  denying  a  new  trial  he  appeals.  Af- 
firmed. 

Statement  of  the  facts  by  the  justice  delivering  the  opinion. 

The  Fourth  of  July  Mining  Company,  a  mining  corpora- 
tion, was  organized  under  the  laws  of  Montana  (Chapter 
XXV,  Fifth  Division,  General  Laws  of  1887)  on 
December  19,  1889.  Its  capital  stock  named  in 
the  articles  of  incorporation  was  $7,500,000,  consisting 
of  750,000  shares  of  $10  each.  The  articles  of  in- 
cor|X)ration  were  signed  by  J.  K.  Pardee,  8.  T.  Hauser,  E. 
Zimmerman,  W.  F.  Sanders,  T.  K.  Kleinschmidt,  J.  K. 
Clark,  and  L.  Teuscher.  These  same  persons  were  named  in 
the  articles  as  trustees,  and  became%the  trustees  of  the  corpor- 
ation, which  was  immediately  perfected  in  its  organization  by 
the  election  of  the  defendant  J.  K.  Clark  as  president,  S.  T. 
Hauser  as  vice-president,  T.  H.  Kleinschmidt  as  treasurer,  C. 
B.  (iarrett  as  secretary,  and  J.  K.  Pardee  as  manager. 

The  complaint  of  the  plaintiff  (respondent  here),  after 
averring  the  facts  as  hereinbefore  set  forth  in  relation  to  the 
incorporation  and  organization  of  the  corporation,  then  alleges 
that  the  trustees  of  said  company,  for  the  purpose  of  fraudu- 
lently relieving  all  persons  who  had  theretofore  subscribed  for 
stock,  or  who  might  thereafter  subscribe  for  stock  or  who 
might  thereafter  by  any  means  become  owners  of  stot  k  in  the 
said  company,  from  any  personal  liability  by  reason  of  such 
subscription  or  ownership,  did  on  Dec.  19,  1889  cau  e  to  be 
spread  upon  the  records  of  the  meeting  of  the  trustees  a  reso- 
lution to  the  effect  that.  J.  K.  Pardee  appeared  before  the 
meeting,  and  offered  to  convey  a  seven-eighths  interest  of  the 
Fourth  of  July  Mine  to  the  corporation,  in  consideration  of 
750,000  shares  of  the  stock  of  said  corporation  and  that  the 
proposition  was  accepted.  It  is  averred  that,  upon  the  ac- 
ceptance of  said  proposition,  the  said  Pardee  transferred  to 
the  corporation  a  seven-eighths  interest  in  said  mine,  and  the 
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trustees  thereupon  directed  that  the  company  deliver  to  T.  H. 
Kleinschmidt,  trustee  for  J.  K.  Pardee,  by  agreement  with 
the  said  trustees,  all  of  the  capital  stock  of  said  company,  to- 
wit,  750,000  shares,  to  be  by  said  Kleinschmidt  distributed 
as  the  said  Pardee  should  direct;  that  the  seven-eighths  inter- 
est in  the  mine  conveyed  by  Pardee  to  the  corporation  was 
not  of  greater  value  that  $75,000,  and  that  each  and  all  of  the 
trustees  knew  at  the  time  of  conveyance  of  the  same  that  it 
was  of  no  greater  value  than  $75, 000,  but  that,  in  violation 
of  their  duty,  the  trustees  fraudulently,  and  with  intent  to 
relieve  such  persons  as  had  subscribed  for  stock  of  said  com- 
pany, or  who  might  thereafter  subscribe,  or  who  might  be- 
come owners  of  stock,  from  any  personal  liability  by  rea-on 
of  such  subscription  or  ownership,  accepted  the  conveyance 
from  Pardee  in  full  payment  for  750,000  shares  of  stock 
issued  as  aforesaid;  that  the  corporation  was  organized  to  pur- 
chase the  said  seven-eighths  interest  from  Pardee,  and  that 
for  such  purpose  the  defendants  Kleinschmidt,  Seligman, 
Clark,  Phelps,  and  the  other  parties  named  as  trustees,  to- 
gether with  others,  associated  themselves  to  organize  the  said 
mining  company,  and  to  acquire  the  said  property  under  the 
mutual  agreement  that  the  corporation  should  be  organized 
with  a  capital  stock  $7,500,000  in  shares  of  $10  each,  and 
that  all  of  the  stock  should  be,  as  it  afterwards  was,  trans- 
ferred to  said  Pardee  in  exchange  for  the  seven-eighths  inter- 
est in  the  mine,  each  of  the  persons  associating  themselves 
agreeing  to  take  from  Pardee,  after  the  stock  should  be  issued 
to  him,  a  certain  number  of  shares  of  the  stock  at  the  rate  of 
25  cents  per  share;  and  that  each  and  all  of  such  persons,  at  the 
time  they  associated  themselves  together,  well  knew  that  the 
said  seven-eighths  interest  in  the  said  mine  was  not  worth  to 
exceed  $75,000,  and  that  $7,500,000  was  a  sum  grossly  and 
fraudulently  in  excess  of  the  true  value  of  the  mine,  and  that 
the  said  agreement  to  so  issue  the  stock  to  the  said  Pardee  was 
entered  into  between  the  said  persons  so  associating  themselves 
with  the  fraudulent  intent  of  relieving  themselves  from  any 
personal  liability,  by  reason  of  their  becoming  the  owners  of 
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any  of  said  stock  upon  the  pretense  that  the  same  had  been 
fally  paid  for;  that  each  of  the  defendants  became  the  owner 
of  certain  shares  of  the  capital  stock  of  the  company,  defend- 
ant Clark  being  at  the  time  of  the  commencement  of  this 
action  the  owner  of  173,800  shares,  and  that  each  of  the  de- 
fendants acquired  his  stock  with  the  full  knowledge  of  the 
fact  that  the  same  had  been  originally  issued  to  Pardee  upon  a 
gross  and  fraudulent  overvaluation  of  the  property  transferred 
in  exchange  for  the  same,  and  that  the  said  property  so  trans- 
ferred was  of  a  value  not  to  exceed  $75,000,  by  reason  of 
which  plaintiff  averred  that  all  of  said  stock  so  held  by  the 
defendants  is  unpaid  stock,  except  in  the  proportion  which 
$75,000  bears  to  $7,500,000. 

The  plaintiff  then  avers  that  on  June  28,  1894,  he  recovered 
a  judgment  against  the  Fourth  of  July  Mining  Company  in 
the  sum  of  $15,600  and  costs,  for  damages  on  account  of  per- 
sonal injuries  plaintiff  received  while  in  the  service  of  the  de* 
fendant  company  and  under  contract  with  it;  that  execution 
was  duly  issued  upon  said  judgment,  but  that  the  same  was 
returned  wholly  unsatisfied;  and  that  the  Fourth  of  July  Min- 
ing Company  is  wholly  insolvent.  The  plaintiff  demanded 
judgment  that  the  amount  due  and  unpaid  upon  the  stock  of 
said  mining  company  held  or  owned  by  defendants  may  be  de- 
termined by  the  court,  and  that  they  and  each  of  them  be  ad- 
judged to  be  indebted  thereon  to  the  said  mining  company 
upon  each  share  of  stock  held  or  owned  in  the  amount  of  the 
face  value  thereof,  to-wit,  $10,  less  such  proportion  of  the 
sum  of  $10  as  $75,000  bears  to  $7,500,000;  that  they  and 
each  of  them  be  required  to  pay  into  court  such  sums  as  may 
be  so  found  due;  and,  that  out  of  the  sum  so  paid,  plaintiff  be 
paid  the  amount  of  his  judgment  against  the  corporation,  with 
interest  and  costs. 

The  defendant  Clark  denied  the  allegations  of  the  com- 
plaint in  relation  to  the  fraudulent  intent  and  purposes  alleged 
in  plaintiff^ s  complaint  pertaining  to  the  organization  and  pur- 
poses of  the  organization  of  the  corporation,  and  set  forth 
affirmatively  <<that  at  the  first  meeting  of   the   board  of  di- 
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rectors  of  the  company  a  proposition,  similar  to  the  one  re- 
ferred to  in  the  complaint,  was  made  to  the  directors;  that 
said  proposition  was  referred  to  a  committee  of  three  mem- 
bers of  the  said  board  of  directors,  to  investigate  said  propo- 
sition and  report  thereon  to  said  board  of  trustees;  that  the 
committee  reported  that  the  property  offered  for  sale  was 
worth  the  consideration  asked  therefor,  and  that  it  was  for  the 
best  interest  of  said  corporation  to  accept  such  proposition  and 
purchase  said  property;  and  that  thereafter  defendant  Clark, 
relying  on  the  report  of  said  committee,  and  in  good  faith  be- 
lieving the  same,  and  with  no  intention  at  that  time  of  buying 
any  stock  in  said  company,  and  without  having  agreed  to  buy 
any  thereof,  voted  to  accept  such  proposition.  Clark  further 
states  that  he  never  bought  or  agreed  to  buy  any  stock  in  said 
corporation  until  long  after  the  stock  had  been  issued  in  pay- 
ment of  the  same,  and  that  he  never  did  buy  any  stock  except 
such  as  was  purchased  by  him  in  open  market,  and  that  all 
such  stock  was  on  its  face  declared  to  be  fully  paid.  Defend- 
ant's answer  also  sets  forth  the  fact  that  on  the  19th  day  of 
December,  1889,  the  Fourth  of  July  property  so  bought  by 
the  company  was  of  the  reasonable  value  of  17,500,000." 

The  defendant  Clark,  for  a  separate  defense,  also  alleged 
that  the  injury  which  the  plaintiff  herein  suffered,  and  for 
which  he  recovered  the  judgment  mentioned  in  the  complaint 
herein,  was  received  by  him  more  than  three  years  before  the 
commencement  of  this  action,  and  that  all  the  stock  which  he 
ever  bought  or  owned  in  said  defendant  company  was  so 
bought  more  than  four  years  prior  to  the  commencement  of 
this  action. 

The  defendants  Selignian  and  the  Fourth  of  July  Mining 
Company  filed  a  separate  answer,  setting  forth  substantially 
what  the  answer  of  defendant  Clark  contained  in  relation  to 
the  denials  of  fraud  alleged  in  plaintiff's  complaint. 

The  plaintiff  replied  to  defendant  Clark's  answer,  denying 
(ylark's  belief  in  the  report  of  the  committee  in  relation  to  the 
value  of  the  mine,  or  that  he  acted  thereon  in  good  faith,  de- 
nying that  defendant  Clark  never  agreed  to  buy  stock  In  the 
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corporation  until  long  after  the  stock  had  been  issued  in  pay- 
ment for  the  mine,  and  denying  that  all  or  any  of  the  rest  of 
the  stock  ever  bought  or  owned  by  defendant  was  bought  by 
him  from  a  prior  purchaser,  who  had  bought  the  same  in  open 
market.  The  replication  to  the  other  answer  is  substantially 
the  same  as  the  last. 

The  case  was  tried  to  a  jury.  Separate  findings  were  re- 
turned. The  court  adopted  all  the  findings  of  the  jury  ex- 
cept two.  Conclusions  of  law  were  made  by  the  court,  ren- 
dering J.  K.  Clark  liable  for  the  claim  of  plaintiff.  Judgment 
was  ordered  accordingly  in  plaintiff's  favor,  against  Clarir,  but 
in  favor  of  defendants  Kleinschmidt  and  Seligman.  Defend- 
ant Clark  moved  for  a  new  trial,  which  was  denied.  He  ap- 
peals to  this  court  from  the  judgment  and  the  order  denying 
his  motion  for  a  new  trial. 

Clayherg  <j&  Corhett^  John  B,  Wdcom^^  Wm,  IL  De  Wdt 
and  Tko%,  C.  Bach,  for  Appellant. 

It  is  contended  on  the  part  of  appellant  that  the  court  be- 
low erred  in  ordering  judgment  for  the  plaintiff  in  this  that 
neither  the  complaint  nor  the  evidence  herein  support  the  said 
judgment.  It  is  difficult  to  determine  from  an  examination 
of  the  complaint  or  from  the  evidence  submitted  whether  it 
is  sought  to  charge  the  defendant  solely  as  a  subscriber  of 
stock  for  the  difference  between  what  he  actually  paid  there- 
for and  the  par  value  thereof,  or  whether  it  is  sought  to 
charge  him  with  fraud  as  a  director  of  the  company.  From 
the  complaint  it  would  appear  that  the  plaintiff  seeks  to  re- 
cover on  the  theory  that  the  trustees  fraudulently  and  with  in- 
tent to  deceive,  and  for  the  purpose  of  relieving  themselves  of 
personal  liability  on  any  stock  they  might  buy  in  the  said 
company,  and  with  the  intention  of  becoming  stockholders 
caused  all  the  capital  stock  to  be  issued  to  J.  K.  Pardee,  in 
payment  of  property  which  they  claim  was  of  the  value  of 
only  $75,000.  It  will  be  seen  then  that  actual  fraud  is 
charged,  but  it  is  not  alleged  that  plaintiff  was  misled  by  any 
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action  of  the  trastees  nor  is  it  alleged  or  shown  by  the  evi- 
dence how  Kelly  was  placed  in  any  diflFerent  position,  with 
reference  to  the  injury  sustained  by  him  and  by  reason  of  the 
issuance  of  the  stock  in  payment  of  the  property  in  excess  of 
its  actual  value,  than  he  would  otherwise  have  been,  no  dam- 
age was  shown  to  haye  resulted  to  Kelly.  It  can  hardly  be 
said  that  when  Kelly  entered  the  employ  of  the  Fourth  of 
July  Company  he  anticipated  being  injured  and  was  willing 
to  suffer  the  injury  relying  upon  the  fact  that  the  capital 
stock  of  the  company  for  which  he  worked  was  in  the  hands 
of  persons  who  had  not  paid  full  par  value  therefor.  If  the 
testimony  on  behalf  of  plaintiff  shows  any  fraud  it  is  con- 
structive and  not  actual.  To  entitle  plaintiff  to  recover  here 
he  must  prove  actual  fraud.  (Biglow  on  Frauds,  Vol.  1, 
page  42;  Thompson  on  Corporations,  Vol.  2,  S.  1629.)  Alle- 
gation of  fraud  is  not  proved  by  proof  of  mistake.  (39  Cal. 
532;  Thompson  on  Corporations,  Vol.  2,  S.  1619.)  If  it  is 
sought  to  charge  Clark  for  balance  unpaid  on  a  subscription 
to  stock  of  the  corporation,  we  contend  that  the  judgment  is 
not  supported  by  the  pleadings  or  the  evidence,  and  that  the 
court  below  erred  in  rendering  judgment  thereon.  It  is  ad- 
mitted by  the  plaintiff's  complaint  that  the  seven-eighths  in- 
terest in  the  Fourth  of  July  Mine  at  the  time  it  was  pur- 
chased by  the  Fourth  of  July  Company  was  of  the  value  of 
$76,000.  The  court  found  its  value  to  be  $126,000.  The 
value  of  the  shares  at  the  time  of  their  issuance  to  Pardee, 
was  nil.  The  company  was  organized  for  the  purpose  of 
carrying  on  mining  operations;  the  property  purchased  was 
mining  property;  the  shares  issued  therefor  were  what  is 
known  in  this  country  as  mining  shares,  and  bore  on  their 
face  the  statement  that  they  were  fully  paid  and  non-assessa- 
ble. The  property  for  which  these  shares  were  issued  had  an 
actual  substantial  value,  and  we  contend  that  under  no  theory 
can  it  be  held  that  any  purchaser  of  these  shares,  even  with  a 
knowledge  of  the  conditions  under  which  they  were  issued, 
could  be  held  as  a  subscriber  of  stock  for  the  difference  be- 
tween the  amount  paid  therefor  and  the  par  value  thereof. 
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At  common  law  it  is  well  settled  that  corporate  creditors  can- 
not hold  stockholders  liable  on  stock  which  has  been  issaed 
for  property,  even  though  the  property  was  turned  over  to 
the  corporation  at  the  agreed  valuation  which  was  largely  in 
excess  of  the  real  value  of  the  property,  provided  the  prop- 
erty has  some  substantial  value.  ( Van  Cott  v.  Va/n  Brunt^ 
82  N.  Y.  535;  Fogg  v.  Blair,  139  U.  S.  118;  Barr  v.  New 
York,  Etc.,  Railroad,  125  N.  Y.  262;  Bickley  v.  Schlag, 
20  Atl.  Rep.  250;  Clow  v.  Brown,  31  N.  E.  Rep.  361;  Du- 
pent  V.  Tilden,  42  Fed.  Rep.  87;  Coffin  v.  RandaU,  1  Corp. 
&  L.  J.  326;  Conthiental  fTdegraph  Co.  v.  Nelson,  18  Weekly 
Digest  48;  Morrison  y.  ^Globe  Panorama  Co.,  28  Fed.  Rep. 
817:  Crawford  V.  Rohrer,  59  M.  D.  599;  Phdan  v.  Bayard, 
5  Dill.  45;  IScofield  v.  Thayer,  105  U.  S.  143;  Andersm's 
Case  L.  R.,  1  Ch.  D.  75;  Cook  on  Stock  and  Stockholders, 
3rd  Ed.,  Vol.  1,  S.  26.)  We  contend  that  the  common  law 
with  reference  to  the  liability  of  stockholders  still  obtains  in 
Montana.  The  Montana  Constitution  provides  that  no  cor- 
poration shall  issue  stock  or  bonds  except  for  labor  done,  or 
mocey  or  property  actually  received;  and  all  fictitious  stock 
or  indebtedness  shall  be  void.  This  constitutional  provision 
is  the  same  as  is  embraced  in  the  constitution  of  various  other 
states  where  it  has  been  held  that  the  provision  is  applicable 
and  effective,  only  when  the  issue  of  stock  is  entirely  ficti- 
tious, and  that  it  does  not  intidrfere  with  the  customary  meth- 
o<ls  of  starting  a  corporation  enterprise  by  the  issue  of  stock 
and  bonds  in  payment  of  corporate  property.  (Cook  on  Stock 
and  Stockholders,  3rd  ed.,  Vol  1,  S.  47;  Peoria  Railroad  Co. 
V.  Tkompson,  103  111.,  107;  Stein  v.  Howard,  65  Cal.  616; 
j^efuphis  Railroad  v.  Dow,  120  U.  S.  287;  Pogg  v. 
Blair,  137  U.  S.  118.)  Nor  do  the  Montana  Statutes  change 
the  rule  with  reference  to  the  liability  of  stockholders.  Sec- 
tion 457  of  the  Fifth  Division  of  the  General  Laws  Compiled 
Statutes  of  Montana  provides  that  '^The  parties  or  stock- 
holders of  every  company  incorporated  under  the  provisions 
of  this  article  shall  be  severally  and  individually  liable  to  the 
creditors  of  the  company  under  which  they  are  stockholders 
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to  the  amount  of  the  unpaid  stock  held  by  them  respectiyely, 
for  all  acts  or  contracts  made  by  such  company,  until  the 
whole  amount  of  capital  stock  subscribed  for  shall  have  been 
paid  in.'^  The  succeeding  section,  Section  458,  provides  that 
''The  trustees  of  &uch  company  may  purchase  manufactories 
and  other  properties  necessary  for  their  business  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment  therefor, 
and  stock  so  issued  shall  be  declared  and  taken  to  be  full  stock 
and  not  liable  to  any  further  call;  neither  shall  the  holders 
thereof  be  liable  for  any  further  payment,  under  the  provis- 
ions of  Section  456  of  this  chapter,  but  in  all  statements  the 
reports  of  the  company  to  be  published  this  stock  shall  not\ 
be  stated  or  reported  as  being  issued  for  cash  paid  into  the 
company,  but  shall  be  reported  in  this  effect  according  to  the 
facts.''  This  statute  we  contend  is  simply  affirmatory  of  the 
common  law  doctrine  hereinbefore  stated,  and  it  surely  can- 
not be  held  that  Section  458,  even  by  implication  in  any 
manner  enlarges  the  rights  of  the  creditors  of  a  corporation  as 
against  the  stockholders. 

C  B.  Nolan  iSs  T,  J,   Walsh^  for  Respondent. 

The  sufficiency  of  the  evidence  to  sustain  the  specific  facts 
alleged  is  not  attacked  in  appellant's  brief.  The  claim  is 
made,  however,  that  in  point  of  law  the  complaint  is  insuffi- 
cient, not  because  of  any  formal  omissions  or  technical  lack, 
but  because  the  law  does  not  afford  any  relief  under  the  cir- 
cumstances, all  mere  questions  of  pleading  being  waived.  The 
sole  question  for  consideration  as  presented  by  the  brief  is, 
therefore,  whether  the  complaint  supports  the  judgment  The 
brief  asserts  that  it  is  ''well  settled"  that  stockholders  are  not 
liable  to  creditors  on  stock  issued  for  property  at  a  valuation 
largely  in  excess  of  its  true  value,  assuming  that  the  trustees 
knew  of  the  overvaluation.  The  question  was  mooted  at  one 
time,  but  no  court  has  undertaken  to  so  decide  within  ten 
years.  {Coffin  v.  Ramsdell^  11  N.  E.  20;  Adamant  Co.  v. 
Wallace,  48  Pac.  415-416;  Baynton  v.  Hatch,  47  N.  Y.  225; 
Boynton  v.  Andrews,  63  N.   Y.  93;  Bo^iglass  v.  Ireland,  73 
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N.  Y.  100;  Iron  Co.  v.  Drexel,  90  N.  Y.  87;  (1890)   GanM^ 
V.    ^Yater  Co.,  123  N.  Y.  91;  (1891)  National   T.   W.  Co.  v. 
Gilfillan,  124  N.  Y.  302;  (1891)  Goodrich  y.  Dorman,  UK. 
Y.  S,  879;  (1892)  Ilerhert  v.   UU,  20  fJ.  Y.  S.  743;  (1895) 
ir;4^'^<5  V.  Jone%,  34  N.  Y.  S.  203;  (1891)  Elyton  Land  Co.  v. 
Birmingham^  92  Ala.  407;    Coit  v.  iV".   CI  Gold  Amalgamat' 
ing  Co.y  119  U.  S.  343;  (1892)  Uoyd  v.  Preston,  146  U.  S. 
630;  (1890)  Libhy  v.  TbJ^y,  19  At.  904;    Wetherbee  v.  Bak^, 
35  N.  J.  E.  501;   Shickle  v.    ffa^te,  94  Mo.  410;  (1890)  Far- 
tners'  Bank  v.  Gallagher,  43  Mo.  App.  482;  (1891)  Luck^\. 
Tredway,  45  Mo.  App.  607;    Ailing  v.  Wenzd,  27   111.  App. 
511;    (1890)   Same  Case,  133   111.   264;    (1895)    Coleman  v. 
IIo\oe,  154  111.  458;  (1891)   Thayer  v.  El   Porno  M.   6fe.,  40 
111.  App.  344;    Bailey  v.  Coal    Co.,  69   Pa.    St  334;    (1895) 
Pen.  Sa^  Bank  v.  Stove  Polish  Co.,  63  N.  W.  514;   Osgood 
V.  King,  42  la.  478;  Chisholmy.  Forney,  21  N.  W.  664;  e/oct- 
«^  V.  Tra^,  20  N.  W.   764;  Bovlton  v.  Mills,  78   la.  460; 
(1894)  Henderson  v.  Tu7'ngren,   35  Pac.  495;  (1891)  6^<?^<*«V? 
/nv.   Cfe.  V.  jron  Chief  M.   Co.,  47  N.  W.  726;  (1892)  Ilospes 
V.  iV;    ir.  Car  Co.,  50  N.  W.  1117;  (1896)  Ilastincs  v.  /rem 
^an^^  Co.,  67  N.  W.  652;  (1896)    Wi^hardy.  Hansen,  68 N. 
W.    691;  (1895)    Gilkie  v.    Daemon,  64   N.  W.   978;  (1896) 
Salt  Lakey.  Tintic  M.  Co.,  45  Pac.  200;    (1897)  Adamant 
Co.  V.    Wallace,  48  Pac.  416;  (1897)  Roman  v.  Dimmick,  22 
So.  109;  (1897)  Addison  v.  J[/^Wn^  C4>.,  79  Fed.  459.) 

Under  Compiled  Statutes,  5th  Div.  Sec.  458,  it  is  imma- 
terial whether  the  overvaluation  is  intentional  or  fraudulent 
or  not,  the  t)roperty  pays  for  the  stock  only  to  the  extent  of 
its  actual  value.  (Thompson's  Commentaries,  1616.)  In  the 
foregoing  list  of  cases,  those  from  N«w  York  are  placed  first 
because  section  458  of  our  statute  is  a  verbatim  copy  of  the 
section  of  their  general  manufacturing  act,  permitting  corpo- 
rations organized  under  it  to  pay  for  property  with  stock. 
(See  Boynton  v.  Hatch,  47  N.  Y.  230.)  The  case  of  Ym 
Cott  V.  Van  Brunt,  82  N.  Y.  535,  arose  under  a  statute  which 
placed  no  restriction  whatever  on  the  power  of  the  corpora- 
tion to  dispose  of  its  stock  for  anything  and   at   any  price. 
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And    the  decision  was,    in    the  opinion,   distinguished  from 
Boyntan  v.  Hatch  upon  this  very  ground.     And  lest  any  mis- 
conception might  arise  about  the  matter,  the  court  of  appeals 
took  occasion  to  point  out  in  Gamble  v.  Water  Co,j  123  N.  Y. 
107,  that  this  fact  explains  the  apparent  conflict  between  Van 
Colt  V.  Van  Brunt  and  the  line  of  cases  of  which  Boynton  v. 
Hatch  was  the  parent.     The  appellant  says  that  the  liability 
under  this  statute  is  the  same  as  the  liability  at  common  law. 
The  New  York  Court  of  Appeals  says  in  these  cases  that  it  is 
not,  and  as  our  statute  comes  from  that  state  we  are  under  the 
necessity  of  taking  their  exposition.     It  may  be  said  in  this 
connection,  however,  that  the  common  law,  as  now  construed, 
as  shown  by  many  of  the  cases  cited,  when  no  special  statute 
exists,  condemns  the  subterfuge  of  fraudulently  over-valuing 
property  taken  in  exchange  for  stock,  and  holds  it  as  paid  in 
such  cases  only  to  the  amount  of   the  true  value  of  the  prop- 
erty.    The  charter  under  consideration   in  Coit  v.  iV!  C.  A. 
Co.y  119  U.  S.  343,  empowered   the  trustees  to  take  either 
money  or  property  in  payment  for  stock,  but  it  contained  no 
provision  to  the  effect  that  the  property  should  be  taken  at  its 
value.     The  case  next  cited  by  the  appellant,  I^ogg  v.  Blair^ 
139  U.  S.  118,  is  likewise  much  availed  of   to  support  the 
general  proposition  of  non-liability  in  this  class  of  cases.    But 
what  did  it  decide  ?     Simply  that  when  a  corporation  was  a 
^<going  concern"  and  was  indebted  and  had  no  other  means  of 
discharging  its  obligations  to  its  creditors,  it  might,  in  satis- 
faction of  its'  existing  obligations,  turn   out  whatever  stock 
remained  unappropriated  at  such  value  below  par  as  it  might 
agree  upon  with  the  creditor,  who  would  otherwise  throw  the 
corporation  into  bankruptcy,  and   that  no  liability  would  at- 
tach to  the  creditor  taking  the  stock  under  those  circumstances. 
It  is  only  those  who  wilfully  see  awry  who  find  in  this  case 
any  justification  for.  the  contention  that  at  its  organization  a 
corporation  can  put  out  its  stock  as  full  paid  when  it  is  not 
full  paid  and  have  it  circulate  in  the  hands  of  those  who  take 
it  with   knowledge,  freed  firom  liability.     This  was  a  feature 
also  in  the  case  of    Van    Cott  v.   Van  Brunt     The  cases  of 
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Hundley  v.  SttUz,  139  U.  S.  417,  and  Clark  v.  Sever,  139 
U.  S.  96,  held  the  same  way.  That  the  learned  and  august 
tribunal  pronouncing  these  judgments  did  not  intend  by  the 
decision  in  them  to  recede  from  the  doctrine  it  had  established 
in  a  long  line  of  cases,  Sanger  v.  Uptatiy  91  U.  S.  56;  Upton 
V.  Treliloock,  91  U.  S.  46;  Wd^sterY.  UpUm^  91  U.  8.  65; 
Chvhb  V.  Upton^  96  U.  S.  666;  Pullman  v.  Upton,  96  U.  S. 
328;  Hatch  v.  Dana,  101  U.  S.  205;  IlawUy  v.  Upton,  102 
U.  S.  314;  ScoviUe  v.  Thayer,  106  U.  8.  143;  Patterson  v. 
Lynde,  106  U.  8.  619;  Coit  v,  N.  C.  G.  A.  Co.,  119  U.  S. 
343;  Washhum  v.  Oreen,  133  U.  8.  30,  that  no  sort  of  ar- 
rangement with  the  corporation,  short  of  actual  payment  for 
the  3tock,  would  relieve  those  who  became  its  holders,  except 
under  the  peculiar  circumstances  involved  in  the  cases  reported 
in  the  139  U.  8.  and  above  referred  to,  it  itself  declared  in 
Camden  v.  Stuart,  144  U.  8.  104.  And  when  the  case  of 
Lloyd  v.  Preston,  146  U.  8.  630,  came  before  it,  a  case  pre- 
senting identically  the  same  legal  features  as  the  one  now  be- 
fore this  court,  it  merely  said:  <^It  having  been  found  on 
convincing  evidence  that  the  over  valuation  of  the  property 
transferred  to  the  railway  company  by  Harper,  in  pretended 
payment  of  the  subscription  to  the  capital  stock,  was  so  gross 
and  obvious  as,  in  connection  with  the  other  facts  in  the  case, 
to  clearly  establish  a  case  of  fraud,  and  to  entitle  bona  fide 
creditors  to  enforce  payment  by  the  subscribers,  it  only  re- 
mains to  consider  the  effect  of  the  other  defenses  set  up."  It 
is  not  necessary  to  classify  this  action.  There  are  two  theo- 
ries of  the  liability  in  these  cases — one  the  fraudulent  repre- 
sentation theory,  the  other  the  trust  fund  theory.  This  com- 
plaint is  good  whichever  theory  is  adopted.  If  the  former,  it 
is  good  by  the  rule  of  Uospea  y.  If.  W,  Car  Co.,  50  N.  -W. 
1117;  if  the  latter,  it  is  good  by  the  rule  of  Gog^ic  Inv.  Co. 
V.  Iron  Chief  Co.,  47  N.  W.  726.  It  is  said  that  if  the  case 
proceeds  upon  the  fraud  theory,  it  must  be  averred  that  the 
plaintiff  relied  upon  the  fraudulent  representation.  The  con- 
tention was  made  and  refuted  by  the  court  in  the  Hospes  case, 
above  cited,  which  vigorously  maintains  the  fraud  theory. 
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Supplemental  brief  of  appellant:     It  is  admitted  in  the  case 
that  the  defendants,  and  particularly  the  defendant  Clark,  had 
no  intention,  at  the  time  that  he  accepted  the  property  at  an 
overvaluation,  of  relieving  himself  from  any  responsibility  or 
liability  whatever,  either  as  a  stockholder  or  as  a  trustee. 
The  trial  court  has  accepted  the  theory  that  the  mere  fact  of 
overvaluation   constitutes  legal   fraud,   and  has  ignored  the 
question  as  to  whether  or  not  the  defendants  intended  to  ben- 
efit themselves  by  their  so-called  fraud.     This  question  was 
considered  in  the  case  at  the  time  of  trial.     The  court  sub- 
mitted to  the  jury  a  certain  finding,  numbered   6  (see  tran- 
script on  appeal,  p.  147),  which  finding  is  as  follows:   '<When 
the  defendant  Clark  took  part  in  the  action  of  the  trustees  of 
the  company  at.  the  meeting  held  on  December  19,  1889,  in 
passing  resolutions  and  proceedings  there  had,  did  he  do  so 
with  the  intention  or  purpose   of  relieving  himself  or  other 
stock  purchasers  from  a  personal  liability  on  the  stock  that  he 
or  they  might  acquire?"     The  jury  found  in  the  negative  on 
this  question,  and  found,  therefore,  that  Clark  had  no  such 
intent.     But  afterwards,  the  court  appears  to  have  taken  the 
view  that  the  mere  overvaluation  of  the  property  in  the  way 
that  it  is  shown  to  have  been  overvalued,  if  it  was  so  shown, 
in  itself  constituted  fraud,  without  any  question  arising  as  to 
the  intention  of   the  defendants  in  overvaluing  the  property, 
if  they  did  overvalue  it.     We  contend  that  this  theory  of  the 
case  adopted  by  the  court  is  not  the  proper  one.     To  entitle 
the  plaintiff  to  recover  in  the  case  he  must  prove  actual  fraud, 
(Thompson  on  Corporations,  Sec.  1618.),  Whitehall  v.  Jacobs^ 
75  Wis.  474;  in  which  case  the  Supreme  Court  of  Wisconsin 
holds  that  the  true  rule  is  as  stated  by  the  Supreme  Court  of 
the  United  States  in  Coit  v.  The  Amalgamaiivg  Co.^  119  U. 
8  ,  343,  wherein  the  Supreme  Court  of  the  United   States 
stated     the    rule    to     be    as    follows:       That    if     it    were 
proved    that    actual     fraud    was    committed     in    the    pay- 
ment of  the  stock     *     *     *     there   would  undoubtedly   be 
substantial  ground  for  the  relief  asked.     (I^\  Madison  Bank 
V.  Aldeny  129  U.  S.,  373;  Young  v.  JErie  Iron  Co.,  65  Mich. 
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111.)  That  the  question  of  fraud  should  be  tried  and  left  to 
the  jury  or  to  the  court,  and  that  it  should  be  tried  and  found 
as  a  question  of  fact  in  the  case.  (See  Thompson  on  Corpora- 
tion, Sec.  1629.) 

The  basis  of  this  action  is  the  fraud  which   the  trustees  of 
the  Fourth  of  July  Co.  or  the  defendants  in  this  action  per- 
{)etrated  at  the  time  of  the  organization  of  the  company  and 
the  purchase  of  the  property.     Unless  the  main  question  of 
iraudof  the  defendants  be   found  and  determined,  the  case 
cannot  be  considered  as  having  been  decided.     The  jury,  it  is 
true,  decided  this  question  of  fraud,  and  decided  it  in  favor  of 
the  defendants,  but  the  court  set  aside  the  findings  of  the  jury 
upon  the  question  of  fraud  and  failed  to  make  any  finding  at 
all  upon  that   question.     We  therefore  respectfully   submit 
that,  the  question  of  fraud  not  having  been  found  against  the 
defendants,  the  judgment  of  the  court  is  not  supported  by  the 
findings,  and  that  the  court  should  have  found  directly  upon 
this  question  of  fraud.     The  authorities  hereinbefore  cited 
upon  the  question  that  actual   fraud   must    be  proved,  are 
clearly  applicable  to  thi^  point  as  deciding  that  the  question  of 
fraud  must  be  determined,  and  the  opinion  of  the  Supreme 
Court  of  the  State  of  AV^isconsin  in  the  case   of   Whitehall  v. 
Jdcobsj  above  cited,  is  ))eculiarly  applicable.     The  appellants 
further  contend  that  in  a  case  such   as  the  one  at   bar  the 
plaintifip  has  no  right  of  recovery  under  the  facts  pleaded  and 
proved.     (Cook  on  Stock  and  Stockholders  and  Corporation 
Law,  Third  Edition,  Vol.  1,  Sec.  46.) 

In  the  action  at  bar,  the  plaintiff  Kelly,  having  instituted 
and  tried  his  action  against  the  defendants  upon  the  theory 
that  the  defendants  were  guilty  of  fraud,  and  having  recov- 
ered his  judgment  in  this  action  upon  the  facts  found  by  the 
court  and  the  jury  that  the  defendants,  and  particularly  the 
defendant  Clark,  were  so  guilty,  as  charged  in  the  plaintiff^s 
complaint,  then  it  must  be  true  that  the  plaintiff's  rights  must 
be  determined  according  to  the  rules  laid  down  and  adopted 
by  text  writers  and  courts  of  last  resort  governing  actions  of 
a  similar  nature.     Where  Iraud  is  relied  upon  as  the  ba^is  of 
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the  action,  the  plain tifF  is  required  to  show  (and  in  some  juris- 
dictions is  even  required  to  plead)  that  he,  the  party  com- 
plaining of  the  fraud,  relied  thereon,  and  that  his  action 
would  have  been  other  or  different  save  and  except  for  the 
fraudulent  misrepresentations  or  other  fraudulent  propositions 
complained  of.  (Pomeroy's  Equity  Jurisprudence,  Second 
Eldition,  Vol.  2,  Sec.  890.)  Assuming,  for  the  sake  of  argu- 
ment, that  the  proceedings  complained  of  in  plaintiff's  com- 
plaint in  and  about  the  institution  of  the  Fourth  of  July  com- 
pany and  the  issuance  of  its  stock,  -were  as  fraudulent  as 
plaintiff  asserts,  it  cannot  be  conceived  that  the  plaintiff,  at 
the  time  he  received  the  injuries  which  he  mentions  in  his 
complaint  as  the  basis  of  his  action,  was  relying  upon  any 
representation  as  to  the  paid  up  quality  of  the  shares  of  the 
defendant  corporation.  It  is  not  reasonable  to  suppose  that 
the  plaintiff,  when  he  entered  into  the  employ  of  the  defend- 
ant company,  expected  that  he  would  receive  a  personal  in- 
jury from  the  negligence  of  the  company,  and  further  ex- 
pected to  be  compensated  for  his  injury,  and  that  he  relied 
for  such  compensation  upon  the  fact  that  the  trustees  of  the 
Fourth  of  July  company  had  held  out  to  the  public  that  the 
shares  of  stock  of  the  corporation  were  full  paid  up  to  the  ex- 
tent of  J7, 600, 000,  or  any  other  sum.  (Citing:  First  iVa- 
tional  Bank  of  Deadwood  v.  Gustin  Mine^'va  Con,  Min.  Co. , 
44  N.  W.  Rep.  198;  Hoapes  v.  Northwestern  M^t^g  and  Car 
Co.^  50  N.  W.  Rep.  1117  (and  cases  cited);  Adamant  Manu- 
factuming  Co.  v.  Wallace^  48  Pac.  145;  Cook  on  Stock  and 
Stockholders,  Vol.  1,  Section  46;  Bank  of  Fort  Madison  v. 
Alden,  129  U.  S.  373;  Coit  v.  Gold  Amalgamating  Co,,  119 
U.  S.  343). 

Reply  brief  of  respondent:  In  our  view  the  natural  and 
necessary  consequence  of  the  acts  of  the  trustees  (could  they 
be  sustained)  would  be  to  relieve  the  stock  from  liability;  and 
the  law,  deeming  that  they  intended  the  natural  and  necessary 
consequences  of  their  acts,  will  say  that  the  transaction  is 
fraudulent.     So  the  New  York  court  holds.     Lest  it  should 
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be  imagined  that  perhaps  the  New  York  court  is  peculiar  in 
its  views  upon  this  point,  we  quote  the  following  from  the 
opinion  of  the  Supreme  Court  of  Nebraska  in  GilJcie  v.  D(iw- 
8071,  64  N.  W.  978-983:  '^t  will  be  sufficient  to  impeach  the 
transaction  to  prove  that  the  stock  issued  and  delivered  to  the 
subscriber  exceeded  in  amount  the  value  of  the  property  con- 
veyed to  the  corporation  in  payment  for  the  stock;  that  the 
parties  to  the  transaction  of  sale  and  purchase  of  the  stock 
knowingly  and  advisedly  placed  such  overvaluation  upon  it; 
that  there  was  paid  in  stock  for  it  an  amount  the  par  value  of 
which  was  known  to  be  more  than  the  actual  value  of  the 
property.  {Tube  Works  v.  Gilfillan,  124  N.  Y.  302,  26  N.  E. 
538;  Wetherhee  v.  Baker^  35  N.  J.  Eq.  501;  Osgood  \.  King, 
42  Iowa  478;  Carbon  v.  Mills,  78  Iowa  460,  43  N.  W.  290; 
Jackson  v.  Traer,  64  Iowa  469,  20  N.  W.  764;  Bailey  v. 
Coke  Co.,  69  Pa.  St.  334;  Thayer  v.  El  Porno  Mining  Co,, 
40  111.  App.  345;  Elyton  Land  Co,  v.  Birmingham  Wan- 
house  and  Elevator  Co.,  92  Ala.  407,  9  South.  129;  Leucke'v. 
Tredxcay,  45  Mo.  App.  507;  Crawford  v.  Rohrer,  59  Md. 
599;  Northwestern  Mut.  Life  Insurance  Co.  v.  Cotton  Ex- 
change Real  Estate  Co.,  46  Fed.  22;  ScovUle  v.  Tliayer,  105 
U.  S.  143)."  Now  what  i«  the  extent  of  that  liability  and  to 
what  class  of  obligations  does  it  extend  ?  Sec.  457  Compiled 
Statutes,  5th  Div.  answers  this.  How  is  it  possible  to  cut  out 
of  this  statute  the  words  <'acts  of"  and  say  the  liability  ex- 
tends to  contract  obligations  only  ?  That  this  liability  reaches 
to  torts  goes  without  saying.  (Spelling  on  Corporations,  909; 
Powell  V.  Railway  Co,,  36  Fed.  726.) 

Brief  of  Wm.  H.  DeWitt  in  answer  to  brief  of  respondent: 
Kesix>ndent  claims  that  it  is  not  important  to  classify  this  ac- 
tion. While  we  concede  the  general  principle  that  under 
modern  procedure  one  may  set  up  the  facts,  and  receive  from 
the  court  the  relief  which  the  facts  show  he  is  entitled  to,  still 
he  must  depend  upon  legal  principles  for  an  adjudication  upon 
the  facts;  it  is,  therefore,  important  to  determine  upon  what 
legal  principle  respondent  brought  this  action.     He  seems,  in 
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a  portion  of  his  briefs,  to  rely  upon  the  statutes.  (Sections 
457,  458,  Compiled  Statutes  of  1887.)  If  the  respondent  re- 
lies upon  these  sections  of  the  statute,  then  his  action  is  <<upon 
a  liability  created  by  statute."  (1  Wood  on  Limitations,  p. 
90,  Sec.  36,  p.  69,  note  77;  Iligby  v.  Calaveras  County^  18 
Cal.  176.)  If  the  action  is  upon  a  liability  created  by  statute 
it  is  important  to  note  that  respondent  was  injured  May  26, 
1891.  The  cause  of  action,  if  any,  under  section  457,  arose 
then,  for  the  statute  undertakes  to  make  the  stockholders  lia- 
ble for  all  acts  or  contracts  made  by  the  corporation.  The  act 
for  which  respondent  seeks  to  make  the  stockholders  liable 
was  the  act  of  injuring  him  by  the  company  in  1891.  There- 
fore, the  stockholders  then  became  liable  and  the  cause  of  ac- 
tion then  arose,  and  the  action  could  then  have  been  com-* 
menced  against  the  stockholders  [loung  v.  JRosenbaum^  39 
Cal.  646),  but  the  action  was  not  commenced  against  the 
stockholders  until  August  13,  1894.  The  statute,  which  was 
two  years,  had  then  run.  (Compiled  Statutes  of  1887,  1st 
Div.,  Sec.  42,  and  Laws  of  1893,  page  50.)  Furthermore,  if 
the  action  is  one  for  liability  created  by  statutes,  then  the 
original  judgment  of  Kelly  against  the  Fourth  of  July  Mining 
Company,  recovered  June  28,  1894,  was  not  evidence  of  the 
debt  of  the  corporation  to  Kelly,  but  this  judgment  was  the 
only  evidence  offered,  and,  therefore,  there  was  none  upon 
these  points.  [Stephens  v.  Fox^  83  N.  Y.  page  317,  citing 
Miller  v.  White,  50  N.  Y.  137,  and  McMahon  v.  Macy,  51  N. 
Y.  155.  See,  also,  other  cases  in  former  briefs,  and,  as  an 
analogous  case,  Rodini  v.  Lytle,  17  Mont.  448;  also,  State 
Savings  Bamk  of  Butte  v.  Johnson,  18  Mont.  440.)  The 
question  of  the  bar  of  the  statute  is  raised  in  Clark's  answer, 
page  11,  line  17,  and  the  time  of  the  commencement  of  the 
injary  also  appears  in  the  record.  The  constitution  of  the 
state  is  not  important  in  this  action.  It  provides  that  <  ^No 
coiporation  shall  issue  stocks  or  bonds,  except  for  labor  done, 
services  performed,  or  money  and  property  actually  received, 
and  all  fictitious  inci*ease  of  stock  or  indebtedness  shall  be 
void. "     In  this  case  it  is  admitted  that  stock  was  issued  for 
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property  actaally  received.  There  can  be  no  contention  that 
this  stock  was  fictitious;  it  may  have  been  overvalued,  but  it 
had  a  substantial  value  (see  cases  in  former  brief),  and  was, 
therefore,  not  fictitious. 

This  action,  if  anything,  is  a  creditor's  bill.  The  respond- 
ent himself  so  states  in  his  brief  No.  1,  first  paragraph.  (See, 
also,  Morawetz  on  Corporations,  Sec.  866;  I/cuttings  v.  Daniel 
Drew^  76  N.  Y.  page  9,  and  the  cases  in  each  printed  brief. 
When  Kelly  obtained  his  judgment  against  the  Fourth  of  July 
Company  he  then  became  subrogated  to  the  rights  of  the  com- 
pany as  against  subscribing  stockholders  for  an  unpaid  balance 
on  the  stock.  {Stephens  v.  Fox^  83  N.  Y.  313,  and  cases  in 
former  brief. )  If  there  were  a  fraud  between  the  corpora- 
tion and  the  subscribing  stockholders,  neither  could  raise  that 
question  becauj-e  each  was  a  participant  in  the  fraud,  and 
neither  could  take  advantage  of  their  own  fraud.  But 
Kelly  being  subrogated  to  the  rights  of  the  company  when  he 
obtained  his  judgment,  he  can  raise  the  question  of  fraud  as 
against  the  subscribing  stockholders;  but  he  can  rely  upon 
one  kind  of  fraud  only,  that  is  actual  fraud  and  not  legal  or 
constructive  fraud.  (Cases  infra ViuAm  former  briefs.)  The 
plaintiff's  whole  complaint  is  upon  the  theory  of  actual  fraud. 
He  alleges  **that  the  capital  stock  of  the  said  company  was  a 
sum  grossly  and  fraudulently  in  excess  of  the  true  value  there- 
of, *  *  *  and  that  the  transactions  with  Pardee  were 
with  the  fraudulent  intent  of  relieving  themselves  of  any  per- 
sonal liability,  etc."  (Record,  page  5,  line  11.)  Again,  be 
alleges,  <<a  gross  and  fraudulent  valuation  of  the  propert}." 
(Record,  page  6,  line  8. )  In  order  to  charge  these  defendants 
in  a  creditor's  bill  it  is  necessary  to  allege  and  prove  actaal 
fraud.  (Fort  Madison  Bank  v.  Alden^  129  U.  S.  327;  White- 
hill  V.  Jacobs,  75  Wis.  474,  20  Atl.  260;  Coit  v.  Am4Mlgamat- 
ing  Co,,  119  U.  S.  343;  Fogg  v.  Blair,  139  U.  S.  118,  and 
cases  cited  in  former  briefs. )  Actual  fraud  was  attempted  to 
be  alleged,  but,  on  the  authority  of  Fogg  v.  Blair,  supra,  it 
would  seem  was  insufficienty  alleged.  There  is  no  finding  of 
actual  fraud.      The  jury   indeed  found  that  there  was  not 
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actual  fraud  in  finding  No.  6.  This  finding  the  court  seta^ide 
and  did  not  find  upon  this  subject  at  all.  This  question  we 
can  raise  at  this  time.  (See  a  following  paragraph  in  this 
brief. )  The  only  finding  which  respondent  can  construe  as 
being  a  finding  of  fraud  was  that  there  was  an  over- 
Taluation  of  the  property  for  which  the  stock  was  given. 
Overvaluation  of  the  property  is  not  actual  fraud,  and  a  lind- 
ing  to  that  effect  is  not  a  finding  of  actual  fraud,  but  such  fact 
is  only  evidence  tending,  perhaps  strongly,  to  prove  actual 
fraud.  (See  cases  last  above  cited  and  cases  informer  brieis; 
also  McFaddtu  v.  Mitcliell^  54  Cal.  629;  Young  v.  JUrie  Iron 
Co,,  65  Mich.  Ill;  Ja^nison  v.  King,  50  Cal.  132.)  There- 
fore, if  gross  overvaluation  is  strong  evidence  tending  to 
prove  actual  fraud,  if  a  finding  of  actual  fraud  had  been  made 
it  might  have  supported  the  judgment.  If  a  finding  of  no 
actual  fraud  had  been  made,  as  it  was  by  the  jury,  we  would 
have  been  entitled  to  judgment,  but  no  such  finding  was  made 
either  way. 

Again,  we  made  another  request  for  a  finding  as  to  actual 
fraud  when  we  requested  the  court  to  give  the  following: 
<^When  the  defendant  Clark  took  part  in  the  action  of  the 
trustees  of  the  company  at  the  meeting  held  on  December  19, 
1889,  in  passing  resolutions  and  proceedings  there  had,  did  he 
do  so  with  the  fraudulent  intention  or  purpose  of  relieving 
himself  or  other  stock  purchasers  from  a  personal  liability  on 
the  stock  that  he  or  they  might  acquire?''  This  requested 
finding  was  still  more  explicit  on  the  question  of  fraud  than 
No.  6,  for  the  reason  that  before  the  word  * 'intention"  was 
placed  the  word  ''fraudulent,"  which  does  not  appear  in  No. 
6.  This  finding  the  court  refused  altogether.  We  concede 
that  the  authorities  which  respondent's  counsel  cites  support 
his  statement  that  where  there  is  no  express  finding  upon  an 
issue  of  fact,  it  is  deemed  to  be  found  by  the  court  to  support 
the  judgment.  But  here  the  situation  is  quite  different;  we 
expressly  requested  findings  upon  the  matter  of  actual  fraud 
and  the  court  denied  them.  We  come  under  the  provisions  of 
Section  1114,  Code  of  Civil  Procedure,  as  follows:   "No  judg- 
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nient  shall  be  reversed  on  appeal  for  want  of  findings  at  the 
instance  of  any  party  who,  at  the  close  of  the  evidence  and 
argument  in  the  case,  shall  not  have  requested  findings  in 
writing  and  had  such  request  entered  in  the  minutes  of  the 
court."  This  section  was  construed,  and  this  subject  passed 
upon  fully,  in  Entelle  v.  Irvin^  10  Mont.  609.  It  is  evident 
that  this  was  one  of  the  material  issues  in  the  case,  and  we  are 
unable  to  find  a  legal  reason  for  its  omission  by  the  court. 
The  rights  of  the  parties  demanded  that  this  matter  should  be 
passed  upon  so  that  the  litigation  growing  out  of  the  contro- 
versy might  be  finally  determined.  *  *  *  In  iVVrM  v. 
Peters,  138  U.  S.  271,  Mr.  Justice  Lamar,  in  the  opinion, 
said:  '*In  the  case  of  Dole  v.  Burleigh^  1  Dak.  227,  on 
which  counsel  for  appellant  mainly  relies,  the  trial  court  omit- 
ted to  find  upon  a  material  issue  presented  by  the  pleadings, 
but  it  made  no  additional  findings.  The  court  laid  down  and 
applied  the  long  established  principle,  nowhere  controverted, 
that  the  findings  of  fact  by  a  court,  like  a  special  verdict, 
must  decide  every  point  in  issue,  and  that  the  omission  to  find 
any  material  fact  in  issue  is  an  error  which  invalidates  the 
judgment."  Our  statute  has  affixed  to  this  doctrine  the  fol- 
lowing restrictions:  **No  judgment  shall  be  reversed  on  ap-  | 
peal,  for  want  of  a  finding  in  writing,  at  the  instance  of  any 
party  who  at  the  time  of  the  submission  of  the  cause  shall  not 
have  requested  a  finding  in  writing,  and  had  such  request  en- 
tered in  the  minutes  of  the  court. ' ' 

Reply  of  respondent  to  argument  of  Hon.  W.  H.  DeWitt: 
As  pointed  out  in  the  reply  of  respondent  to  appellant's  sup- 
plemental brief,  if  the  appellant  desired  to  raise  in  this  court 
the  question  that  there  is  no  finding  on  a  material  issue,  he 
must  proceed  according  to  the  provisions  of  Sections  1114, 
1115  and  1116,  Code  of  Civil  Procedure.  He  must,  at  the 
close  of  the  evidence  and  the  argument,  have  requested  find- 
ings and  had  such  request  entered  in  the  minutes.  (Sec.  1115.) 
This  provision  probably  refers  to  a  general  demand  for  writ- 
ten findings  and  not  to  specific  request  for  a  special  finding  on 
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any  particular  issue.  He  must,  however,  if  he  contends  that 
the  findings  are  defective  (not  sufficiently  full)  designate  to 
the  court  the  particular  point  or  issue  on  which  he  desires  a 
finding;  and  upon  failure  of  the  court  to  remedy  the  alleged 
defect,  he  may  have  a  bill  of  exceptions,  reciting  the  proceed- 
ings. (Sec.  1115.)  And  those  exceptions  must  be  filed  in 
the  court  and  served  on  the  attorney  of  the  adverse  party. 
(Sec.  1116.)  It  cannot  even  be  pretended  that  this  course 
was  pursued.  There  is  no  bill  of  exceptions  in  this  record. 
There  can  be  no  pretense  that  any  attempt  was  made  to  com- 
ply with  this  statute.  Other  exceptions  taken  at  the  trial 
may  be  settled  under  the  provisions  of  Section  1166,  ten  days 
after  notice  of  the  entry  of  judgment  being  given  to  propose 
a  bill.  But  in  this  case  the  complaining  party  has  five  days 
after  notice  of  the  filing  of  the  findings  within  which  to  file 
his  exceptions.  This  is  no  <  terror  in  law  occurring  at  the 
trial,''  etc.,  to  be  reviewed  on  a  statement  on  motion  for  a 
new  trial.  The  trial  is  over,  the  evidence  all  in,  and  the  ar- 
guments made;  nothing  remains  but  for  the  court  to  make 
and  announce  his  decision.  Such  an  alleged  error  .cannot  be 
reviewed  on  a  statement  on  motion  for  new  trial.  [Prahis  v. 
Mining  Co,^  34  Cal.  658.)  It  is  only  error  in  law  occurring 
at  the  trial  that  can  be  so  reviewed.  ( Scherrer  v.  Ilale^  9 
Mont.  63;  Powder  River  Cattle  Co.  v.  Cmter  County^  Id. 
145.;  This  is  an  error  occurring  after  the  trial,  there  is  a 
special  statutory  method  prescribed  for  reviewing  it  and  this 
must  be  pursued  or  the  alleged  error  is  unavailing.  (Hayne 
on  New  Trial  and  Appeal,  239;  Hidden  v.  Jordan^  28  Cal. 
305;  James  v.  Williams^  31  Cal.  213;  Brooks  v.  Caldey^oood^ 
34  Cal.  566;  Ilurlhut  v.  Jmies^  25  Cal.  230;  Liicas  v.  City,  28 
Cal.  598.)  It  appears  from  the  opinion  in  Estill  v.  Irvine,  10 
Mont.  509,  that  a  bill  of  exceptions  presenting  the  alleged 
error  was  settled  and  it  was  upon  such  bill  that  the  review 
was  made.  No  exceptions  of  this  character  were  ever  served 
on  the  respondent's  attorneys,  as  required  by  Section  1116. 
The  request  to  the  court  to  submit  certain  questions  to  the 
jury  cannot  be  alleged  as  error.     The  court  is  at  liberty  to 
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subipit  such  questions  as  he  pleases  to  the  jury.  He  need  not 
submit  any  at  all.  Error  cannot  be  predicated  upon  his  actions 
with  or  toward  the  jury  in  an  equity  case.  {Leggatt  v.  Leg- 
gatt,  J  3  Mont.  190;  Zickler\.  Deegan,  16  Mont.  198;  Met- 
chiuits  Bank  v.  Greenhood^  16  Mont.  395;  Galvtn  v.  Palmer^ 
113  Cal.  46.)  The  court  had  a  perfect  right  to  reserve  for 
his  own  determination  the  question  appellant  asked  that  the 
jury  pass  upon,  provided  it  should  in  his  judgment  be  ma- 
terial. And  it  is  not  a  compliance  with  the  statute  for  the 
party  to  write  out  a  finding  and  ask  the  court  to  find  it.  He 
must  simply  indicate  to  the  court  the  point  on  which  he  de- 
sires a  finding,  leaving  the  court  to  find  whichever  way  he 
chooses.  {Edgar  v.  iSieveiison,  70  Cal.  286;  Millar  v.  SteeUs 
30  Cal.  408;  Richardson  y.  Eureka,  42  Pac.  956-966.)  And 
the  objection  that  the  court  has  made  no  finding  on  any  par- 
ticular issue  cannot  possibly  be  made  until  after  the  findings 
of  the  court  have  been  filed.  {Cowing  v.  Rogers^  34  Cal. 
648-652. )  (No  request  of  any  kind  was  made  after  the  court's 
findings  were  filed  nor  was  there  then  any  objection  made  to 
court's  failure  to  find.)  Wherefore,  a  fortiori,  an  objection 
of  this  kind  cannot  be  reviewed  as  an  error  of  law  occurring 
at  the  trial.  The  trial  is  then  certainly  over.  But  the  re- 
quest must  be  to  find  some  ultimate  material  fact.  No  other 
findings  are  necessary  or  proper.  (Hayne  on  New  Trial  and 
Appeal,  239.)  Requests  to  find  facts  evidential  in  their  char- 
acter are  properly  refused.  {Faxon  v.  Mason,  27  N.  Y.  S. 
1025.)  The  ultimate  fact  here  is  whether  the  stock  is  unpaid 
or  not,  and  the  finding  requested  is  not  of  that  ultimate  fact. 
At  best  it  is  only  evidentiary.  {Coleman  v.  Ho\oe^  154  111. 
471;  Goodrich  v.  Dormaii,  14  N.  Y.  S.  879.)  In  fact  all  the 
fraud  required  to  be  established  follows  as  a  conclusion  of  law 
from  the  two  facts  expressly  found  by  the  court,  that  the 
property  was  overvalued  and  that  the  trustees  knew  it 
{Douglas  v.  Ireland,  73  N.  X.  100;  Iron  Go,  v.  Drexd,  90 
N.  Y.  87;  National  T.  W.  Co.  v.  Gilfillan,  124  N.  Y.  302.) 
So'if  the  want  of  findings  could  be  urged,  they  will  be  found 
all  that  is  required. 
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The  statute  of  limitation  proposition  is  answered  by  Ilaw- 
h'nsv.  Glenn,  131  U.  S.  319;  ScoviUe  v,  Thayer,  105  U.  S. 
143;  Ilospes  v.  Car  Co,,  50  N.  W.  1117;  Thompson  on  Lia- 
bility of  Stockholders,  291.  The  liability  is  not  direct  and 
primary;  it  is  secondary,  and  the  stockholders  can  be  resorted 
to  only  when  the  corporation  is  insolvent.  The  cause  of  ac- 
tion does  not  arise  until  execution  is  returned  unsatisfied. 
{Thompson's  Commentaries,  3770.)  There  is  not  even  a  lia- 
bility to  the  corporation  until  a  call  is  made.  The  want  of 
such  a  call  is  sometimes  interposed  as  a  defense  to  these  ac- 
tions, but  not  being  urged  is  not  discussed.  It  may  be  said, 
however,  that  the  rulings  are  to  the  effect  that  the  judgment 
herein  takes  the  place  of  a  call.  The  liability  declared  by 
Section  467  is  merely  declaratory  of  the  common  law  liability. 
{Thompson  on  Stockholders,  37.)  But  the  liability  allowed 
by  the  common  law  to  incorporators  issuing  stock  in  payment 
for  property,  or  rather  taking  property  in  payment  for  stock, 
is  narrowed  by  the  provisions  of  Section  458.  {Gamhle  v. 
Water  Co,,  123  N.  Y.  107.)  No  action  of  law  could  be  main- 
tained. Some  states  have  made  provision  for  a  special  statu- 
tory action,  Missouri,  for  instance.  But  in  the  absence  of 
statutes  containing  specific  provisions  on  the  subject,  and  pre- 
scribing the  remedy,  according  to  the  weight  of  authority, 
creditors  of  the  corporation  must  exhaust  their  remedies 
against  the  corporation  and  its  assets  before  proceeding 
against  the  shareholders  upon  their  statutory  liability.  (Spell- 
ing on  Corporations,  904;  and  cases  cited,  including  Bank  v. 
FrancMyn,  120  U.  S.  747.)  Herein  lies  the  answer  to  the 
plea  of  the  statute  of  limitations.  If  the  statute  dated  from 
the  time  of  the  injury,  then  we  must  have  been  able  to  insti- 
tute action  next  day.  But  we  had  no  cause  of  action  until  we 
got  judgment  against  the  corporation  and  exhausted  its  assets. 
(Thompson's  Commentaricb,  3521,  3351;  Thompson  v.  Rei\o 
Bank,  3  Am.  St.  Rep.  797,  and  extensive  notes.)  In  (Cali- 
fornia the  rule  is  different,  because  the  liability  created  by 
their  statute  is  essentially  different  from  that  created  by  ours. 
The   California   liability   is   direct,    absolute,    unconditional. 
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The  corporate  assets  need  not  be  first  resorted  to.     The  stock- 
holder can  be  sued  at  once  for  whatever  liability  he  is  under. 

Hunt,  J.  Appellant's  counsel,  in  their  opening  brief,  de- 
clare  they  find  difficulty  in  telling  whether  the  respondent's 
action  was  brought  upon  the  theory  that  defendant  was  liable, 
as  a  subscriber  of  stock,  for  the  diflPerence  between  what  he 
actually  paid  therefor  and  the  par  value  thereof,  or  whether 
it  is  sought  to  charge  appellant  with  fraud,  as  a  director  of 
the  company.  This  difficulty  arises,  argue  counsel,  because 
it  appears  by  the  complaint  that  the  theory  of  respondent  is 
that  the  trustees  fraudulently,  and  to  relieve  themselves  of 
personal  liability,  caused  all  the  capital  stock  to  be  issued  to 
Pardee  in  payment  of  the  property,  which  they  claim  was  of 
the  value  of  only  $75,000.  Counsel  say:  * 'Actual  fraud"  is 
charged,  but,  because  it  is  not  alleged  or  proved  how  Kelly 
was  put  in  any  different  position  by  reason  of  the  issuance  of 
the  stock  in  payment  of  the  property  in  excess  of  its  actual 
value  than  he  otherwise  would  have  been,  they  conclude  no 
damage  was  proved  to  have  come  to  him.  Solution  of  this 
difficulty  being  of  importance,  an  examination  of  the  findings 
of  the  jury  is  appropriate  in  order  to  understand  the  exact 
facts  to  which  must  be  applied  the  principles  that  should 
control. 

Considerable  testimony  was  heard  bearing  directly  upon  the 
issues  submitted  to  the  jury,  and  the  following  facts  were 
found: 

(1)  That  the  trustees  of  the  corporation,  when  they  di- 
rected the  issuance  of  750,000  shares  of  stock  in  payment  of 
a  seven-eighths  interest  in  the  mine,  did  not  actually  believe 
that  the  said  interest  was  worth  the  par  value  of  said  stock, 
namely,  $7,500,000. 

(4)  That  the  par  value  of  the  seven-eighths  interest  in  the 
mine  at  the  time  of  the  purchase  by  the  trustees  of  the  corpo- 
ration was  $125,000. 

(5)  That  the  trustees  of  the  corporation,  at  the  time  they 
agreed  to  issue  all  of  the  stock  of  the  company  to  Pardee  et 
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al.  in  payment  of  a  seven-eighths  interest  in  the  mine,  knew, 
or  might  have  ascertained  by  the  exercise  of  reasonable  dili- 
gence, that  the  par  value  of  the  stock  paid  for  such  interest 
was  in  excess  of  the  actual  value  of  the  property  purchased. 

(6)  That  the  defendant  Clark,  in  taking  part  at  the  meet- 
ing of  the  trustees  of  the  corporation  held  on  December  19, 
1889,  did  not  participate  therein  with  the  intent  to  relieve 
himself  or  other  stock  purchasers  from  a  personal  liability  to 
the  stock  that  he  or  they  might  acquire. 

(7)  That  from  information  of  the  mine  that  defendant 
Clark  had  on  December  19,  1889,  there  was  no  reasonable 
ground  to  believe  that  a  seven-eighths  interest  was  apparently 
worth  the  amount  of  the  par  value  of  the  shares. 

(8)  That  Clark  at  that  time  did  not  honestly  believe  that  a 
seven-eighths  interest  in  the  mine  was  apparently  worth  the 
amount  of  the  par  value  of  the  shares. 

(9)  That  the  apparent  value  of  a  seven-eighths  interest  in 
the  mine  at  that  time  was  not  th^  amount  of  the  par  value  of 
the  shares. 

(10)  That  the  defendant  Kleinschmidt,  in  participating  at 
the  meeting  of  the  corporation  of  December  19,  1889,  did  not 
intend  to  relieve  himself  or  other  stock  purchasers  from"  a 
personal  liability  on  the  stock  that  he  or  they  might  acquire. 

A  motion  was  made  to  the  district  court  to  reject  the  find- 
ings of  the  jury,  with  the  exception  of  those  numbered  6  and 
10.  This  was  denied,  and  all  the  findings  of  the  jury  were 
adopted  by  the  court  except  6  and  10,  and  in  addition  the 
court  found  as  follows: 

(11)  That  all  of  the  stock  of  the  corporation  standing  in 
the  name  of  Kleinschmidt,  with  the  exception  of  250,000 
shares,  were  held  by  him  as  trustee  for  Pardee,  under  the  trust 
agreement  referred  to  in  the  complaint. 

(12)  That  the  remaining  250,000  shares  held  by  said  Klein- 
schmidt were  held  by  him  as  trustee  for  the  company,  and 
were  treasury  stock,  donated  to  the  corporation  by  Pardee  at 
the  first  meeting  of  its  board  of  trustees  after  the  agreement 
between  him  and  the  company  by  which  the  entire  issue  of  the 
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capital  stock  was  to  be  paid  to  him  for  a  seven- eighths  interest 
in  the  mine. 

(13)  That  all  the  stock  issued  to  Kleinschmidt  was  issued 
to  and  stood  on  the  books  of  the  company  in  the  name  of  T. 
H.  Kleinschmidt,  trustee,  and  that  the  trust  in  Kleinschmidt 
for  Pardee  and  the  company  was  created  by  direct  resolution 
and  previous  authority  of  the  company  itself,  and  that  the 
company  was  privy  to  the  creation  of  both  trusts. 

The  learned  judge  who  presided  at  the  trial  of  the  case  drew 
the  following  conclusions  of  law:  (1)  That  defendants  Klein- 
schmidt and  Seligman  were  not  liable  for  the  claim  of  the 
plaintiff;  (2)  That  the  defendant  Clark  was  liable. 

What  led  to  the  exoneration  of  any  defendants  other  than 
Clark  is  immaterial.  The  case  before  us  presents  for  consid- 
eration Clark's  attitude  only. 

We  regard  this  action  as  one  brought  to  collect  from  Clark, 
a  stockholder  in  the  Fourth  of  July  Mining  Company,  a  cor- 
poration organized  under  Chapter  25  of  the  Fifth  Division  of 
the  Compiled  Statutes  of  the  State  of  Montana  (1887),  the 
amount  of  a  judgment  debt  against  the  corporation,  under  the 
provisions  of  section  457  of  chapter  25. 

That  section  provides  as  follows;  "The  stockholders  of 
every  company  incorporated  under  the  provisions  of  this  arti- 
cle (chapter)  shall  be  severally  and  individually  liable  to  the 
creditors  of  the  company  in  which  they  are  stockholders,  to 
the  amount  of  unpaid  btock  held  by  them  respectively,  for  all 
acts  of  and  contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock  subscribed  for  shall  have  been  (mid 
in." 

The  respondent's  complaint  is  in  the  nature  of  an  equitable 
petition,  instituted  in  behalf  of  himself  and  all  the  creditors 
of  the  corporation,  upon  the  ground  that  defendant  holds  a 
large  amount  of  unpaid  stock,  and  that  by  the  statute  he  is 
individually  liable  to  the  amount  of  such  unpaid  stock  for  the 
acts  of  and  contracts  made  by  the  Fourth  of  July  Company, 
until  enough  of  the  capital  stock  held  by  him  shall  be  paid  in 
to  satisfy  respondent's  claim.     That  such  is  the  main  theory 
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upon  which  the  respondent  proceeded  is  evident  by  the  plead- 
ingSy  by  the  evidence,  and  by  the  judgment.  The  complaint, 
substantially  averred  that  defendant  Clark  owned  173,800 
shares  of  the  stock  of  the  company;  that  760,000  shares  were 
transferred  for  a  seven-eighths  interest  in  a  mine,  worth  no 
more  than  $75,000;  and  that  the  trustees,  of  whom  defendant 
was  one,  knew,  at  the  time  of  the  conveyance  of  the  mining- 
interest  referred  to,  that  such  seven-eighths  interest  was  worth 
no  more  than  $76,000;  that  the  defendant  and  certain  others^ 
knowing  that  the  mine  was  not  worth  more  than  $76,000, 
agreed  to  organize  the  corporation,  and  that  the  capital  stock 
thereof  should  be  $7,500,000;  that  each  member  of  such  asso- 
ciation agreed  to  take,  and  did  take,  a  certain  number  of 
shares  in  the  company,  at  25  cents  per  share;  that  defendant, 
having  taken  his  shares  with  the  full  knowledge  that  the  par 
value  of  the  stock  exchanged  for  the  mining  property  was 
grossly  in  excess  of  the  true  value  of  the  property,  and,  hav- 
ing full  knowledge  of  the  transaction  antecedent  to  the  issu- 
ance of  the  stock,  thereby  became  the  holder  of  unpaid  stock 
except  in  the  proportion  of  $76,000  to  $7,600,000.  The 
prayer  is  to  have  defendants  decreed  to  be  holders  of  unpaid 
stock,  and  that  they  each  pay  into  court  the  amount  to  which 
the  stock  held  by  him  is  unpaid,  until  enough  shall  be  paid  to 
satisfy  plaintiff 's  claim. 

These  allegations  were  sufficient  to  permit  plaintiff  to  prove 
that  the  stock  had  not  all  been  paid  in,  as  required  by  Section 
458,  Fifth  Div.,  Compiled  Statutes,  which  is  as  follows:  <'The 
trustees  of  such  company  may  purchase  mines,  manufactories 
and  other  property  necessary  for  their  business,  and  issue^ 
stock  to  the  amount  of  the  value  thereof  in  payment  thereof, 
and  the  stock  so  issued  shall  be  declared  and  taken  to  be  full 
stock,  and  not  liable  to  any  further  call;  neither  shall  the 
holders  thereof  be  liable  for  any  further  payments  under  the 
provisions  of  section  467  of  this  chapter;  but  in  all  statements 
and  reports  of  the  company  to  be  published,  this  stock  shall 
not  be  stated  or  reported  as  being  issued  for  cash  paid  into  the 
company,  but  shall  be  reported  in  this  respect,  according  to. 
the  facts."     {Boynton  v.  Hatch,  47  N.  Y.  225.) 
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The  findings  establish  that  the  stock  was  not  paid  in  as  re- 
quired, and  that  the  seven-eighths  interest  in  the  mine  was 
worth  only  If  per  cent,  of  the  paid  up  value  of  stock  ex- 
changed for  it.  Evidential  matters  contained  in  the  com- 
plaint, reciting  the  history  of  the  formation  of  the  corpora- 
tion and  the  modnis  operandi^  are  not  inconsistent  with  the 
theory  pursued,  and  upon  which  recovery  was  had.  It  may- 
be true  that  plaintiff  believed  that  actual  fraud  was  a  neces- 
sary element  of  his  case — that  is,  that,  to  recover,  it  was  es- 
sential to  prove  that  defendant  intended,  when  the  exchange 
of  the  stock  for  the  mine  was  made,  to  relieve  himself  from 
personal  liability  to  the  stock  that  he  might  acquire;  but,  even 
so,  still  plaintiff  should  not  be  turned  out  of  court  unless  actual 
fraud  is  necessary  in  order  to  prove  the  statutory  liability. 
If  fraud  can  be  proved  by  showing  that  the  managers  of  a 
corporation  have  advisedly  issued  stock  for  property  the  par 
value  of  which  stock  was  known  at  the  time  of  its  issuance  to 
be  grossly  in  excess  of  the  fair  value  of  the  property  acquired 
by  the  company,  the  plaintiff,  in  an  action  to  enforce  the  indi- 
vidual liability  of  a  stockholder  who  has  taken  with  full  knowl- 
edge of  the  state  of  affairs,  can  recover  upon  allegations  suffi- 
cient to  admit  such  proof,  even  though  he  has  failed  to  prove 
other  allegations  in  his  pleading  wherein  he  has  charged  actual 
intentional  fraud  on  the  part  of  the  shareholder  sued.  This 
is  upon  the  principle  that  if  a  plaintiff  aver  more  than  is  nec- 
essary, and  fail  to  sustain  immaterial  and  redundant  aver- 
ments, but  does  prove  all  the  material  facts  upon  which  a 
right  to  relief  is  based,  and  no  motion  to  correct  the  pleading 
has  been  made,  it  will  be  treated  as  sufficient,  and  the  surplus 
allegations  disregarded. 

Defendant's  counsel,  though,  exaggerated  the  difficulty 
complained  of.  There  was  no  misunderstanding  of  the  real 
basis  of  plaintiff's  cause  of  action  when  they  wrote  their  sup- 
plemental brief,  wherein  they  argue  that  it  appears  from  the 
pleadings,  and  particularly  from  plaintiff's  complaint,  that 
plaintiff  did  not  rely  and  could  not  have  relied  upon  the  fraud 
which  is  made  the  basis  of  this  action,  for  the  reason  that 
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plaintiff  asserts  his  cause  of  action  against  the  company  is  by 
reason  of  a  judgment,  on  account  of  personal  injuries.  Again, 
they  thus  refer  to  plaintiff's  attitude:  ''He  invokes  the  rule 
*  *  *  that  the  persons  who  perpetrated  the  fraud  of  which 
he  complains  are  personally  liable  to  him  because  of  the  fraud 
which  they  perpetrated,  and  at  the  same  time  shows  that  he 
could  not  have  relied  upon  any  such  fraudulent  misrepresenta- 
tion, and  that  he  could  not  have  been  induced  to  take  the 
company  as  his  debtor  or  to  become  the  creditor  of  the  com- 
pany upon  the  theory  that  the  shares  of  stock  were  fully  paid 
up,  and  that  the  corporation  had  $7,500,000  worth  of  assets." 
Appellant's  counsel  then  argue  that  plaintiff  has  not  brought 
himself  within  the  rule  of  equity  which  he  invokes,  but  from 
which  he  "has  expressly  excluded  himself  by  his  pleading." 

Respondent  is  not  denied  relief  in  equity.  The  statute  im- 
posing the  individual  liability  upon  the  shareholder  prescribes 
no  remedy,  and  gives  no  form  of  redress.  In  this  respect  it 
differs  from  somewhat  similar  laws  of  several  states;  for  in- 
stance, Missouri,  where,  under  Section  2517,  Revised  Statutes 
of  Missouri,  1889,  execution  may  run  directly  against  a  share- 
holder for  hiB  liability  on  unpaid  stock,  where  a  judgment 
creditor  of  the  corporation  has  issued  execution,  and  the  same 
has  been  returned  nvlla  hona.  But  the  great  current  of  au- 
thority is  that  creditors  in  such  suits  may  go  into  courts  of 
equity,  which  will  afford  adequate  remedy.  (JVor?*ts  v.  John- 
san,  34  Md.  485;  Harris  v.  Jptrst  Parish  of  Dorchester^  23 
Pick.  112;  Crawford  v.  Rohrer,  59  Md.  599;  Thompson  on 
the  Liability  of  Shareholders,  Sec.  258.) 

Having  now  ascertained  that  plaintiff  and  defendant  are  not 
far  apart  in  their  lines  of  thought  as  to  the  scope  of  the  issues 
raised  by  the  pleadings  and  findings,  we  can  proceed  upon  the 
deduction  that  there  is  no  reliance  upon  actual  intentional 
fraud;  that  that  theory  is  eliminated  from  the  case;  and  that, 
therefore,  if  the  action  can  be  sustained,  it  must  be  because 
fraud  upon  the  law  flows  as  a  necessary  legal  inference  from 
the  facts  that  have  been  found. 

The  findings  of  fact  adopted  by  the  court  are  not  attacked 
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for  insufficiency  of  evidence  to  justify  them.  We  have,  never- 
theless, scrutinized  the  testimony  in  trying  to  arrive  at  a 
proper  answer  to  the  main  legal  proposition  necessary  to  be 
decided.  We  have  viewed  the  matter  from  several  stand- 
points. We  have  considered  that  it  was  a  mine  that  the  cor- 
poration was  giving  its  stock  for,  and  that  the  purposes  of  the 
company  were  mining;  also,  that  the  value  of  mining  property 
is  honestly  often  immoderately  rated  by  those  who  estimate 
its  probable  value  by  some  slight  indication  of  an  ore  body  of 
commercial  worth.  We  have  considered  the  showing  made  by 
the  development  work  on  the  property  when  the  corporation 
was  created.  We  have  made  every  reasonable  allowance  for 
the  unwarranted  hopes  of  fortune  that  doubtless  filled  the 
minds  of  the  defendant  and  his  associates  when  they  launched 
their  enterprise  upon  the  commercial  world.  We  have  even 
included  allowances  of  fair  profit  to  the  promoter  in  trying 
to  get  at  the  fair  value  of  the  entire  property  as  it  was  turned 
over  to  the  company.  But  with  all  this  there  is  nothing  to 
contradict  or  shake  the  tlfect  of  the  evidence  from  which  it 
appears  so  clearly  that  there  was  absolutely  nothing  substan- 
tial upon  which  any  man  possessed  of  the  most  ordinary  busi- 
ness capacity  could  have  believed  that  J7, 600, 000  was  the  rea- 
sonable value  of  a  seven-eighths  interest  in  the  Fourth  of  July 
Mine.  It  must  therefore  stand  as  true  that  the  property 
which  the  corporation  i  eceived  from  Pardee  as  full  payment 
for  the  stock  was  worth  only  $126,000  when  turned  over  to 
the  company. 

Authority  to  trustees  of  corporations  to  purchase  mine«5, 
manulactories,  and  other  property  necessary  to  their  business, 
and  issue  stock  to  the  amount  of  the  value  thereof  in  payment 
therefor,  which  stock  so  issued  shall  be  declared  and  taken  to 
be  full- paid  stock  not  liable  to  any  further  calls,  is  a  specific 
grant  of  power  to  buy  any  species  of  property  necessary  to 
the  business  of  the  company  by  paying  therefor  in  stock;  but, 
in  exercising  the  authority  given,  the  par  value  of  the  stock 
so  issued  must  be  put  against  the  fair  value  of  the  property 
purchased.     The   language    <<to   the    amount   of    the    value 
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thereof,"  used  in  section  458,  means  the  actual  or  the  fairly 
estimated  value  of  the  property  exchanged  for  the  shares  of 
stock  delivered  in  payment.  Constructions  of  the  language 
quoted  which  permit  any  valuation  to  be  put  upon  the  prop- 
erty which  the  parties  to  the  transaction  please,  and  to  issue 
in  payment  therefor  stock  of  a  par  value  grossly  in  excess  of 
the  true  value  of  the  property,  we  believe  to  be  evasive  and 
erroneous.  The  statute  neither  allows  a  grossly  excessive 
value  to  be  put  upon  the  property  sold  in  order  to  deliver  it 
over  in  consideration  of  a  large  amount  of  stock,  the  par  value 
of  which  is  far  in  excess  of  the  fair  value  of  the  property,  nor 
does  it  authorize  property  to  be  sold  at  far  less  than  its 
value,  in  consideration  of  payment  in  stock  worth  on  its  face 
more  than  the  property  so  acquired  actually  or  fairly  esti- 
mated is  worth. 

Corporations  are  generally  formed  to  execute  undertakings 
which  individuals  cannot  carry  out  with  safety  or  facility,  and 
to  avoid  personal  liability  in  execution  of  such  projects.  But 
the  legislature  prescribes  the  terms  of  the  contract  entered 
into  between  the  people  and  the  incorporators.  Entire  im- 
munity from  individual  liability  is  not  invariably  incidental  to 
the  grant  of  a  charter  or  articles  of  corporate  existence.  If 
legal  conditions  are  complied  with  by  the  organizers  of  cor- 
porations, the  immunity  follows  as  a  matter  of  law;  but,  if 
they  are  not,  an  individual  liability  to  the  shareholders  arises, 
imposed  by  the  same  power  which  granted  the  right  ,of  cor- 
porate existence,  and  whereby  creditors  may  make  their 
claims  good.  Such  we  believe  to  be  the  correct  rule,  and 
such  we  think  is  the  doctrine  announced  by  the  courts  and  text 
writers  who  have  reasoned  upon  the  sounder  principles  of  law. 
We  shall  not  attempt  to  do  more  than  cite  a  few  recent  cases 
which  sustain  our  views  in  clear  and  unmistakable  language. 

The  supreme  court  of  the  United  States,  by  Justice  Hunt, 
in  Upton^  asHignee,  v.  Tribilcocky  91  U.  S.  45,  announced  this 
salutary  rule:  <'The  capital  stock  of  a  moneyed  corporation  is 
a  fund  for  the  payment  of  its  debts.  It  is  a  trust  fund,  of 
which  the  directors  are  the  trustees.     It  is  a  trust  to  be  man- 
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aged  for  the  benefit  of  its  shareholders  during  its  life,  and  for 
the  benefit  of  its  creditors  in  the  event  of  its  dissolution.  This 
duty  is  a  sacred  one,  and  cannot  be  disregarded.  Its  violation 
•will  not  be  undertaken  by  any  just-minded  man,  and  will  not 
be  permitted  by  the  courts.  The  idea  that  the  capital  of  a  cor- 
poration is  a  football  to  be  thrown  into  the  market  for  the 
purpose  of  speculation,  that  its  value  may  be  elevated  or  de- 
pressed to  advance  the  interests  of  its  managers,  is  a  modern 
and  wicked  invention.  -x-  *  *  xhe  capital  paid  in  and 
promised  to  be  paid  in  is  a  fund  which  the  trustees  cannot 
squander  or  give  away." 

Within  these  principles,  many  courts  of  the  highest  respect- 
ability have  laid  down  rules  we  have  stated.  The  use  of  the 
terra  <  <trust  fund' '  we  approve  of  as  understood  by  the  late 
decision  of  the  supreme  court  in  Ilolliris  v.  Brierfield  Coal  and 
Iron  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  and  as  substan- 
tially followed  by  our  court  in  Ames  <&  Frost  Co,  v.  HedetU 
19  Mont.  188,  47  Pac.  805.  Speaking  of  property  held  **in 
trust"  for  creditors,  Justice  Brewer  said  in  the  federal  case 
cited:  ^'Yet  all  that  is  meant  by  such  expressions  is  the  ex- 
istence of  an  equitable  right  which  will  be  enforced  whenever 
H  court  of  equity,  at  the  instance  of  a  proper  party  and  in  a 
proper  poceeding,  has  taken  possession  of  the  assets.  It  is 
never  understood  that  there  is  a  specific  lienor  a  direct  trust.'' 
There  is  no  direct  and  express  trust  attached  to  the  unpaid 
liability  of  a  stockholder  as  an  asset  of  an  insolvent  corpora- 
tion; but  an  equity  does  arise  in  favor  of  a  creditor  of  such  a 
corporation  which  will  be  upheld  in  the  creditor's  favor,  and 
which  will  inure  to  the  benefit  of  the  creditor  before  it  will 
be  held  to  belong  to  the  separate  entity,  the  corporation  it- 
self. A  simplified  way  of  expressing  the  attitute  of  the  cred- 
itors of  a  corporation  which  is  insolvent  towards  the  corpora- 
tion is  to  say  that  in  such  an  event  '^all  the  creditors  are  en- 
titled in  equity  to  have  their  debts  paid  out  or  the  corporate 
property  before  any  distribution  thereof  among  the  stock- 
holders. ' '  (  Waha^h,  St.  Louis  and  Pactfic  Railway  v.  Ham, 
114  U.  S.  687,  5  Sup.  Ct.  1081.)     That  the  liability  for  un- 


21  Mont.]  Kklly  v.  Clark.  323 

paid  stock  is  an  asset  of  an  insolvent  corporation  has  been  . 
frequently  decidfed.       {Sanger  v.   Uptouj  91  U,  S.  66;   Haw- 
kins V.  Glenn,  131   U.  S.    319,   9   Sup.    Ct.    739;   Hatch  v. 
Danay  101  IT.  S.  205;   Beach  on  Private  Corporations,  Sec- 
tion 117.) 

Judge  Peckham,  in  1890,  announcing  the  unanimous  opin- 
ion of  the  court  in  Gamble  v.  Q.  C.  Water  Co,,  123  N.  Y.  91, 
25  N.  E.  201,  construed  the  manufacturing  act  of  that  state, 
which  is  similar  to  Section  458  of  the  Montana  Compiled 
Statutes.  He  said:  <'We  think  that,  under  the  manufac- 
turing act,  the  company  cannot  issue  its  stock  as  full  paid  at 
anything  less  than  its  par  value.  The  act  makes  special  pro- 
vision for  the  exercise  of  the  power  to  issue  stock  in  payment 
for  property  purchased  by  the  company.  Whatever  the  right 
of  a  corporation  under  the  general  powers  pertaining  to  it  as 
a  corporation  might  be,  we  must  look  to  the  provisions  of  the 
statute  where  it  specifically  grants  such  power  to  find  the 
terms  and  conditions  upon  which  it  is  to  be  exercised.  By 
Section  2  of  Chapter  40  of  the  Laws  of  1848,  the  trustees  of 
a  manufacturing  corporation,  founded  under  the  act,  are  em- 
powered to  purchase  property  necessary  for  their  business, 
and  to  issue  stock  to  the  amount  of  the  value  thereof  in  pay- 
ment therefor;  and  the  stock  so  issued  shall  be  declared  and 
taken  to  be  full  paid  stock,  and  not  liable  to  any  further  calls. 
We  think  this  language  must  mean  that  the  amount  of  the 
nominal  or  par  value  of  the  stock  must  be  put  against  the 
value  of  the  property  purchased;  otherwise,  we  should  have 
such  a  case  as  $100  in  cash  purchasing  $100  of  stock  at  par, 
under  a  subscription  to  the  capital  stock  of  the  company, 
while  the  same  $100,  if  first  turned  into  property  to  be  sold 
to  the  company,  might  purchase  double  the  quantity  of  the 
stock  if  the  stock  were  only  of  the  actual  value  of  50  per 
centum  of  its  par  value.  The  stock  would  issue  only  at  its 
actual  value  in  return  for  property,  but,  in  return  for  cash, 
it  would  only  issue  at  its  par  value.  In  other  words,  if  the 
stock  were  really  worth  but  50  per  cent,  of  its  par  value, 
actual  cash  would  purchase  only  half  as  much  stock  as  could 


324  Kelly  t?.  Clabk.  [JuneT.'98 

he  purchased  with  an  equal  value  in  property.  This  was  never 
meant.  And  1  think  the  expression  that  the  stock  thus  issued 
for  property  purchased  is  to  be  taken  as  full  paid  up  stock, 
and  that  it  is  to  be  issued  to  the  amount  of  the  property  pur- 
chased, must  mean  that  it  is  to  be  issued  at  its  par  value. 

*'It  may  be  said  that  this  construction  prevents  a  corporation 
from  purchasing  property  and  paying  for  it  with  its  stock, 
where  actual  value  of  the  stock  is  enough  below  its  par  value 
to  make  the  difference  in  a  large  purchase  very  appreciable. 
That  may  be  so.  But  it  was  undoubtedly  the  object  of  the 
statute  to  make  the  full-paid  stock  that  is  issued  the  repre- 
sentative, dollar  for  dollar,  of  the  money  or  property  that  has 
been  paid  in  for  its  purchase,  so  that  the  company  would  start 
off  in  business  with  money  or  property  of  the  full  value  of  its 
paid-up  capital." 

The  supreme  court  of  Missouri,  with  no  dissent,  in  the  very 
late  case  of  Van  Cleve  v.  Berkey^  44  S.  W.  743  ("decided  the 
same  week  that  the  case  before  us  was  submitted),  in  constru- 
ing a  statute  permitting  subscribers  to  pay  for  stock  by  lalK)r 
done  or  property  actually  received,  said:  ** Where  the  law 
permits  subscribers  to  pay  for  stock  by  labor  done  or  property 
actually  received,  it  means  that  the  corporation  must  receive 
in  labor  or  property  what  it  was  reasonably  worth  in  money. 
Corporations  must  own  property  for  the  purposes  of  their 
legitimate  business,  and,  if  a  man  contracts  to  take  shares  in 
the  corporation,  he  must  pay  for  them,  to  use  a  homely 
phrase,  'in  meal  or  in  malt."  He  must  either  pay  m  money 
or  in  money's  worth.  And  it  is  the  rule  laid  down  by  the 
supreme  court  of  this  state,  which  the  learned  referee  seems 
to  have  overlooked,  that  the  property  or  labor  turned  into  the 
corporation  as  payment  for  shares  of  stock  must  be  a  fair, 
^'ust,  lawful,  and  needed  equivalent  for  the  money  subscribed." 

In  Wallace  v.  Carpenter  Electric  IleaUng  Manufacturing 
Co.,  73  N.  W.  189,  decided  in  December,  1897,  the  supreme 
court  of  Minnesota  used  the  following  apt  language:  **A  cer- 
tificate for  paid-up  shares  in  a  corporation  is  simply  a  written 
statement  in  the  name  of   the  corporation  that  the  holder 
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thereof  is  a  stockholder,  and  that  the  full  par  value  of  his 
shares  has  been  paid  to  the  corporation.  If  the  shares  in  fact 
have  not  been  so  paid  for,  the  certificate  that  they  have  been 
is  a  false  representation  that  the  assets  of  the  corporation 
have  been  increased  to  the  amount  of  the  par  value  of  the 
stock  so  issued.  And,  when  a  corporation  represents  that  it 
has  a  paid-up  capital  of  a  given  amount,  it  represents  to  the 
business  world  that,  at  the  time  it  issued  the  stock,  it  received 
money  or  property  to  the  full  par  value  of  its  stock.  The 
issuing  of  the  stock  of  a  corporation  as  paid  up  when  it  is  not 
so  in  fact  is  a  public  and  a  private  wrong — a  cheat  and  a  fraud 
— which  enables  the  corporation  to  obtain  credit  and  property 
by  fals^  pretenses.  Ethically  the  legislature  might,  with  the 
same  propriety,  authorize  an  individual  to  misrepresent  his 
assets  for  the  purpose  of  obtaining  credit  as  to  authorize  a 
corporation,  other  than  a  mining  corporation,  to  issue  watered 
stock." 

In  Stout  v.  Uuhlell,  73  N.  W.  1060,  decided  after  the  case 
at  bar  was  submitted,  the  supreme  court  of  Iowa  said:  "For 
this  court  has  held,  as  to  creditors  of  a  corporation,  that  when 
property  is  received  by  the  corporation,  at  an  excessive  valu- 
ation, in  payment  for  shares  of  its  capital  stock,  it  is  only  a 
payment  to  the  extent  of  the  value  of  the  property  received, 
and  that  owners  of  such  stock  are  liable  to  creditors  for  the 
difference  between  the  actual  value  of  the  property  and  the 
face  value  of  the  stock." 

To  like  effect  are  the  sombwhat  older  but  modern  decisions 
in  Elyton  Land  Co.  v.  Birmingham  Warehouse  c6  Elevator 
Co.,  92  Ala.  407,  9  South.  129;  Wetherbee  v.  Baler,  35  N. 
J.  Eq.  501;  Bailey  v.  P.  <k  C  Coal  &  Coke  Co,,  69  Pa.  St. 
334;  Douglass  v.  Ireland,  73  N.  Y.  100;  Goodrich  v.  Dor- 
nan,  14  N.  Y.  Supp.  879;  Roman  v.  Dimmick,  (Ala.)  22 
So.  109. 

There  have  been  numerous  contrary  decisions,  a  leading 
case  being  Phelan\.  Hazard,  5  Dill.  45,  Fed.  Cas.  No.  11,068, 
cited  to  us  by  appellant.  But,  not  stopping  to  distinguish  the 
cases,  the  courts  of  the  United  States  have  not  of  late  followed 
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Phelan  v.  Hazard^  and  we  believe  it  can  be  safely  said  that 
there  has  been  a  steady  advance  in  later  years  to  the  view  that, 
in  exchanging  stock  for  property  under  a  statute  similar  to 
section  458,  each  must  be  valued  honestly  at  its  fair  worth, 
and  the  amount  of  stock  issued  as  paid  up  shall  not  be  greater 
than  the  value  of  the  property  purchased. 

This  brings  us  to  the  contention  that  there  can  be  no  lia- 
bility unless  it  is  proven  that  the  shareholder,  in  assenting  to 
the  purchase  of  property  for  stock  and  the  overvaluation 
thereof,  and  in  capitalizing  the  enterprise,  actually  intended  to 
perpetrate  a  fraud  upon  the  creditors  of  the  corporation;  in 
other  words,  that  he  intended  actually  and  by  furtive  motive 
to  perpetrate  a  fraud.  Bearing  in  mind  always  that  this  ap- 
pellant, Clark,  was  one  of  the  original  parties  to  the  purchase 
of  the  mining  property  referred  to  in  the  findings,  and  act- 
ively participated  as  a  trustee  in  the  company  formed,  and 
immediately  thereafter  became  a  stockholder,  with  full  knowl- 
edge of  the  fact  that  the  stock  had  been  paid  for  by  a  seven- 
eighths  interest  in  the  mine,  which  was  knowingly  grossly 
overvalued,  the  application  of  the  law  becomes  quite  simple. 
Upon  this  question,  too,  there  are  decisions  in  support  of  the 
appellant's  theory,  but  again  we  shall  curtail  the  results  of 
our  investigation  by  observing  that  in  the  later  opinions  those 
principles  obtain  which  we  believe  to  be  the  more  just  to  cred- 
itors generally.  Upon  what  rational  basis  can  it  be  said  that 
the  trustees  or  shareholders  of  a  corporation  have  a  right  to 
deliberately  take,  in  payment  for  the  stock  of  the  company, 
property  intentionally  and  most  unfairly  overvalued  ?  Where 
is  the  authority  to  do  it  ?  What  the  justification  for  it  in  the 
code  to  which  the  trustees  must  turn  ?  These  questions  are 
not  replied  to  by  saying  that  the  common  law  permitted  sach 
a  practice;  for,  if  it  did,  Section  458  of  the  Laws  of  Montana 
(Compiled  Statutes  1887),  and  the  constitution  (section  10, 
article  15),  do  not.  Certainly,  the  common  law  did  allow  di- 
rectors of  a  corporation  to  receive  property  or  services  in  pay- 
ment for  stock,  either  from  original  subscribers  or  from  those 
to  whom  the  original  subscribers  sell  stock;  but  whether  the 
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common  law  sanctioned  an  intentional  gross  overvaluation  of 
property  sold  for  stock  in  the  corporation  is,  at  least,  doubt- 
ful. To  pursue  that  inquiry,  however,  is  not  important,  for 
the  statute  (section  458)  is  the  spcjpific  grant  of  power  under 
which  the  conditions  are  prescribed  as  to  when  the  stock  is 
paid  up  when  it  has  been  issued  for  property,  and  to  that 
directors  and  shareholders  must  look  for  a  guide  in  their  con- 
duct in  and  about  such  transactions,  while  section  457  creates 
the  liability. 

In  Terry  v.  Ziitley  101  U.  S.  216,  Chief  Justice  Waite  said: 
<  'The  individual  liability  of  stockholders  in  a  corporation  is 
always  a  creature  of  statute.  It  does  not  exist  at  common 
law.  The  first  thing  to  be  determined  in  all  such  cases  is, 
therefore,  what  liability  has  been  created?" 

In  Carnden  v.  Sttiart,  lU  U.  S.  104,  12  Sup.  Ct.  685, 
Justice  Brown  clears  up  evident  misapprehension  of  the  former 
decisions  of  that  court  by  the  following  statement:  *'In  view 
of  our  decisions  in  Sawyer  v.  Jloag^  17  Wall.  610,  Scovdl  v. 
Thayer y  105  U.  S.  143,  and  the  numerous  cases  arising  out  of 
the  failure  of  the  Great  Western  Insurance  Company,  it  is 
manifest  that  the  resolution  adopted  at  the  directors'  meeting 
of  December  29,  1880,  that,  upon  paying  $4,000  or  their  pro- 
portions of  the  same,  the  capital  stock  of  $150,000  should  be 
deemed  to  be  fully  paid,  was  wholly  ineffectual  as  against  the 
creditors  of  the  company.  It  is  the  settled  doctrine  of  this 
court  that  the  trust  arising -in  favor  of  creditors  by  subscrip- 
tions to  the  stock  of  a  corporation  cannot  be  defeated  by  a 
simulated  payment  of  such  subscription,  nor  by  any  device 
short  of  an  actual  payment  in  good  faith.  And,  while  any 
settlement  or  satisfaction  of  such  subscription  may  be  good  as 
between  the  corporation  and  the  stockholders,  it  is  unavailing 
as  against  the  clainis  of  the  creditors.  Nothing  that  was  said 
in  the  recent  cases  of  Clark  v.  BeveVj  139  U.  S.  96,  11  Sup. 
Ct  468,  Fogg  v.  Blairy  139  U.  S.  118,  11  Sup.  Ct.  476,  or 
Ilandley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  530,  was  in- 
tended to  overrule  or  qualify  in  any  way  the  wholesome  prin- 
ciple adopted  by  this  court  in   the  earlier  cases,  especially  as 
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applied  to  the  original  subscribers  to  stock.  The  later  cascB 
were  only  intended  to  draw  a  line  beyond  which  the  court  was 
unwilling  to  go  in  affixing  a  liability  upon  those  who  had  pur- 
chased stock  of  the  corporation,  or  had  taken  it  in  good  faith 
in  satisfaction  of  their  demands. ' ' 

And  in  Hoyd  v.  Preston,  146  U.  S.  630,  13  Sup.  Ct  131, 
it  was  held  a  bona  fide  creditor  of  a  corporation  could  enforce 
actual  payment  by  the  subscribers  to  the  capital  stock  of  the 
company  where  the  evidence  was  convincing  that  the  over- 
valuation of  the  property  transferred  to  the  railway  company 
in  pretended  payment  of  the  subscription  to  the  capital  stock 
was  so  gross  and  obvious  as,  in  connection  with  other  facts, 
clearly  established  a  case  of  fraud. 

It  is  not  necessary  to  show  an  actual  fraudulent  intent  in 
order  to  establish  a  legal  fraud.  '^Simulated  payments,''  as 
the  supreme  court  in  Iland/ey  v.  Stutz,  139  U.  S.  417,  11 
Sup.  Ct.  530,  calls  payments  of  subscriptions  to  capital  stock 
where  property  is  grossly  and  obviously  overvalued,  do  not 
constitute  excuses  for  defeating  the  trusts  arising  in  favor  of 
the  creditors  of  a  corporation. 

The  quantum  of  proof  essential  in  actions  similar  to  this  one 
has  been  directly  considered  by  several  courts.  In  Douglass 
V.  Ireland,  73  N.  Y.  100,  it  was  said:  ''A  deliberate  and  ad- 
vised overvaluation  of  property  *  *  *  is  a  fraud  upon 
the  law.  *  *  *  It  is  in  a  direct  violation  of  the  policy  as 
well  as  the  terms  of  the  law,  which  demand  payment  either  in 
money  or  property  at  its  value  cf  all  the  capital  stock  of  the 
company  as  a  condition  of  immunity  to  the  stockholders  from 
liability  for  debts  of  the  corporation.  The  payment  of  an 
amount  for  property  in  excess  of  its  value  does  not  depend 
upon  any  fraudulent  intent  other  than  that  which  evidenced  by 
the  act  of  knowingly  issuing  stock  for  property  to  an  amount 
in  excess  of  its  value.  All  that  is  necessary  to  establish  the 
legal  fraud  and  take  the  stock  issued  out  of  the  immunity  as- 
sured to  stock  honestly  issued  *  *  *  is  to  prove  two 
facts:  (1)  That  the  stock  issued  exceeded  in  amount  the  value 
of  the  property  in  exchange  for  which  it  was  issued,  and  (^) 


^1  Mont.]  Kelly  v.  Clark.  329 

that  the  trustees  deliberately,  and  with  knowledge  of  the  real 
value  of  the  property,  overvalued  it,  and  paid  in  stock  for  it 
an  amount  which  they  knew  was  in  excess  of  its  actual  value.  "*' 

The  property  in  that  case  was  worth  $68,000,  the  capital 
stock  issued  being  $300,000.  This  case  last  cited  was  ap- 
proved of  in  the  later  case  of  National  Tube  Works  Co,  v. 
Gdfillan,  124  N.  Y.  302,  26  N.  E.  538.  There  the  property 
was  found  to  be  worth  $75,000,  but  it  was  procured  by  giv- 
ing $300,000  worth  of  stock  for  it.  The  court  approved  of  a 
charge  to  the  jury  directing  them  that  »*the  fraud  is  consum- 
mated by  the  issue  of  stock  as  full-paid  stock  which  has  not 
been  fully  paid;  and  it  does  not  depend  upon  any  fraudulent 
intent  other  than  that  which  is  evidenced,  by  the  act  of  know- 
ingly issuing  stock  for  the  property  in  an  amount  in  excess  of 
its  value.  All  that  is  necessary  to  establish  legal  fraud  is 
proved  in  two  facts,"  etc.  The  court  even  went  to  the  extent 
of  holding  that  there  is  '<no  exemption  from  liability  because 
credit  was  imprudently  given  by  the  creditor,  or  because  he 
supposed  that  the  property  of  the  corporation  was  sufficient  to 
pay  its  debts." 

The  New  York  cases  are  approvingly  upheld  in  the  very 
able  opinion  of  the  supreme  court  of  Missouri  in  Van  Cleve  v. 
Berkey^  supra^  where  the  court  said  it  was  satisfied  that  the 
weight  of  American  authority  was  against  the  appellants'  con- 
tent ion  on  the  facts  of  that  case,  and  that  the  appellants  were 
lial»Ie  without  other  proof  of  fraud  than  was  afforded  by  the 
transaction  itself.  The  transaction  spoken  of  was  this:  A 
cor|K)ration  was  organized  under  the  laws  of  Illinois,  and  was 
to  have  a  capital  of  $100,000,  subscribed  by  the  parties  in  in- 
terest to  whom  the  full  amount  of  stock  as  subscribed  was  is- 
sued as  full  paid,  in  consideration  of  a  transfer  to  the  corpo- 
ration of  an  invention  of  little  actual  value.  The  evidence 
showed  that  all  the  defendants  acted  in  good  faith  so  far  as 
their  actual  intentions  were  concerned,  and  none  of  them  was 
moved  by  any  actual  fraudulent  intent  in  the  transaction. 
About  10  per  cent,  of  the  amount  subscribed  was  advanced  by 
the  original  subscribers,  but  one  B.  received  $90,000  of  the 
capital  stock  of  the  corporation  for  an  invention. 
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Upon  the  qQestion  of  fraud  the  case  is  parallel  to  this.  The 
court  also  adopts  the  language  of  the  supreme  court  of  Ala- 
bama in  Elyton  Land  Co.  v.  Birmingham  Warehouse  tfe  Elt- 
vator  Co.,  92  Ala.  423,  9  Pouth.  129,  disapproving  of  the 
statements  made  by  Mr.  Cook,  in  section  47  of  his  book  on 
Stocks,  Stockholders  and  Corporation  Law,  to  the  effect  that 
attempts  made,  in  instances  where  stock  was  issued  for  the 
property  taken  at  an  overvaluation,  to  hold  the  party  reeiving 
such  stock  liable  for  its  full  par  value  less  the  actual  value  of 
the  property  received  from  him,  have  usually  been  unsuc- 
cessful. 

The  supreme  court  of  Nebraska,  in  Gill-ie  and  Anson  Co. 
v.  DawHon  Town  db  Gas  Co.y  64  N.  W.  981,  expressly  lay 
down  what  is  sufficient  proof  in  accordance  with  the  New  York 
decisions.  Judge  Harrison,  for  the  court,  said:  ''Where  an 
agreement  is  made  whereby  stock  is  knowingly  and  advisedly 
issued  as  paid  in  full,  though  but  partially  paid  for,  it  may  be 
set  aside  by  creditors,  and  the  enforcement  of  payment  in  full 
of  the  subscription  for  the  stock  obtained  for  the  satisfaction 
of  the  debts  of  the  corporation.  *  *  *  Where  property 
is  conveyed  to  a  corporation  as  payment  of  a  subscription  for 
stock,  it  is  insufficient  to  satisfy  the  liability  of  subscribers  to 
the  creditors  of  the  corporation  if  there  has  been  a  fraudulent 
overvaluation  of  the  property — an  over  valuation  knowingly 
and  advisedly  made. ' ' 

Clark  on  Corporations,  in  a  logical  discussion  of  the  propo- 
sition, says  that  the  better  opinion  is  that  an  actual  fraudulent 
intent  need  not  be  shown  in  order  that  the  person  who  pays 
for  his  stock  in  property  may  be  held  liable  to  creditors  on 
the  ground  that  the  property  was  overvalued.  His  summary 
of  the  law  is  as  follows:  ''Laying  aside  all  questions  as  to 
whether  there  is  an  actual  intention  to  defraud,  such  transac- 
tion would  be  a  fraud  in  law,  both  upon  dissenting  stock- 
holders and  upon  persons  dealing  with  the  corporation  on  the 
faith  of  its  stock  being  fully  paid  up,  and  it  would  be  just  as 
invalid  as  against  creditors  as  a  payment  for  stock  in  money 
at  a  discount.     If  the  nature  of  the  property  and  the  extent 
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of  the  overyaluation  are  such  that  the  oyervaluation  may  pos- 
sibly have  been  due  to  error  of  judgment,  then,  to  render  the 
transaction  invalid  as  against  creditors,  actual  fraud  must  be 
shown,  and  the  question  is  one  of  fact.  If,  on  the  other  hand, 
the  overvaluation  is  so  gross  and  obvious  that  it  could  not  have 
been  due  to  mere  error  of  judgment,  the  transaction  will  be 
held  fraudulent  as  a  matter  of  law.  This  seems  to  be  the  fair 
result  of  the  cases,  if  the  opinions  are  read  in  the  light  of  the 
facts  actually  before  the  court." 

In  NorthwMtem  Mutual  Life  Ins.  Co.  v.  Cotton  Exchange 
Real  Estate  Co.,  46  Fed.  22  (decided  in  1891),  a  bill  was 
brought  by  a  judgment  creditor  of  a  corporation,  alleging,  in 
substance,  that  the  stock  of  the  corporation  of  the  value  of 
$125,000  was  paid  by  conveying  a  lot  and  building  at  a  valu- 
ation of  $200,000,  but  which  in  reality  was  only  worth  $157,- 
000.  The  bonds  of  the  corporation,  secured  by  mortgage  on 
the  building,  were  issued  to  the  defendants  to  make  up  the 
deficit,  the  defendants  being  stockholders  and  directors  in  the 
company  which  owned  the  building  and  made  the  conveyance, 
and  they  personally  knew  of  the  overvaluation,  and  were  bene- 
fited by  it  The  same  arguments  were  advanced  before  Judge 
Thayer  that  are  usually  advanced  in  like  cases,  namely,  that 
the  bill  did  not  show  that  there  was  any  fraud  in  the  transac- 
tion by  which  the  stock  was  paid  for,  inasmuch  as  it  did  not 
aver  that  the  stock  was  intentionally  overvalued.  Judge 
Thayer  decided  that  the  persons  to  whom  the  stock  was  issued 
were  aware  of  the  overvaluation,  and,  although  the  bill  was 
said  to  show  no  actual  fraud  in  the  transaction,  the  court  re- 
garded an  intentional  overvaluation  of  property  to  the  extent 
and  made  under  the  circumstances  disclosed  by  the  bill  as 
fraudulent,  <<in  the  sense  that  a  complainant  is  bound  to  al- 
lege and  prove  fraud.  *  *  *  The  law  regards  such  a 
transaction  as  constructively  fraudulent  so  far  as  the  corpora- 
tion's creditors  are  concerned;  or,  to  state  the  proposition  in 
a  different  form,  the  payment  of  a  stock  subscription  in  such 
manner  and  under  such  circumstances  is  invalid,  and  not  bind- 
ing  on  a  creditor  of  the  corporation,  and,  where  the  law  de> 
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terniines  the  quality  of  a  transaction  described  in  a  pleading, 
it  is  unnecessary  to  aver  that  it  was  invalid  or  fraudulent." 
The  learned  judge  who  decided  the  last  referred  to  case  haa 
before  him.  and  which  was  binding  upon  him,  the  case  of  Coit 
V.  Gold  Amalgamating  Co.,  119  U.  S.  343,  7  Sup.  Ct.  231 
(decided  in  1886),  which  is  quoted  as  holding  to  the  doctrine 
that  actual  fraud,  as  heretofore  defined,  must  be  shown  by  a 
creditor  seeking  to  fix  the  individual  liability  of  a  shareholder. 
But  it  is  plain  that  nothing  in  that  decision  was  regarded  as 
inconsistent  with  the  rule  laid  down  in  the  New  York  decisions 
heretofore  cited.  Coit  v.  Cold  Amalgamating  Co.  was  an  action 
by  a  judgment  creditor  against  the  defendant  company  to  com- 
pel the  stockholders  to  pay  what  he  claimed  was  due  and  un- 
paid on  the  shares  of  the  capital  stock  held  by  them.  The 
capital  stock  was  fixed  at  ^100,000  and  the  property  was 
turned  over  for  that  amount  of  stock.  It  was  eaid  that,  al- 
though « <the  corporators  may  have  placed  too  high  an  estimate 
upon  the  property,  its  valuation  was  honestly  and  feirly 
made."  The  court,  after  saying  that,  where  full-paid  stock 
is  issued  for  property  received,  there  must  be  actual  fraud  in 
the  transaction  to  call  stockholders  to  account,  added:  *'A 
gross  and  obvious  overvaluation  of  the  property  would  be 
strong  evidence  of  fraud."  We  fail  to  see  where  this  language 
at  all  conflicts  with  the  opinion  of  Judge  Thayer  in  North- 
western Mut,  Life  Ins.  Co.  v.  Cotton  Exchange  Heal  Estate 
Co. ,  supra,  or  with  our  own  view  that  when  there  is  super- 
added to  a  gross  and  obvious  overvaluation  the  element  of  de- 
liberation in  having  grossly  overvalued  the  property,  and 
knowledge  in  having  done  so,  fraud  is  a  necessary  legal  mfer- 
ence  from  such  facts,  for  in  such  a  case  good  faith  in  valuing 
the  property  is  entirely  wanting.  It  is  a  fraud  upon  the  law. 
So,  also,  in  Thayer  v.  El  Porno  Mining  Co. ,  40  111.  App. 
344,  it  was  decided  that  the  stockholders  in  an  insolvent  cor- 
poration were  liable  to  creditors  unless  they  had  given  for  their 
stock  *'the  equivalent  of  money  or  in  money's  worth."  That 
was  a  mining  case,  and  the  corporation  was  organized  with  a 
capital  of  11,000,000,  divided  into  *10  shares.     The  appel- 
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lant  recovered  a  judgmeot  against  the  corporation,  which,  be- 
ing unsatisfied,  he  sought  to  make  good  under  the  statutes 
making  the  stock  of  shareholders  liable.  The  property  trans- 
ferred to  the  corporation  was  worth  but  little  more  than  10. 
per  cent,  of  the  amount  of  the  stock  of  the  company.  There,, 
as  in  the  case  at  bar,  it  was  considered  a  fair  conclusion  that, 
none  of  the  incorporators  had  any  idea  that  the  property  was 
worth  a  million  dollars,  but  adopted  that  sum  as  a  convenient 
one  for  the  amount  of  stock  to  be  issued.  As  between  them- 
selves, connected  with  the  organization,  the  court  said  there 
could  be  no  ground  of  complaint;  but,  as  to  creditors,  the  law 
regarded  the  nominal  capital  of  the  company,  besides  its  actual 
assets,  as  a  fund  to  which  they  might  look  for  satisfaction. 
From  many  former  cases  in  Illinois  the  rule  was  deduced  that 
the  stockholders  of  an  insolvent  corporation  will  be  liable  to 
creditors  unless  there  has  been  given  for  the  stock  the  equiv 
alent  of  money  or  in  money's  worth.  "No  fiction,"  say  the 
court,  ''however  innocently  adopted,  is  a  defense  against cred 
itors. "  In  the  latest  decision  in  Illinois  (1895) — Col^nan  v. 
II(ywe,  154  111.  468,  39  N.  E.  725— entire  good  faith  in  valu- 
ing property  is  required,  and  «* where  the  overvaluation  is  so 
great  that  the  fraudulent  intent  appears  on  its  face,  and  is  not 
explained,  the  court  will  hold  it  to  be  fraudulent,  as  a  matter 
of  law." 

In  Elyton  Land  Co.  v.  Blrmmgham  Warehouse  cfe  EleooLor 
Co.^  supra,  it  was  held  that  the  absence  of  fraudulent  motive 
on  the  part  of  a  trustee  does  not  give  validity  to  a  mere  simu- 
lated execution  of  the  trust.  An  averment  of  fraud  in  refer- 
ence thereto  is  unnecessary. 

In  the  expression  of  the  foregoing  views  of  our  own  and 
those  adopted  by  us  from  other  courts,  we  do  not  mean  to  be 
understood  as  going  to  the  extent  of  holding  that  a  stock-, 
bolder  may  be  successfully  charged  by  a  creditor  of  a  corpo- 
ration as  a  holder  of  unpaid  stock  where  the  property  given 
in  exchange  foa  the  stock  does  not  eventually  prove  to  be  a&. 
valuable  as  it  was  believed  to  be  at  the  time  of  the  transfer^ 
nor  that  unwise  judgment  or  indiscretion  alone  are  suflScient.. 
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The  judgment  of  men  is  too  apt  to  be  erroneous  in  relation  to 
the  valuations  of  property.  This  is  especially  true  in  new 
countries,  where  mining  excitements  frequently  prevail,  and 
values  fluctuate  rapidly  and  to  an  unusual  extent.  An  honest 
mistake  of  judgment  would  seem  to  be  a  complete  defense  to 
such  an  action,  but  no  such  feature  is  presented  in  the  case 
under  consideration.  Good  faith  in  the  valuation  put  upon 
the  property  is  what  the  law  demands,  and  all  that  it  demands. 
By  good  faith  is  meant  actual  belief  in  the  value  put  upon  the 
property — the  belief  that  a  prudent  and  sensible  business  man 
woul<l  hold  in  the  ordinary  conduct  of  his  own  business  affairs. 
Beliefs  based  upon  visionary  speculative  hopes,  unwarranted 
by  existing  conditions  or  facts,  and  without  reasonable  evi- 
dence from  the  then  present  appearances,  are  not  such  beliefs 
as  will  relieve  the  shareholders.  Such  is  the  true  rule,  we 
think,  and  such  is  the  one  that  the  law  intends  shall  be  ap- 
plied. 

Higher  authority  than  the  statutes  also  exists  to  prohibit  a 
corporation's  issuing  stock  except  for  property  actually  re- 
ceived. The  constitution  of  the  state  (section  10,  art  15) 
provides  as  follows:  *'No  corporation  shall  issue  stocks  or 
bonds,  except  for  labor  done,  services  performed,  or  money 
and  property  actually  received;  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void.  The  stock  of  corpora- 
tions shall  not  be  increased  except  in  pursuance  of  general 
law,  nor  without  the  consent  of  the  persons  holding  a  majority 
of  the  stock  first  obtained  at  a  meeting  held  after  at  least 
thirty  days'  notice  given  in  pursuance  of  law." 

In  Elyton  Land  Co.  v.  Binningham  Warehouse  cfe  Elevator 
Co. ,  supra^  a  clause  in  the  constitution  of  Alabama,  almost 
identical  with  section  10  quoted,  was  construed  as  effective 
against  transfers  of  property  deliberately  and  intentionally 
overvalued  to  corporations  for  their  stock.  We  approve  of 
this  construction. 

The  constitution  of  Missouri  (art.  12,  section  8)  contains  a 
substantially  similar  clause;  and  in  Van  Cleve  v.  Berkey^ 
supra,  the  supreme  court  decided  it  applied  to  a  case  like  the 
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one  before  us,  saying:  <'It  is  impossible  to  escape  the  con- 
viction that  in  this  state,  whatever  may  be  the  case  in  some  of 
the  other  states,  the  < American  trust  doctrine, '  as  suggested 
by  Mr.  Justice  Harlan,  has  indeed  been  re-enforced  by  its 
constitution  and  statutes,  and  that  the  proposition  that  the 
stock  of  a  corporation  must  be  paid  for  'in  meal  or  in  malt' — 
in  money  or  in  money's  worth — is  not  a  mere  figure  of  speech,  ' 
but  really  has  the  significance  of  its  terms;  it  may  be  paid  for 
in  property,  but  in  such  case  the  property  must  be  the  fair 
equivalent  in  value  to  the  par  value  of  the  stock  issued  there- 
for; that  it  is  the  duty  of  the  stockholders  to  see  that  it  pos- 
sesses such  value;  that  when  a  corporation  is  sent  forth  into 
the  commercial  world,  accredited  by  them  as  possessed  of  a 
capital  in  money,  or  its  equivalent  in  property,  equal  to  the 
par  value  of  its  capital  stock,  every  person  dealing  with  it, 
unless  otherwise  advised,  has  a  right  to  extend  credit  to  it  on 
the  faith  of  the  fact  that  its  capital  stock  has  been  so  paid  for, 
and  that  the  money,  or  its  equivalent  in  property,  will  be 
forthcoming  to  respond  to  their  legitimate  demands — in  short, 
that  it  is  the  duty  of  the  stockholder,,  and  not  the  creditor,  to 
see  that  it  is  so  paid." 

Earnestly  have  appellant's  counsel  sought  to  convince  us 
that  mining  corporations  are  sui  gefierts,  and  that  the  doctrine 
of  liability  of  shareholders  for  unpaid  subscriptions,  when 
stock  has  been  issued  for  property  at  an  overvaluation,  is  not 
applicable  to  such  bodies.  To  fortify  their  arguments,  they 
rely  upon  Judge  Hoflf man's  opinion  in  re  South  Mountain 
Con.  Min.  Co,y  7  Sawy.  30,  5  Fed.  403,  and  the  opinion  by 
Judge  Sawyer  in  the  same  case,  reported  again  in  8  Sawy. 
366,  14  Fed.  347.  The  foundation  of  Judge  Hoffman's  re- 
marks is  based  upon  two  notions:  (1)  That  the  amount  of 
the  capital  stock  of  a  mining  corporation  is  usually  fixed  at  a 
purely  arbitrary  sum,  and  divided  into  as  many  shares  as  con- 
venience or  caprice  may  dictate*,,  and  (2)  that  the  capital  stock 
of  a  mining  company  neither  bears  nor  is  intended  to  bear  the 
slightest  relation  to  the  real  value  of  the  property, — **a  value 
nearly  always  conjectural,  and  very  often  imaginary."     A 
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complete  answer  to  both  points  lias  (1)  in  the  constitutional 
provision  of  this  state  which  says  that  ^<no  corporation  shall 
issue  stocks  except  for  *  *  *  money  or  property  actually 
received;"  and  (2)  in  the  law  (Section  458,  Fifth  Division  of 
the  Compiled  Statutes  1887)  wherein  the  grant  of  power  to 
the  trustees  of  a  corporation  to  purchase  mines  *  ♦  * 
necessary  for  their  business  enables  them  to  issue  stock  to  the 
amount  of  the  value  thereof,  which  stock  so  issued  shall  be  de- 
clared and  taken  to  be  the  full-paid  stock,  and  not  liable  to  any 
further  call.  There  was  no  such  statute  in  California  when  the 
cases  cited  were  decided,  and,  so  far  as  we  are  advised,  it  does 
not  appear  that  the  court  considered  the  effect  of  the  consti- 
tutional prohibition  of  that  state  (Section  11,  Article  12) 
against  issuing  stock  except  for  property  actually  received. 
Judge  Sawyer  also  wrote  of  the  common  custom,  and  said 
that  mining  corporations  in  California  were  organized  and 
carried  on  upon  princi])les  in  respect  of  their  capital  stock 
wholly  different  from  b.aiking  and  like  commercial  corpora- 
tions having  a  subscribed  capital  stock.  No  reference  is«made 
to  statutory  rules  fixing  liability  for  unpaid  shares,  or  extend- 
ing authority  to  buy  mines.  Custom  and  common  knowledge 
allowed  and  looked  for  any  capitalization  of  a  mining  com- 
pany, and  nothing  to  the  contrary  justified  the  court  m  hold- 
ing against  the  weight  of  these  arguments.  Such  is  fairly 
the  quite  persuasive  reasoning  of  the  learned  judge. 

Morawetz,  in  his  valuable  book,  cites  these  two  de- 
cisions,  and  sustains  their  doctrine  in  the  following  lan- 
guage: '*WhiIe  the  cu  toms  of  business  men  with  regard 
to  the  methods  of  organizing  and  managing  particular  classes 
of  corporations  cannot  control  the  establihhtd  rules  of  law, 
such  customs  must  often  be  taken  into  consideration  in  con- 
struing agreements  made  in  view  of  the  prevailing  conditioa 
of  affairs.  Thus,  it  has  long  been  the  general  practice  both 
in  New  York  and  in  California  to  organize  mining  corpora- 
tions with  a  nominal  capital  bearing  little  or  no  relation  to  the 
real  capital  which  the  shareholders  propose  to  contribute,  and 
to  issue  the  entire  stock  as  fully  paid  up  m  consideration  of 
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mines  whose  market  value  is  much  below  the  amount  of  the 
stock  so  issued,  and  whose  real  value  is  generally  nothing. 
This  practice  is  so  universal  and  so  notorious  that  a  person 
who  contracts  with  any  ordinary  mining  company  may  usually 
be  presumed  to  have  contracted  with  a  view  only  to  such  se- 
curity as  the  property  transferred  to  the  company  may  furnish, 
irrespective  of  the  capital  indicated  by  its  charter.  A  person 
so  contracting  would  therefore  have  no  equitable  claim  against 
the  shareholders  for  unpaid  capital  if  their  shares  weie  de-  * 
clared  paid  up  as  between  themselves  and  the  company.  It  is 
to  be  observed,  also,  that  the  nominal  capital  of  a  mining  com- 
pany, by  the  very  nature  of  the  mining  business,  cannot,  as  a 
rule,  furnish  an  indication  of  the  company's  actual  capital. 
The  property  of  a  mining  company  is  naturally  of  an  ex- 
tremely fluctuating  and  uncertain  character.  Moreover,  it  is 
acquired  for  the  sole  purpose  of  being  exhausted  and  distrib- 
uted among  the  shareholders  in  the  form  of  dividends,  and  not 
as  a  permanent  fund  with  which  to  carry  on  business." 
(Morawetz  on  Private  Corporations,  §  830.) 

The  intimation  that  New  York,  like  California,  excepts 
shareholders  in  mining  corporations  from  statutory  liability, 
is  inadvertent,  for  Douglass  v.  Ireland,  supra,  involved  the 
responsibility  of  shareholders  in  a  corporation  for  furnace  and 
mining  purposes.  The  two  California  cases  alone  uphold  the 
text.  As  said  before,  however,  those  cases  were  not  decided 
on  statutes  similar  to  the  New  York  manufacturing  act,  quoted 
in  Boynton  v.  Hatch,  47  N.  Y.  225,  and  identical  with  the 
Montana  statutes,  and  for  this  reason  are  not  wholly  perti- 
nent But  we  go  farther,  and  are  constrained  to  overthrow 
their  fallacious  doctrine  of  expediency,  and  to  rest  our  de- 
cision upon  the  law  as  it  is  written,  and  upon  the  common 
principles  of  moral  honesty,  within  its  letter  and  its  spirit. 

Sifted  of  specious  consideration  addressed  to  judges  to  re- 
gard practices  long  prevalent  in  certain  mining  states,  where 
DO  laws  existed  placing  mining  and  manufacturing  corpora- 
tions on  an  equality,  and  the  warped  doctrine  we  are  asked  to 
lay  down  leads  to  this:     Incorporators  of  mining  companies 
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should  be  permitted  to  violate  the  law,  and  deliberately  de- 
ceive the  public,  but  the  incorporators  of  manufacturing  en- 
terprises should  not;  and  this  notwithstanding  the  truth  that 
the  same  specific  statutes  grant  no  greater  powers  to  one  than 
the  other,  and  fix  the  same  liabilities  upon  the  shareholders  in 
each. 

Counsel  assert  positively  that  there  is  no  such  thing  as  the 
market  value  of  a  mine.  This  court  said  in  Montana  Railway 
Co.  V.  Warren^  6  Mont.  275,  12  Pac.  641,  that  even  a  pros- 
pect has  a  value.  '*The  only  questions  are  whether  a  pros- 
pect has  a  value  that  may  in  law  be  called  a  market  value, 
and,  if  so,  whether  there  is  proof  in  this  case  of  any  market 
value.  Has  a  ^prospect' — an  undeveloped  mine — any  market 
value  ?  A  full,  positive  answer  to  that  is  that  'prospects'  are 
sold  in  the  market  every  day.  Certainly,  property  so  sold 
has  a  market  value.  The  records  of  Silver  Bow  county  will 
probably  show  more  transfers  by  sale  of  property,  such  as  is 
known  as  ^prospects, '  than  of  any  other  kind  of  real  estate. 
They  are  frequently  sold  upon  execution,  foreclosure  and  par- 
tition sale?.  They  are  subject  to  daily  litigation  in  our 
courts.^'  These  remarks  were  ^'well  said,"  wrote  Justice 
Brewer  in  affirming  that  decision,  in  137  U.  S.  348,  11  Sup. 
Ct.  96.  Its  holding  was  also  followed  in  Maloy  v.  Berkin^ 
11  Mont.  138,  27  Pac.  442,  and  Railway  Company  v.  Forhts^ 
15  Mont.  452,  39  Pac.  571,  and  a  like  rule  reiterated  in 
O'Keefe  v.  Dyer,  20  Mont.  477,  52  Pac.  196.  The  rationale 
of  the  California  cases  can  also  be  accounted  for,  not  only  by 
an  absence  of  statutory  conditions  which  confront  the  incor- 
porators of  mining  companies  in  Montana,  but  by  remember- 
ing that  when  the  opinions  of  Judges  Sawyer  and  Hoffman 
were  delivered,  in  1881,  and  1882,  the  science  of  mining  in 
Western  America  was  and  had  been  far  behind  its  present 
systematism.  The  engineer  of  mines  was  by  no  means  so 
accessible  or  so  well  informed  by  knowledge  of  past  experi- 
ence of  development  in  mines  in  this  country  as  he  has  since 
become,  and  the  light  of  his  professional  learning  was  not 
nearly  so  universally  spread.     It  waa  only  a  few  years  before 
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those  decisions  were  pronounced  that  the  universities  of 
America  first  conferred  degrees  for  proficiency  in  special 
courses  in  mining.  In  such  surroundings,  and  amid  the 
fewer  opportunities  for  ascertaining  with  reasonable  reliabil- 
ity the  value  of  a  mine,  the  custom  of  which  the  California 
judges  wrote  sprung  up  in  the  early  days  of  California;  and, 
because  of  its  well-known  origin  and  hold,  the  law  and 
the  courts  were  reluctant  to  interfere  with  it.  But 
that  it  was  a  pernicious  custom  is  indisputable.  Jt  led  to  de- 
ceit, and  to  fictitious  estimates  being  placed  on  mining  prop- 
erty by  the  incorporators,  lor  their  own  gain.  Shares  in  a 
mine,  at  a  few  cents  each,  allured  the  unsuspecting  and  ven- 
turesome. The  experiences  of  the  custom  are  filled  with  dis- 
ai)pointment  and  ruin  to  investors,  rich  and  poor.  All  these 
matters  may  have  been  the  controlling  reason  for  the  adoption 
of  the  more  honest  policy  of  our  laws.  Judge  Buck,  whose 
opinion  as  a  district  judge  was  read  to  us  on  the  argument  of 
this  case,  adverted  to  the  argument  of  custom  in  this  way: 
'*This  custom  has  made  the  very  word  *mine^  in  financial 
centers  of  the  world  almost  synonymous  with  conspiracy  to 
defraud.  The  caution  of  capital  has  become  so  trepid  that  I 
believe  it  is  no  exaggeration  to  state  that  many  a  half- worked 
rich  mine  lies  idle  to-day  in  the  mountains  of  this  state 
through  this  cause  alone." 

The  Supreme  Court  of  Utah,  in  Salt  Lake  Hardware  Co.  v. 
Tintic  Milling  Co,^  45  Pac.  200,  makes  no  exception  in  favor 
of  mining  corporations;  nor  does  the  Supreme  Court  of  Illi- 
nois, in  Thayer  v.  El  Porno  Mining  Co,,  supra;  nor  does 
the  Supreme  Court  of  Wisconsin,  in  Gogebic  Inv,  Co.  v.  Iron 
Chief  Mining  Co,y  47  N.  W.  726;  nor  does  the  Supreme  Court 
of  Iowa,  in  Oliphant  v.  Mining  Company^  63  Iowa  332,  19 
N.  "W.  212;  nor  does  the  Supreme  Court  of  Oregon,  in 
Hodges  v.  Mining  Co.^  9  Or.  200;  nor  does  the  Court  of  Ap- 
peals in  New  York,  in  Douglass  v.  Ireland^  supra. 

But,  whatever  may  have  been  the  reason  of  the  old  sys- 
tem,  things  have  changed.  Estimating  the  value  of  a  mine 
is  no  longer  the  result  of  hasty  conjecture.     Former  methods 
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have  given  way  to  scientific  tests,  based  upon  geological  con- 
ditions, underground  surveys  and  measurements,  careful  ex- 
aminations of  ore  in  sight,  the  known  history  of  ore  bodies  in 
the  vicinity,  the  method  and  cost  of  treatment  of  the  ore,  to- 
gether with  facilities  for  its  transportation  to  markets.  Now, 
too,  there  is  a  known  definition  of  rights  which  the  courts 
have  step  by  step  established  in  expounding  principles  by 
which  the  miner  shall  have  preserved  to  him  the  greatest  bene- 
fit of  his  discovery.  These  reasons  may  likewise  have 
weighed  with  the  legislature  when  it  refused  to  extend  greater 
immunity  to  stockholders  in  mining  than  in  certain  other  cor- 
porations formed  under  the  laws  of  the  state. 

It  is  next  contended  that  it  does  not  appear  that  appellant, 
Clark,  was  a  subscriber,  or  had  ever  agreed  to  become  a  sub- 
scriber, to  any  stock.  This  is  upon  the  theory  that  there  is 
no  actual  contract  to  pay  on  the  part  of  the  shareholders  who 
accept  stock  in  mining  corporations  as  full  paid  without  hav- 
ing signed  a  formal  subscription  for  the  same.  Section  457, 
heretofore  quoted,  imposes  ihe  liability  of  shareholders  to 
creditors  to  the  amount  of  unpaid  stock,  for  all  acts  of  and 
contracts  made  by  the  company.  Section  458,  supra^  pro- 
vides that  stock  issued  in  payment  for  the  mining  property, 
to  the  amount  of  the  value  of  the  property,  shall  not  be  liable 
for  any  further  payments  under  the  provisions  of  Section 
457."  To  give  any  effect  at  all  to  this  clause,  stock  issued  in 
payment  of  mining  property  must  be  included.  This  is  ob- 
vious. It  cannot  mean  liability  to  the  shareholder  in  a  manu- 
facturing, and  exemption  to  a  stockholder  in  a  mining,  com- 
pany. Failure  to  have  signed  a  formal  stock  subscription  list 
cannot  relieve  appellant.  The  stock  was  issued  to  him,  and, 
with  knowledge  of  all  the  surrounding  facts,  be  became  the 
holder  of  it.  This  was  enough.  See  the  late  case  of  Smith 
V.  Ferris  and  C.  H.  Railway  Co.y  (Cal.)  51  Pac-  710.  Where 
stock  has  been  issued,  the  holder  has  impliedly  subscribed  for 
it.  If  it  has  not  been  issued,  yet  he  has  subscribed  to  a 
formal  subscription  list  agreeing  to  take  it,  as  such  sub- 
scriber, he  may  be  deemed  liable  to  the  amount  for  which  it 
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is  unpaid.  (Taylor  on  Corporations,  Section  511.)  The  Su- 
preme Court  of  Iowa,  in  Jackson  v.  Traer^  20  N.  W.  764, 
held  that  the  simple  acceptance  of  stock  by  one  who  never  be- 
came a  stockholder  by  subscription  rendered  the  holder  liable. 
Where  the  person  sought  to  be  charged  has  already  taken  the 
stock  by  an  acceptance  of  the  certificates,  the  need  of  a  written 
agreement  to  do  that  which  he  has  done  is  dispensed  with  and 
the  relation  of  shareholder  exists.  {Shickle  v.  WattSj  94  Mo. 
410.  7  S.  W.  274;  ZIoi/dy,  Preston,  146  U.  S.  630,  13  Sup. 
Ct.  131;   Webster  v.   Upton,  91  U.  S.  65.) 

Appellant  says  that  plaintiff  cannot  recover  upon  the  theory 
that  there  has  been  a  fraudulent  overvaluation  of  the  property, 
because  his  cause  of  action  arises  out  of  tort,  and  not  out  of 
contract.  This  revives  the  argument  already  considered  and 
disposed  of — that,  to  recover,  plaintiff  must  show  that  he  re- 
lied upon  the  fraudulent  overvaluation  of  the  mine.  Counsel 
overlook  the  full  significance  of  the  language  of  the  statute, 
whereby  the  liability  exists,  not  for  debts  due  by  the  corpora- 
tion, bat  for  all  acts  of  and  contracts  made  by  it.  Spelling 
on  Corporations,  Section  909,  says  that  damages  arising  from 
the  commissioh  of  torts  by  a  corporation's  agent  cannot  be 
recovered  where  the  liability  is  for  debts  only;  but,  where  the 
terms  * 'debts'^  and  ''liabilities"  are  used,  '*the  combination 
seems  sufficiently  comprehensive  to  include  all  acts  and  species 
of  obligation  and  wrong  for  which  a  civil  action  would  lie, 
except  such  as  are  purely  penal  in  character."  '*A11  acts  of 
and  contracts  by  the  corporation"  are  very  comprehensive 
words,  and  certainly  afford  no  ground  whereon  the  courts  can 
exclude  acts  of  wrong  independent  of  contract.  In  an  early 
case  in  New  York,  Heacock  v.  Sherman,  14  Wend.  58,  the 
word  '*debt"  was  regarded  as  limited  to  claims  arising  out  of 
contract,  but  the  court  was  of  opinion  that  the  word  < 'de- 
mand" by  itself  would  include  a  claim  for  damages  arising  out 
of  the  wrong  of  the  corporation.  Many  statutes  imposing 
this  individual  liability  upon  shareholders  fix  it  only  for  pay- 
ment of  debts  contracted  by  the  corporation;  but  in  section 
457,  as  if  to  overcome  the  restrictions  put  upon  the  meaning 
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of  the  term  <'debf  by  the  courts,  the  legislature  has  avoided 
the  use  of  any  such  legal  technical  word,  and  extended  the  lia- 
bility for  all  acts  of,  as  well  as  all  contracts  by,  the  company. 
The  statute  cannot  be  evaded.  Liability  for  acts  of  the  cor- 
poration plainly  includes  liability  for  claims  for  damages  con- 
sequent upon  torts.  {Powell  v.  Oregonian  Railrcay  Co.^  36 
Fed.  726.)  Plaintiff,  claiming  in  tort,  had  to  fix  his  claim  as 
a  creditor  in  order  to  avail  himself  of  his  remedy;  hence  it 
was  obligatory  upon  him  to  first  establish  his  claim  against  the 
corporation.  We  regard  the  liability  of  the  shareholders  un- 
der our  statutes  as  secondary,  not  primary.  They  cannot  be 
held  until  it  appears  that  the  corporation  is  insolvent.  Thomp- 
son on  Corporations,  Section  3521,  writes  that  regularly  the 
creditor,  before  invoking  the  aid  of  a  court  of  equity,  must 
have  exhausted  his  remedy  at  law;  ^'and  the  usual  proof  of 
his  having  done  so  is  the  recovery  of  a  judgment,  and  the  re- 
turn of  an  execution  nvila  bona.  To  like  effect  is  Spelling  on 
Corporations,  Section  904.  This  appears  to  us  to  be  just  and 
equitable.     {PmoellY.  Oregonian  Railway  Co,^  supra.) 

What  we  have  already  said  refutes  the  final  argument  of 
appellant — that,  if  plaintiff  relies  upon  the  statutes,  his  action 
is  upon  a  liability  created  by  statute;  hence  his  remedy  is 
barred  by  the  statute  of  limitations.  (Compiled  Statutes  of 
1887,  Section  42,  First  Div.,  and  Laws  of  1893,  page  50.) 
Respondent  was  injured  May  26,  1891.  He  recovered  a  judg- 
meut  June  28,  1894,  and  instituted  this  action  August  13, 
1894.  When  plaintiff  sued  for  damages  for  his  injuries,  he 
sued  the  company.  His  claim  was  thereafter  merged  in  a 
judgment  against  the  corporation.  Now,  as  a  judgment  cred- 
itor, he  is  suing  other  defendants — individual  stockholders — to 
make  them  pay  the  amount  of  his  judgment.  But,  as  the 
shareholders  are  only  secondarily  liable,  they  could  not  have 
been  proceeded  against  on  an  unliquidated  demand  until  the 
judgment  against  the  corporation  was  taken,  or  the  demand 
was  liquidated,  and  the  company  was  insolvent.  {Powdl  v. 
Oregonian  Railway  Co,y  supra.)  The  better  rule  in  such 
cases  is  that  no  cause  of  action  accrues  against  the  shareholder 
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until  the  creditor  has  failed  to  make  the  amount  of  his  judg- 
ment or  ascertained  claim  from  the  assets  of  the  company,  or 
unless,  perhaps,  in  certain  cases,  it  appears  to  be  useless  to 
proceed  against  the  corporation.  {Hawkins  v.  Glenn^  131  U. 
S.  319,  9  Sup.  Ct.   739;  Scoville  v.  Thuyer,  106  U.  S.  143.) 

Several  minor  errors  are  assigned.  They  have  been  atten- 
tively examined,  but  are  not  well  founded,  and  require  no  dis- 
cussion. 

The  conclusions  we  have  reached  in  this  case  are  in  accord 
with  those  bolder  interpretations  which  uphold,  rather  than 
impair,  the  letter  of  the  constitution  and  the  laws  of  the  state. 
Enforcement  of  the  liability  in  this,  the  first  action  brought 
before  this  court  involving  the  important  questions  considered 
and  determined,  may  be  a  hardship;  yet  the  policy  upon  which 
the  statutes  are  founded  is  most  wholesome.  In  the  course  of 
the  history  of  the  state,  the  maintenance  of  those  principles 
which  we  have  followed  will  intercept  the  further  growth  of  a 
system  by  which  "wildcat"  corporations  have  done  grievous 
wrong  to  the  public  generally. 

The  law  has  said  to  the  incorporators  of  mines:  * 'You  must 
not  issue  as  paid  in  more  stock  in  exchange  for  property  taken 
than  will  fairly  represent  what  the  property  is  worth.  It  thus 
exacts  no  more  from  you  than  it  does  from  the  incorporators 
of  manufacturing  schemes.  You  must  be  fair  and  honest  in 
valuing  your  mining  properties,  so  that  your  capital  stock 
may  be  assumed  to  represent  what  is  actually  paid  in.  It  re- 
quires no  impossibilities  from  you,  but  it  insists  on  identically 
the  same  good  faith  from  you  as  a  miner  that  it  calls  for  from 
your  neighbor  as  a  manufacturer.  By  obeying  its  commands, 
you  are  perfectly  free  from  individual  liability;  but,  by  pal- 
pably and  advisedly  evading  them,  you  run  the  risks  conse- 
quent upon  your  evasion." 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
Pemberton,  C.  J.,  and  PiooTT,  J.,  concur. 
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ill  m      W.  E.    DONOVAN   et  al.,  Relators,  v.  STATE  CAPI- 
TOL COMMISSION,  ROBERT  B.  SMITH, 
ET  AL.,  Respondents. 

[Submitted  July  6, 1898.    Decided  July  11, 1898.) 

Citizens  of  tlie  United  States  who  haye  left  their  former  residence  without  Intmdlng  to 
return,  and  with  the  intention  of  residing  in  Montana,  are  citizens  of  tliat  state. 
(Sec.  71,  Political  Code.) 

Original  application,  on  relation  of  W.  E.  Donovan  and 
others,  for  a  writ  of  prohibition  against  the  State  Capitol 
Commission  and  others.      Writ  denied. 

The  evidence  in  the  cause  was  to  the  effect  that  the  archi- 
tects with  whom  the  respondents  had  contracted  for  plans, 
etc.,  for  the  State  Capitol  Building,  citizens  of  the  United 
States,  had,  immediately  before  the  contract  was  made  with 
them,  left  the  place  where  they  then  resided  without  any  in- 
tention of  returning,  and  with  the  intention  of  going  to  Mon- 
tana, of  removing  there,  and  establishing  their  citizenship  in 
that  state,  and  that,  at  the  time  the  contract  was  awarded  to 
them,  they  were  actually  residing  and  ever  since  have  been 
residing  in  the  State  of  Montana. 

Campbell  cfe  Parr^  for  Relators. 

C.  B,  Nolan  ^  Attorney  General,  for  Respondents. 

Per  Curiam.  This  is  an  application  for  a  writ  of  prohibi- 
tion. By  this  proceeding  the  relator,  for  himself  and  other 
resident  architects  of  the  state,  asks  this  court  to  prohibit  the 
carrying  out  of  a  contract  made  and  entered  into  on  the  19th 
day  of  March,  1898,  by  and  between  the  State  Capitol  Com 
mission  and  C.  E.  Bell  and  J.  H.  Kent,  architects  for  furn 
ishing  plans,  specifications  and  detail  drawings  for  the  State 
Capitol  Building  to  be  erected  at  Helena,  and  for  superintend- 
ing the  construction  thereof. 
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The  only  ground  on  which  the  writ  is  asked  is  that  Bell  and 
Kent,  the  architects,  are  not  citizens  of  the  state.  Upon  this 
question  we  heard  the  evidence  in  open  court.  From  this 
evidence  it  clearly  appears  to  us  that  Bell  and  Kent  are  citi- 
zens of  the  state,  and  were  at  the  time  the  contract^ was 
awarded  to  them  by  the  commission.  Section  71  of  the  Po- 
litical Code  defines  who  are  citizens  of  the  state.  Under  this 
section  it  is  clear,  as  shown  by  the  evidence,  the  architects 
are  citizens  of  Montana.     The  writ  is  therefore  denied. 

Denied, 


JOSEPH     HORSKY,     JR.,    Respondent,    v.     PATRICK 
N     MORAN,    Appellant. 

(Submitted  May  23, 1898.   Decided  July  2S,  1698.  i 

Toumstte  Patent — Collateral  Attack — Privity — Laches. 

Tbe  plaintiff,  who  claimed  title  and  right  of  possession  to  certain  premises  Included 
wlttiln  tbe  limits  of  a  patented  townsite,  a  deed  to  which  he  had  obtained  from  tbe 
probate  judge,  brought  an  action  against  defendant  to  quiet  title  to  the  same.  De- 
fendant claimed  under  a  placer  location  existing  at  the  date  of  the  application  for 
and  entry  of  the  towoslte.  but  bis  right  to  which  he  did  not  assert  at  the  time  the  ap- 
plication was  made.  It  furtber  appeared  that  for  nearly  twenty  years  defendant 
had  allowed  plaintiff  to  occupy  the  premises.  Held:  1st.  That  the  deed  under  the 
townsite  patent  was  not  void,  and  that.  If  voidable,  defendant  did  not  show  any 
privity  with  the  United  States,  and  could  not  attack  the  townsite  patent  collaterally. 
'2ud.  Tbat  the  defendant  had  been  guilty  of  laches  and  could  not  attack  the  plain- 
tiff's title. 

Appeal  from  District  Courty  Lewis  and  Clarke  County; 
HoTOiCe  B.  Bucky  Judge. 

Action  by  Joseph  Ilorsky,  Jr.,  against  Patrick  Moran,  to 
quiet  title.  There  was  a  judgment  for  plaintiflF  on  the  plead- 
ings, and  defendant  appeals.     Affirmed. 

T.  e/.    Walshy  for  Appellant. 

Toole  db  Wallace,  for  Respondent. 
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Per  Curiam.  Action  to  quiet  title.  The  pleadings  show 
substantially  the  facts  to  be  as  follows:  That  when  the  pro- 
bate judge  of  Lewis  and  Clarke  county,  as  trustee  foi  the  oc- 
cupants of  the  townsite  of  Helena,  made  the  entry  of  the  town- 
site  on  March  2,  1869,  the  defendant  and  appellant,  Moran, 
resided  upon  and  was  in  possession  of  certain  fractional  parts 
of  ground  located  on  Main  street,  in  the  original  townsite  of 
the  city  of  Helena.  The  townsite  was  platted  and  deeds  issued 
to  the  original  claimants  of  town  lots,  and  in  1874  plaintiff 
and  his  predecessors  in  interest  received  deeds  to  the  afore- 
said lots  in  controversy  from  the  probate  judge.  Plaintiff 
ever  since  1874  has  been  in  the  exclusive  and  actual  possessioD 
of  the  property  sued  for.  In  1888  the  defendant  applied  for 
and  obtained  a  deed  from  the  probate  judge  to  the  land  in 
dispute. 

The  defendant  concedes  the  facts  claimed  by  the  plaintiff  to 
constitute  adverse  possession,  but  sets  up  that  he  was  in  pos- 
session of  a  validly  located  placer  claim  at  the  date  of  the  ap- 
plication for,  and  the  entry  of,  the  Helena  townsite,  and  that 
the  deed  procured  by  him  in  1888  was  obtained  for  the  pur- 
pose of  further  assuring  his  title  to  the  property,  and  to  en- 
able him  to  get  into  possession  in  order  to  prosecute  the  nec- 
essary development  work  on  his  mining  claim,  but  that  the 
plaintiff  refused  to  recognize  his  right  to  the  possession  of  the 
premises  described  in  the  deed  or  to  allow  him  to  enter  into 
possession  of  the  same.  His  position  is  that  his  title  to  the 
lots  in  controversy  springs  from  his  location  of  the  land,  em- 
bracing them  as  a  placer  claim.  He  makes  no  claim  of  right 
by  reason  of  the  probate  judge  having  entered  the  lots  with 
other  lots  lying  within  the  exterior  boundaries  of  the  Helena 
townsite  as  a  trustee  for  himself  as  an  occupant,  but  relies 
upon  the  contention  that  the  mining  claim,  located  prior  to, 
and  in  his  possession  at  the  date  of,  the  application  for  the 
Helena  townsite,  was  absolutely  excluded  from,  and  that  the 
title  thereto  did  not  pass  under,  the  United  States  patent  to 
the  probate  judge  for  said  townsite;  that  is  to  say,  he  stands 
upon  the  proposition  that  the  plaintiff,  Horsky,  acquired  no 
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rights  by  adverse  possession  to  the  lots  in  question,  because 
the  legal  title  to  the  same  is  still  vested  in  the  United  States. 

After  the  entry  of  the  townsite,  and  prior  to  the  feme  when 
the  plaintiff  became  the  owner  of  the  premises  claimed  therein, 
Ihe  defendant  left  the  state  of  Montana,  leaving  his  mining 
claim  in  the  possession  of  his  agent;  and  he  avers  that  during 
his  absence,  as  he  is  informed  and  believes,  plaintiff,  without 
right,  entered  upon,  and  has  since  continued  to  occupy,  those 
portions  of  the  mining  claim  described  in  the  complaint,  and 
that  in  like  manner  other  parties  entered  upon  other  portions, 
and  continued  to  hold  and  occupy  the  same,  and  excluded  the 
defendant  from  the  possession  thereof.  He  further  sets  up 
that  under  the  laws  of  the  United  States  and  the  rules  govern- 
ing mining  claims  he  is  required,  so  as  to  enable  him  to  ob- 
tain a  patent,  to  do  certain  development  work,  but  that  the 
plaintiff  refused  to  permit  him  to  enter  upon  the  premises  for 
the  purpose  of  doing  such  work,  and  that  any  attempt  upon 
his  part  to  enter  to  do  the  work  would  subject  him  to  a  sum- 
mary action  and  to  personal  violence,  though  defendant  is,  and 
always  has  been,  desirous  of  doing  such  work  and  acquiring 
patent  to  the  mining  claim.  Defendant's  prayer  is  that  plain- 
tiff be  dismissed,  and  that  he  (defendant)  be  decreed  to  be  en- 
titled to  the  possession  of  the  premises  described  in  the  com- 
plaint, and  that  an  injunction  issue  preventing  plaintiff  from 
interfering  with  his  work  of  mining  the  property  involved. 

The  plaintiff  moved  for  a  judgment  on  the  pleadings,  be- 
cause the  answer  stated  no  defense,  and  was  sham  and  frivo- 
lous, and  the  cause  of  action  was  barred  on  account  of  laches 
of  the  defendant,  as  shown  by  the  papers  and  proceedings. 
The  district  court  granted  the  motion,  and  rendered  judgment 
in  plaintiff's  favor,  declaring  defendant's  claim,  or  pretended 
claim,  to  be  void  and  without  right  or  equity,  and  ordering 
that  the  deed  of  the  probate  judge  to  defendant  be  canceled 
and  made  null  and  void.     Defendant  appeals. 

The  record  contains  the  opinion  of  the  district  court.  It  is 
an  elaborate  review  of  the  decisions  of  the  supreme  court  of 
the  United  States  bearing  upon  the  questions  involved,  and 
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proceeds  upon  a  recognition  of  the  distinctions  drawn  by  the 
decisions  of  that  court  between  the  reservation  or  exclusion  in 
and  from  a  placer  patent  and  the  doctrine  of  reservation  or 
exclusion  from  a  townsite,  homestead  or  pre-emption  patent. 
After  careful  examination  of  the  authorities  cited,  and  many 
more,  we  have  concluded  to  adopt  the  opinion  of  the  trial 
court  as  expressive  of  the  unanimous  views  we  hold  upon  the 
status  of  this  defendant,  who  assails  the  possession  and  claim 
of  title  of  the  plaintiff,  and  asks  aflSrmative  relief,  but  who 
shows  that  he  wholly  neglected  to  assert  and  protect  any  rights 
he  ever  had  as  the  possessor  of  a  valid  mining  claim  when  the 
townsite  patent  was  applied  for,  and  offers  no  excuse  for  his 
inaction  during  the  period  of  nearly  twenty  years  after  plain- 
tiff entered  upon  and  occupied  the  lots  before  he  brought  this 
suit,  except  that  plaintiff  refused  to  allow  him  to  enter  upon 
the  premises.  By  his  answer  he  shows  that  he  has  long  since 
disconnected  himtelf  from  the  United  States  grovernmenL 
stands  in  no  privity  with  it,  and  possesses  no  claim,  legal  or 
equitable,  to  the  lots  which  plaintiff  has  openly,  notoriously 
and  continuously  occupied  for  over  twenty  years.  Defendant 
is  without  any  title  or  claim  of  title  at  all.  He  is  in  the  atti- 
tude of  an  intruder,  and  it  does  not  lie  in  his  mouth  to  be  heard 
to  assail  the  plaintiff's  position.  {Bohall  v.  Dilla^  114  U.  S. 
50,  6  Sup.  Ct.  782.)  The  pleadings,  therefore,  make  the  case 
a  proper  one  to'  apply  the  doctrine  of  laches,  well  stated  by 
Justice  Brewer  in  Naddo  v.  Bardon^  2  C.  C.  A.  337,  51  Fed. 
495,  as  follows:  *'No  doctrine  is  so  wholesome,  when  wisely 
administered,  as  that  of  laches.  It  prevents  the  resurrection 
of  stale  titles,  and  forbids  the  spying  out  from  the  records  of 
ancient  and  abandoned  rights.  It  requires  of  every  owner 
that  he  take  care  of  his  property,  and  of  every  claimant  that 
he  make  known  his  claims.  It  gives  to  the  actual  and  long 
possessor  security,  and  induces  and  justifies  him  in  all  efforts 
to  improve  and  make  valuable  the  property  he  holds.  It  is  a 
doctrine  received  with  favor,  because  its  proper  application 
works  out  justice  and  equity,  and  often  bars  the  holder  of  a 
mere  technical  right,  which  he  has  abandoned  for  years,  from 
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enforcing  it  when  its  enforcement  will  work  large  injury  to 
many." 

Although  we  put  our  aflBrmance  of  the  judgment  upon  the, 
ground  of  laches,  a  majority  of  the  court  believe  that  the  de- 
cision and  reasoning  of  the  trial  court  is  the  correct  solution 
of  the  other  questions  discussed. 

Judge  Buck's  opinion  is  as   foDows:      '*ln  this  action  the. 
defendant,  Moran,   contends  that  the  mining  claim,    located 
prior  to,  and  in  his  possession  at  the  date  of,   the  application 
for  the  Helena  townsite,  was  absolutely  excluded  from,  and 
that  the  title  thereto  did  not  pass  under,  the  United  Stateg 
patent  to  the  probate  judge  for  said  townsite.     If  this  premise 
is  conceded,  it  necessarily  follows  that  the  plaintiff  has  gained 
no  right  by  adverse  possession  to  the  lot  of  land  in  contro- 
versy, because  the  legal  title  to  the  same  is  still  vested  in  the 
United  States  government.     Defendant  relies  chiefly  upon  sev- 
eral decisions  of  the  supreme  court  of  Montana  when  a  terri- 
tory— cases  in  which   (save  King   v.  Thomas)  conflicts  arose 
between  parties  claiming  title  to  lots  in  patented  townsites — 
and  claimants  basing  their  title  to  the  same  on  patents  issued 
for  mining  claims  located  prior  to  the  applications  for  the . 
townsite   patents.     He  cites  Silver  Bow  M.   dk  M.    Co.   v. 
Clarke^  5  Mont.  378,  6  Pac.  670;  Talbott  v.  A7n^,  6  Mont.. 
76,  9  Pac.  434;  JKing  v.  Thomas,  6  Mont.  409,  12  Pac.  866;. 
BtUte  Oity  Smokehouse  Lode  Cases,  6  Mont.  397,  12  Pac.  868, 
and  certain  decisions  of  the  United  States  supreme  court  on^ 
whic  1  the  Montana  cases  depend.    The  decisions  of  the  United 
States  supreme  court,  in  cases  where  conflicts  have  arisen  be. 
tween  holders  of  quartz  lode  locations  or  patents  and  patented*^ 
placer   locations,    if  applicable,  apparently  favor  defendant's, 
contention  of  an  absolute  exclusion.     (See  Mantle  v.  Noyes,  6 
Mont    274,   6  Pac.   866,   127  U.   S.   348,    8  Sup.   Ct   1132;., 
Sullivan  v.    /.  S.  M.  Co.,  109  U.  S.  660,  3  Sup.   Ct.  339; 
Id.    143  U.  S.    431,  12  Sup.  Ct.   666;  Reynolds  v.  /.  S.  M., 
Co.,    116  U.    S.    687,   6  Sup.  Ct.   601;    124  U.   S.    374,   8^ 
Sup.  Ct.  698;  Iron  S.  <&  M.  Co.  v.  Campbell,  133  U.  S.  286,. 
10  Sup.  Ct.  766,  and  Iron  S.  M.   Co.  v.  Mtke  <k  Starr.  GoldL 
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cfe  Silver  Min,  Co.,  143  U.  S.  394,  12  Sup.  Ct.  543.)  All 
these  cases,  save  Mavtle  v.  NoytB,  an  equitable  action,  were 
actions  in  ejectment.  These  decisions  hold  that  in  a  placer 
patent  there  are  excepted  and  reserved,  by  the  terms  of  the 
particular  statutes  regulating  placer  claims,  from  the  convey- 
ance, any  vein  or  lode  within  the  placer  claim  known  to  exist 
at  the  date  of  the  application  for  the  patent.  Any  prior  or 
valid  quartz  location  within  such  area  is  also  excepted.  In 
Noye%  V.  Mantle,  127  U.  S.,  on  page  353,  8  Sup.  Ct.  1134, 
the  court,  however,  places  this  latter  kind  of  exception  on  the 
following  ground:  'The  section  (Section  2333  U.  S.  Rev. 
Statutes,  regulating  placer  patents)  can  have  no  application  to 
lodes  or  veins  within  the  boundaries  of  a  placer  claim  which 
have  been  previously  located  under  the  laws  of  the  United 
States,  and  are  in  the  possession  of  the  locators  or  their  as- 
signs;' and  it  declares  that  such  locations  have  already  been 
disposed  of  by  the  government — citing  from  Belk  v.  Meagher, 
104  U.  S.  279:  <A  mining  claim  perfected  under  the  law  is 
property,  in  the  highest  sense  of  the  term,  which  may  be 
bought,  sold  and  conveyed,  and  will  pass  by  descent' 
Whether  logical  or  not,  there  is  a  recognized  distinction  in  the 
doctrine  of  reservation  or  exclusion  applied  to  placer  patents 
and  the  one  applied  to  pre-emption,  homestead  and  townsite 
patents.  The  last  three  in  this  respect  are  classed  together. 
(See  Deffehack  v.  Hawke,  115  U.  S.,  on  page  404,  6  Sup.  Ct. 
95,  and  Barden  v.  ^V;  P.  7?.  E,  Co.,  154  U.  S.,  on  page  322, 
14  Sup.  Ct.  330.) 

*  *These  placer-quartz  patent  cases,  then,  cannot  control  the 
present  controversy,  despite  their  apparent  applicability  by 
logical  analogy. 

<'At  the  time  of  the  issuance  of  the  patent  for  the  original 
townsite  of  Helena,  the  general  control  or  supervision  of  the 
title  to  land  embraced  therein  had  been  intrusted  to  the  offi- 
cers of  the  land  department  of  the  government.  Whether  the 
said  land,  or  any  portion  of  it,  was  mineral  or  nonminerai  in 
character,  this  was  true.  The  officers  of  the  land  department 
allowed  the  townsite  entry,  received  the  purchase  price  for 
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every  portion  of  land  included  therein,  and  a  patent  was  issued 
for  the  same.  Under  these  conditions,  is  the  patent  void  or 
voidable  as  to  the  mining  claim  located  by  the  defendant  ? 

<<A  patent  issued  by  the  land  department  of  the  United 
States,  as  a  general  rule,  transfers  the  legal  title  to  the  land, 
and  has  attached  to  it  all  presumptions  of  conclusiveness.  It 
may,  however,  be  absolutely  void  on  its  face.  And  this  may 
be  shown  when  it  is  considered  with  reference  to  the  statutes 
governing  it,  of  which  judicial  notice  is  taken;  as,  for  ex- 
ample, when  the  land  described  therein  has  been  absolutely 
reserved  from  sale,  or  the  government  has  not  title  to  it,  or 
the  land  department  oflScers  attempt  to  convey  an  unauthor- 
ized amount  of  land.  When  so  void,  advantage  may  be  taken 
of  it  collaterally,  in  any  form  of  action,  legal  or  otherwise, 
without  extrinsic  proof.  Such  nullity  may  also  appear  and 
be  declared  from  a  consideration  of  extrinsic  proof  in  connec- 
tion with  the  law  governing  itj  as,  for  instance,  where,  in  a 
conflict  between  two  patents  for  the  same  tract  of  land,  each 
regular  on  its  face,  it  is  shown  that  the  junior  patent  is  based 
upon  an  entry  and  certificate  of  final  proof  and  purchase  prior 
in  time  to  the  senior  patent.  Of  course,  where  it  readily  ap- 
pears from  extrinsic  proof,  in  the  light  of  the  law,  that  the 
land  department  had  no  subject-matter  on  which  to  act,  as, 
for  instance,  where  the  proof  showed  that  the  land  embraced 
in  the  patent  never  belonged  to  the  United  States,  or  that  it 
had  been  previously  granted  in  a  regular  patent  issued  by  the 
officers  of  said  department  acting  within  the  scope  of  their 
authority  in  the  land  department,  that  it  can  be  shown  col- 
laterally, even  in  an  action  at  law,  is  clear.  The  same  prin- 
ciple would  apply  where  a  deed  on  which  a  grantee  relies  is 
shown  to  be  for  property  never  owned  by  the  grantor,  or 
previously  conveyed  by  him. 

«*ln  the  case  of  ih^  United  States  v.  Schurz^  102  U.  S.  378 
(which,  rather  strangely,  is  cited  in  Iron  Silver  Mining  Co  v. 
Campbdiy  135  U.  S.  301,  10  Sup.  Ct.  765,  a  placer-quartz  con- 
test), a  homesteader  had  received  a'  certificate  of  final  proof 
and  receipt  of  purchase  price  paid  for  his  land,   and  the  per- 
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sons  actually  contesting  his  title  were  townsite  claimants.  The 
court  uses  the  following  language:  'We  are  not  prepared  to 
say  that  if  the  patent  is  absolutely  void,  so  that  no  right  could 
possibly  accrue  to  the  plaintiff  under  it,  the  suggestion  would 
not  be  a  sound  one.  But  the  distinction  between  a  void  and 
a  voidable  instrument,  though  sometimes  a  very  nice  one,  is 
still  a  well-recognized  distinction,  on  which  valuable  rights 
often  depend.  If  a  patent  should  issue  for  land  in  the  state 
of  Massachusetts,  where  the  government  never  had  any,  it 
would  be  absolutely  void.  If  it  should  issue  for  land  once 
owned  by  the  government,  but  long  before  sold  and  conveyed 
by  patent  to  another,  who  held  possession,  it  might  be  held 
void  in  a  court  at  law  on  the  production  of  the  senior  patent. 
*  *  *  Here  the  question  is  whether  this  land  has  been 
withdrawn  from  the  control  of  the  land  department  by  certain 
acts  of  other  persons  which  include  it  within  the  limits  of  an 
incorporated  town.  The  whole  question  is  one  of  disputed 
law  and  disputed  facts.  *  *  *  if  they  (the  land  officers) 
decided  erroneously,  the  patent  may  be  voidable,  but  not  ab- 
solutely void. '  In  this  case,  it  is  true,  a  contest  was  pending 
in  the  land  office  between  the  holder  of  the  homestead  certifi- 
cate and  the  townsite  lot  claimants;  the  latter,  no  doubt,  as  a 
matter  of  fact,  being  mere  trespassers,  and  not  in  a  position 
to  contest,  under  later  authorities.  (See  Smelting  Co.  v.  Kent, 
104  U.  S.  644.)  It  is  true,  also,  that  where  parties  have  had 
a  contest  over  their  claims  in  the  land  department,  and  one 
has  succeeded  in  obtaining,  virtually  as  a  result  of  the  contest, 
a  patent,  the  courts  either  refuse  altogether  or  are  very  re- 
luctant to  go  behind  the  decisions  of  the  land  office  in  the 
premises.  {U.  S.  v.  Throckmorton^  98  U.  S.  61;  Vance  v. 
Burbank,  101  U.  S.  614;  U.  S.  v.  Minor,  114  U.  S.  233,  5 
Sup.  Ct.  836;  Steel  v.  Smelting  Co.,  106  U.  S.  447,  1  Sup. 
Ct.  389.)  But  the  language  I  have  just  quoted  is  clearly  ap- 
plicable, in  a  general  way,  to  this  question  of  how  a  patent 
may  be  attacked. 

^^There  are  certain  decisions,  however,  often  cited  as  hold- 
ing that,  even  when  a  patent  regular  on  its  face  has  been  is- 
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sued  by  officers  of  the  land  department  acting  apparently 
within  the  scope  of  their  jurisdiction — that  is  to  say,  having  a 
general  supervision  of  the  title  to  the  land  conveyed — extrinsic 
evidence  may  be  offered  in  an  action  at  law  to  establish,  as  a 
matter  of  fact,  said  officers  had  no  authority  to  issue  the  patent, 
for  the  reason  that  the  land  had  been  previously  disposed  of 
or  reserved  from  sale.  (See  Smelting  Co.  v.  Kefmp^  104  IT. 
S.  636;  Sted  v.  Smdting  Co.,  106  U.  S.  447,  1  Sup.  Ct.  389, 
and  also  various  decisions  in  which  they  are  cited. 

<'It  is  frdm  obscure  language  used  in  some  of  these  decis- 
ions, mainly  the  phrase  /previously  conveyed,'  that  confusion 
arises  as  to  what  constitutes  such  an  absence  of  authority  as 
will  authorize  a  judgment  of  nullity  on  collateral  attack.  The 
Montana  decisions  relied  upon  by  defendant  indicate  this  con- 
fusion. A  careful  consideration  of  the  case,  however,  satisfies 
me  that  the  obscure  expressions  from  which  it  results  are  sus- 
ceptible of  definite  interpretation  and  construction.  The  gen- 
eral rtile,  to  reiterate,  is  as  follows:  <It  has  always  been  held 
that  an  absolute  want  of  power  to  issue  a  patent  could  be 
shown  in  a  court  of  law  to  defeat  a  title  set  up  under  it,  though, 
where  it  is  merely  voidable,  the  party  may  be  compelled  to 
resort  to  a  court  of  equity  to  have  it  so  declared.'  (6/iervta7i 
v.  Buick,  93  U.  S.  216.) 

**In  Doolan  v.  Carr,  125  U.  S.  618,  8  Sup.  Ct.  1228,  an 
action  of  ejection  brought  by  a.  grantee  under  a  United  States 
patent  to  a  railroad  company  against  two  persons  in  posses- 
sion, who  had  attempted  to  file  declaratory  pre-emption  state- 
ments for  the  same  in  the  land  office,  but  had  not  been  per- 
mitted to  do  so,  the  court,  on  page  624,  uses  the  fol- 
lowing language:  ^There  is  no  question  as  to  the  prid- 
ciple  that  where  the  officers  of  the  government  have 
issued  a  patent  in  due  form  of  law,  which  on  its  face 
U  sufficient  to  convey  the  title  to  the  land  dchcribed  in  it, 
isuch  patent  is  to  be  treated  as  valid  in  actions  at  law,  as  dis- 
tinguished from  suits  in  equity,  subject,  however,  at  all  times, 
to  the  inquiry  whether  such  officers  had  the  lawful  authority 
to  make  a  conveyance  of  the  title.  But  if  these  officers  acted 
Vol.  21-38 
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without  auliiority,  if  the  land  which  they  purported  to  oooYey 
had  never  been  within  their  control,  or  had  been  withdrawn 
irom  that  control  at  the  time  they  undertook  to  exercise  sadi 
authority,  then  their  act  was  void — void  for  want  of  power  in 
them  to  act  on  the  subject  matter  of  the  patent,  not  merely 
voidable.  In  which  latter  case,  if  the  circumstances  justified 
such  a  decree,  a  direct  proceeding,  with  proper  averments  and 
evidence,  would  be  required  to  establish  that  it  was  voidable, 
and  should  therefore  be  avoided.  The  distinction  is  a  maoi- 
fest  one,  although  the  circumstances  that  enter  into  it  are  not 
always  easily  defined.  It  is,  nevertheless  a  clear  distinction, 
established  by  the  law,  and  it  has  been  often  asserted  in  this 
court,  that  even  a  patent  from  the  government  of  the  United 
States,  issued  with  all  the  forms  of  the  law,  may  be  shown  to 
he  void  by  extrinsic  evidence,  if  it  be  such  evidence  as  by  its 
nature  is  capable  of  showing  a  want  of  authority  for  its  issue.  ^ 

''The  decisions  of  this  court  on  this  subject  are  so  full  and 
decisive  that  a  reference  to  a  few  of  them  is  all  that  id  neces- 
sary: Polkas  Lessee  v.  Wendaly  9  Cranoh,  87;  New  OrUansv. 
U.  S.,  10  Pet  730;  Wdcox  v.  Jackson,  13  Pet  498,  509; 
Stoddard  v.  Chambers^  2  How.  284,  317;  Easton  v.  Salitbury, 
21  How.  426,  428;  Reichart  v.  Fdps^  6  Wall.  160;  Best^. 
Polk,  18  Wall.  112,  117;  Lewvenworth  E.  R.  v.  T. 
S,,  92  U.  S.  733;  NewJuUl  v.  Sanger,  92  U.  S.  761;  Sher- 
man V.  Buick,  93  U.  S.  209;  Smelting  Co.  v.  Kemp,  104  T. 
S.  636;  Sted  v.  Smdting  Co.,  106  U.  S.  447. 1  Sup.  Ct  389; 
Kansas  Pacific  Railway  Co.  v.  Dunmeyer^  113  U.  S.  629,  642, 
5  Sup.  Ct  566;  Reynolds  v.  /. ' S.  M.  Co.,  116  U.  S.  687,  6 
Sup.  Ct.  601.  See,  also.  Knight  v.  U.  S.  Land  Assaciatim. 
142  U.  S.  161,  12  Sup.  Ct  268. 

'  *I  cite  the  case  of  Boolan  v.  Carr  because  it  is  sweeping 
in  its  announcement  of  the  right  to  attack  a  patent  collater- 
ally, and  cites  many  decisions  on  the  subject.  But  it  appears 
in  this  very  case  that  the  patent  to  the  railroad  company  was 
for  lands  over  which,  as  the  appellants  contended,  at  the  date 
of  its  issuance  the  land  department  had  absolutely  no  control, 
as  they  were  svbjudice.     No  legal  title  could  have  passed  an- 
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der  the  proof  offered,  as  it  tended  to  show  both  that  the  land 
in  controversy  had  never  been  embraced  in  the  railroad  grant, 
and  was  not'pnblie  when  included  in  the  patent,  and  the  court 
seems  to  have  had  prominently  in  view  the  principle  that  in 
an  action  of  ejectment  the  plaintiff  must  prevail  on  the  strength 
of  his  own  title.  See  page  629  of  the  opinion.  See,  also, 
Sted  V.  Smelting  Co.y  106  U.  S.  on  page  452,  1  Sup.  Ct. 
389,  as  to  this  principle  controlling  in  actions  of  ejectment. 

^^Chief  Justice  Waite,  in  his  dissenting  opinion  on  page  636, 
summarizes  his  conclusions  from  a  review  of  the  cases  cited 
by  a  majority  of  the  court  as  follows:  ^Many  more  cases  of  a 
similar  character  might  be  cited,  but  it  is  needless  to  pursue 
them  further.  They  establish,  beyond  all  question,  that  if  one 
holds  under  an  older  title,  or  if  he  is  in  possession  under  a 
junior  claim  to  represent  the  title  of  the  government,  he  may 
attack  the  validity  of  the  patent  in  a  suit  at  law  on  the  ground 
that  it  was  issued  without  proper  authority.  On  the  other 
hand,  it  seems  to  me  well  settled  that,  if  he  who  seeks  to 
contest  the  patent  is  a  volunteer — a  mere  intruder — he  will 
not  be  heard;'  and  he  cites  numerous  authorities  sustaining 
this  view.  The  main  ground  of  his  dissent  was  that  the  de- 
fendants, being  mere  intruders^  whose  pre-emption  entries 
had  never  been  received,  were  not  in  a  position  to  question 
the  patent.  He  quotes  also  in  this  dissentinc:  opinion,  on 
page  637,  from  the  language  of  Chief  Justice  Mar- 
shall in  Hoofnagle  v.  Anderaon^  7  Wheat.  212,  as  follows: 
<A  patent  appropriates  the  land  it  covers,  and  that  land,  being 
no  longer  vacant,  is  no  longer  subject  to  location,  if  the 
patent  has  been  issued  irregularly  the  government  may  pro- 
vide means  for  repealing  it;  but  no  individual  has  a  right  to 
annul  it,  to  consider  the  lands  still  vacant,  and  appropriate  it 
to  himself.'  (Pages  214,  215.)  *This  seems  to  me,'  Judge 
Waite  continues,  <to  be  the  true  rule;  and  one  way  the  gov- 
ernment may  adopt  to  annul  a  patent  which  has  been  issued 
without  authority  of  law  is  to  grant  the  land  to  another,  and 
.  thus  clothe  the  new  grantee  with  its  own  power  to  test  the 
validity  of  the  former  proceeding  to  divest  it  of  title.     Such 
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a  grantee  will  thus  be  made  to  represent  the  United  States  by 
authority,  and  he  may  sue  for  the  land.  With  such  a  title,  or 
something  equivalent  to  it,  the  courts  may  properly,  as  has 
been  done  heretofore,  allow  him  to  assent  his  own  title;  that 
is,  the  title  of  the  government  against  one  which  was  appu- 
ently  granted  before.  Such  an  attack  on  the  title  would  be 
direct,  not  collateral,  as  authority  to  proceed  had  been  given 
by  the  government  for  that  purpose. ' 

'^I  do  not  think  Chief  Justice  Waite  states  his  views  of  the 
subject  very  clearly,  but  his  collation  of  the  authorities  is  con- 
venient, and  the  distinction  he  seeks  to  establish  between  mere 
intruders  who  attempt  to  attack  a  patent  collaterally  and  per- 
sons having  a  direct  interest  in  its  impeachment  is  apparent^ 
In  so  far  as  his  doctrine  as  to  mere  intruders  being  applicable 
in  actions  at  law,  however,  it  seems  somewhat  anomalous.  It 
evidently  is  a  recognition  of  the  application  of  equitable  prm- 
ciples  in  strictly  legal  actions.  Equity  furnishes  ample  relief 
where  a  patent  has  been  issued  to  one  when  another  is  entitled 
to  it.  Where  the  land  department,  through  mistake  or  inad- 
vertence, has  issued  to  one  a  patent  for  land  to  which  another 
is  entitled,  equity  will  afford  relief  in  a  suit  instituted  by  the 
government  to  set  aside  the  patent  (Hughes  y,  TJ.  S.,  4 
Wall.  232;  U.  S,  v.  MinoTy  114  U.  S.  233,  6  Sup.  Ct  836; 
Chandler  v.  Calumet  db  Heda  Mining  Co.^  149  U.  S.,  on  page 
93,  13  Sup.  Ct.  798.)  Even  without  the  intervention  of  gov- 
ernment, equity  will  give  appropriate  relief,  as  between  the 
contestants  themselves,  where  the  land  department,  by  mis- 
take of  law  or  such  inadvertence,  has  given  to  one  man  land 
which,  on  the  undisputed  facts,  belongs  to  another.  (Moore 
v.  Robhinsy  96  U.  S.  530.  See,  also,  Curtner  v.  U.  A\,  149 
U.  S.  662,  13  Sup.  Ct.  985,  lo41.) 

**ln  U.  S.  y.  Stoney  2  Wall.  535,  the  court  uses  this  lan- 
guage: <A  patent  is  the  highest  evidence  of  title,  and  is  con- 
clusive against  the  government,  and  all  claiming  under  junior 
patents  or  titles,  until  it  is  set  aside  or  annulled  by  some  ju- 
dicial tribunal.  In  England  this  was  originally  done  by  scire 
fadasy  but  a  bill  in  chancery  is  found  a  more  convenient  rem- 
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edy;'  and  then  somewhat  confusingly  continues:  'Nor  is 
fraud  in  the  patentee  the  only  ground  on  which  a  bill  will  be 
sustained.  Patents  are  sometimes  issued  unadvisedly,  or  by 
mistake,  when  the  officer  has  no  authority  in  the  law  to  grant 
them,  or  where  another  party  has  a  higher  equity  and  should 
have  received  the  patent.  In  such  cases  courts  of  law  will 
pronounce  them  void.  The  patent  is  but  evidence  of  the 
grant,  and  the  officer  who  issues  it  acts  ministerially,  and  not 
judicially.  If  he  issues  a  patent  for  land  reserved  from  sale 
by  law,  such  patent  is  void  for  want  of  authority.  But  one 
officer  of  the  land  department  is  not  competent  to  cancel  or 
annul  the  act  of  his  predecessor.  That  is  a  judicial  act,  and 
requires  the  judgment  of  a  court. '  In  this  action  a  bill  of 
equity  was  filed  to  cancel  certain  patents  which  had  been  issued 
for  lands  previously  segregated  as  a  military  reservation.  It 
is  at  least  clear  from  the  opinion  that  a  bill  in  equity  was  the 
proper  remedy  against  these  patents;  and  this  would  seem  to 
be  a  recognition  that  they  were  only  voidable  as  against  the 
government  until  set  aside,  although  the  opinion  states  that 
they  were  void  ab  tnitio.  In  fact,  the  rule  as  to  attacking  a 
(Mitent  is  not  at  all  obscure  when  applied  as  between  a  pat- 
entee and  the  United  States  government. 

**In  the  case  of  Hughes  v.  United  States,  4  Wall.  232, 
where  land  had  been  patented  to  Hughes  in  disregard  of  the 
rights  of  Goodbee,  and  a  pre-emptioner  who  was  in  possession 
at  the  time  of  the  issuance  of  the  patent,  had  paid  the  pur- 
chase price  of  the  land,  and  held  a  receiver's  certificate,  the 
court  said  (page  236):  ^When  this  case  was  here  on  de- 
murrer the  patent  was  considered  by  the  court  to 
be  a  valid  instrument,  conveying  the  fee  of  the  United 
States,  and,  until  annulled,  as  rendering  them  incapable  of 
eouiplying  with  their  agreement  to  Goodbee  or  his  alienees. 
Whether  regarded  in  that  aspect,  or  as  a  void  instrument, 
issued  without  authority,  it  prima  facie  passed  the  title,  and 
therefore  it  was  the  plain  duty  of  the  United  States  to  seek  to 
vacate  and  annul  the  instrument,  to  the  end  that  the  previous 
engagement  might  be  fulfilled  by  the  transfer  of  a  clear  title. 
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the  only  one  intended  for  the  purchaser  by  the  act  of  con- 
gress. The  power  of  a  court  of  equity,  by  its  decree  to  va- 
cate and  annul  the  patent,  under  the  circumstances  of  this 
case,  is  undoubted.  Relief,  when  deeds  or  other  instruments 
are  executed  by  mistake  or  inadvertence  of  agents,  as  well  as 
upon  false  suggestions,  is  a  common  head  of  equity  jurisdic- 
tion. ' 

*an  the  case  of  United  States  v.  Beebe,  127  U.  S.  338,  8 
Sup.  Ct.  1083,  is  cited  the  case  of  Hughes  v.  United  States^ 
supra^  with  approval.  In  the  Beebe  case  fraud  in  the  pro- 
curement was  the  ground  on  which  patent  was  sought  to  be 
set  asic^e,  but  it  was  claimed  to  be  void  also  on  the  ground 
that  at  the  date  of  the  issuance  of  the  patent  the  United  States 
had  no  title  to  the  land  conveyed.  The  court  denied  the  re- 
lief sought 

''Curtner  v.  United  States,  149  U.  S.  662,  13  Sup.  Ct.985, 
1041,  following  United  States  v.  Beebe^  in  principle,  and  de- 
ciding against  the  United  States,  was  a  case  where  a  bill  in 
equity  was  filed  by  the  government  to  set  aside  certain  lands 
which,  by  error  and  inadvertence  and  mistake  on  the  part  of 
the  ofScers  of  the  land  department,  had  been  listed  to  the 
State  of  California,  when  as  a  fact  they  had  been  previously 
granted  by  an  act  of  Congress  to  a  railroad  company.  The 
court  said:  'If  that  action  was  wholly  void,  then  it  was  open 
to  collateral  attack,  and  the  railroad  company  and  its  grantees 
could  have  brought  suit  to  test  the  legal  title  at  once. 
{Doolan  v.  Carr,  125  U.  S.  618,  8  Sup.  Ct.  1228.)  If  that 
action  was  not  void,  but  the  interior  department  bad  taken 
mistaken  views  of  the  law,  or  drawn  erroneous  conclusions 
from  the  evidence,  and  the  railroad  company  and  its  grantees 
possessed  such  equities  as  would  control  the  legal  title  vebted 
in  the  state  and  its  grantees,  the  resort  could  have  been  ha4to 
a  court  of  equity  for  relief.  {Smelting  Co.  v.  Keinp^  104  U. 
S.  636.)' 

*  *If ,  then,  even  in  an  equitable  proceeding,  brought  directly 
by  the  government  to  set  aside  a  patent  because  the  lands  em- 
braced in  it  had  been  previously  disposed  of,  such  a  patent,  in 
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so  far  as  it  relates  directly  to  the  government  is  not  as  a  rule 
considered  as  void  (zb  initio^  surely  the  court  must  regard  it 
as  having  parsed  the  legal  title.  This  doctrine  of  voidability 
only  as  to  the  government  is  incidentally  recognized  in  actions 
at  law. 

"In  Wright  Y.  Roieherry,  121  U.  S.  488,  7  Sup.  Ct.  OSS- 
ejectment  brought  by  a  claimant  under  a  railroad  grant  against 
holders  of  agricultural  patents,  based  upon  settlements  subse- 
quent to  the  grant — the  court  says,  on  page  518:  'These 
patents  were  evidence  that  whatever  title  the  United  Stales 
then  held  passed  to  the  patentees." 

**In  Bickndl  v.  Comstock,  113  U.  S.  149,  5  Sup.  Ct.  399— 
a  suit  on  a  covenant  of  warranty,  but  as  a  matter  of  fact 
brought  for  the  purpose  of  establishing  the  superiority  of  a 
title  claimed  under  a  state  grant — the  court  said :  'It  is  not 
necessary  to  decide  whether  this  patent  conveyed  a  valid  title 
or  not.  It  devested  the  title  of  the  United  States,  if  it  had 
not  been  devested  before. ' 

"This  language  in  ^Vater  and  Mining  Co.  v.  Bughey^  96 
U.  S.  165,  is  also  apposite.  The  court  on  page  167  said: 
'In  Sherman  v.  Buick^  93  U.  S.  209,  it  was  decided  that  the 
state  of  California  took  no  title  to  sections  16  and  36  under 
the  act  of  1853,  as  against  an  actual  settler  before  the  survey, 
claiming  the  benefit  of  the  pre-emption  laws,  who  perfected 
his  claim  by  a  patent  from  •  the  United  States.  *  *  *  As 
against  all  the  world  except  the  pre-emption  settler,  the  title 
of  the  United  States  passed  to  the  state  upon  the  completion 
of  the  surveys,  and,  if  the  settler  failed  to  assert  his  claim  or 
to  make  it  good,  the  rights  of  the  state  became  absolute. ' 

•  'There  is  an  inconsistency  in  regarding  the  patent  as  void- 
able only  so  far  as  the  United  States  government  is  concerned, 
but  as  absolutely  void  ah  initio  in  so  far  as  it  conflicts  with 
the  right  of  one  to  whom,  in  the  language  of  the  cases,  the 
land  embraced  in  the  patent  has  been  previously  disposed.  Tq 
illustrate  this:  In  Ilugfiesw,  U.  5.,  nupra^  Goodbee,  in  whose 
behalf  the  government  filed  the  bill  in  equity  to  set  aside  the 
Hughes  patent,  was  in  possession   under  a  certificate  of  pur- 
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chase;  while  in  Doolan  v.  Carr.  a  suit  in  ejectment,  the  pUdn- 
tiff  claimed,  under  a  patent,  land  in  the  possession  of  the  de- 
fendants, who  had  not  even  filed  pre-emption  entries.  Chief 
Justice  Waite,  in  his  dissenting  opinion  in  Doolan  v.  Carry 
126  U.  S.  633,  8  Sup.  Ct.  1236,  says:  4  feel  compelled  to 
withhold  my  assent  to  this  judgment.  The  ground  of  my  dis- 
sent is  not  that,  in  a  proper  case,  the  validity  of  a  patent  of 
the  United  States  for  the  conveyance  of  lands  may  not  be  at- 
tacked in  a  suit  at  law  by  proving  that  it  was  issued  without 
the  requisite  authority,  but  that  this  is  not  a  proper  case  for 
the  application  of  the  rule.  To  show  that  I  recognize  the  ex- ' 
istence  of  the  right  to  make  such  proof,  if  the  person  who  of- 
fers it  is  in  a  position  to  do  so,  it  is  only  necessary  to  refer  to 
Simmons  v.  Wagner^  101  U.  S.  260,  where,  as  the  organ  of 
the  court,  I  announced  the  decision  that  one  in  possession  un- 
der a  certificate  issued  by  a  proper  officer  in  the  regular  course 
of  his  official  duties,  showing  that  he  had  bougjit  and  paid  for 
the  land,  might  successfully  defend  an  action  of  ejectment 
brought  against  him  by  the  holder  of  a  patent  issued  upon  an 
entry  by  another  party  made  long  after  his  rights  accrued; 
and  this  because,  after  a  purchase  under  which  he  was  in  pos- 
session, the  land  was  no  longer  a  part  of  the  public  domain, 
and  the  officers  of  the  United  States  had  no  authority  to  sell 
it  a  second  time.  In  my  opinion,  however,  such  proof  can 
only  be  made  by  one  who  holds  a  right  at  law  or  m  equity 
which  is  prior  in  time  to  that  of  the  patentee,  or  by  one  who 
claims  under  the  United  States  by  a  subsequent  grant  or  some 
authorized  recognition  of  title.  Unless  I  have  misinterpreted 
the  cases  on  this  subject,  that  has  always  been  the  doctrine  of 
this  court. ' 

"Judge  Hanford  in  Stirmon  Land  Co.  V,  Rawson^  62  Fed., 
on  page  428,  says:  'The  decisions  of  the  supreme  court  of 
the  United  States  establish  the  following  propositions:  When 
land  has  been  sold  by  the  United  States,  and  the  purchase 
money  paid,  it  becomes  segregated  from  the  body  of  the  pub- 
lic lands,  and  is  no  longer  the  property  of  the  government, 
but  is  the  property  of  the  purchaser.     {Carroll  v.  Safford^  3 
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How.  460;  Witherspoon  v.  Ihrnoan,  4  Wall.  210;  Wtrth  v. 
Branaoftj  98  U.  S.  118;  Simmons  v.  Wagner^  101  U.  S.  260.) 
After  a  sale,  until  the  patent  is  issued,  the  government  holds 
the  meie  legal  title  in  trust  for  the  purchaser,  and,  in  case  of 
a  resale,  the  second  purchaser  would  take  the  title  charged 
with  the  trust.  {Carroll  v.  Saford,  %upra\  Lindseyy,  Hawes^ 
2  Black.  554.)  When  the  right  of  a  patent  becomes  perfect, 
the  full  equitable  title  passes  to  the  purchaser,  with  all  the 
benefits,  immunities,  and  burdens  of  ownership.  {Benson 
Mining  dh  Smelting  Co.  v.  Alta  Mining  tk  Smelting  Co.^  145 
•U.  S.  428,  12  Sup.  Ct.  877.)  A  contract  for  the  purchase  of 
public  land  is  complete  when  the  certificate  of  entry  has  been 
executed  and  delivered.  {Witherspoon  v.  Duncan^  supra.) 
A  patent  certificate  protects  the  purchaser's  rights  as  fully  as 
a  patent.  {Carroll  v.  Safford^  supra,)  A  vested  right  to  a 
patent  for  public  land  is  equivalent  to  a  patent  issued.  {Stark 
V.  Starrs^  6  Wall.  402.)  The  execution  and  delivery  of  a 
patent,  after  the  right  to  it  has  become  complete,  are  minis- 
terial acts  of  the  officers  charged  with  that  duty.  {Simmons 
V.  Wagner  J  supra,) 

**Conceding  that  Judge  Hanford  and  Chief  Justice  Waite 
correctly  declare  the  rule,  would  it  not  be  the  better  legal 
lo<rio  invariably,  where  a  prima  facie  holder  of  the  legal  title 
wlm  h  has  been  conveyed  to  him  by  officers  of  the  land  de- 
pan  ment,  who  exercise  a  general  supervision  of  the  title, 
brings  an  action  in  ejectment  against  the  holder  of  the  equi- 
table title  in  possession,  to  confine  the  latter  to  equitable  re- 
dress ?  It  may  be,  then,  that  too  much  liberality  in  expression 
has  been  indulged  in  as  to  allowing  extrinsic  evidence  to  be 
offered  in  an  action  at  law  by  one  in  possession  to  establish  a 
lack  of  authority  on  the  part  of"  the  officers  of  the  land  depart- 
ment in  the  issuance  of  a  patent.  But,  if  this  be  true,  the 
language  in  some  of  the  quartz-placer  conflict  cases  to  the  con- 
trary notwithstanding,  this  liberality  has  been  indulged  in 
where  there  were  defendants  in  possession  closely  connected 
with  the  government  title,  either  legally  or  equitably. 

^'Now,  what  is  the  character  of  the  title  obtained  by  defend- 
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ant  to  the  land  in  controversy  from  bis  mining  location?  Was 
the  land  em.braced  therein  previously  disposed  of  by  the  gov- 
ernment as  far  as  the  townsite  patent  is  concerned  ?  I  am 
well  aware  that  in  several  cases,  notably  Bdk  v.  Meagher^  104 
U.  S.  283.  and  Forhw  v.  Gracty,  94  U.  S.  762,  the  title  con- 
ferred by  a  mining  location  is  spoken  of  in  terms  of  such  high 
respect  as  almost  to  justify  the  inference  that  it  is  on  a  par 
with  a  title  by  patent,  or  one  based  on  a  certificate  of  final 
proof  and  purchase;  but  surely  the  court,  UBipg  this  language 
in  cases  where  vital  exibting  rights  or  claims  of  rights  were 
before  it,  did  not  intend  such  inference  to  lie  drawn  and  ap- 
plied to  all  cases.  Before  the  holder  of  such  a  claim  has  made 
proof  of  his  compliance  with  the  statutory  requirements  regu- 
lating the  obtainment  of  a  patent  to  his  location,  and  paid  the 
purchase  price  therefor,  he  has  only  an  inchoate  right  to  title, 
at  best.  He  is  under  no  obligation  to  make  final  proof,  and 
pay  the  purchase  price,  so  as  to  entitle  him  to  patent.  (  Water 
and  Mining  Co.  v.  Bugbey^  96  U.  S.,  on  page  167.)  It  is 
well  to  notice  here  that  there  is  a  clear  distinction  between  the 
holders  of  a  valid  claim  whose  rights  are  possessory  only,  and 
one  who,  having  fulfilled  all  the  conditions  required  by  law, 
has  received  or  is  entitled  to  a  certificate  of  purchase.  (See 
ISherman  v.  Buick^  93  U.  S.  209;  /Simmons  v.  Wagner^  101 
U.  S.,  page  260;  iStlmson  Land  Co.  v.  Rawsoti^  62  Fed.  427.) 
'•There  is  no  grant  in  pnesentiy  under  the  mineral  laws,  to 
the  mere  locator  of  a  mining  claim.  'There  cannot  be  a  grant 
unless  there  is  a  grantee,  and  consequently  there  cannot  be  a 
present  grant  unless  there  is  a  present  grantee.  *  *  *  In 
other  words,  when  an  immediate  grant  was  intended,  an  im- 
mediate grantee,  having  all  the  requisite  qualifications,  was 
named.'  [I/ai/ v.  Bfmel/j  101  U.  S.  509.)  Again,  the  court, 
on  page  612,  says:  'Had  it  been  supposed  that  the  title  was 
already  in  the  settler,  subject  only  to  defeasance  if  the  condi- 
tion subse<|uent  to  the  grant  should  not  be  performed,  we  can- 
not but  think  that  provision  would  have  been  made  for  a  trans- 
fer of  the  land  free  from  the  condition,  instead  of  only  the 
settler's  rights.'     It  is  true,  this  language  is  used  with  refer- 
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enoe  to  settlers  ander  the  Oregon  donation  act,  but,  mutatis 
miUandiSi  I  regard  it  as  applicable. 

<<ln  the  swamp  land  and  railroad  grant  cases,  the  titles 
under  the  acts  of  congress  are  held  to  be  grants  in  profsent?. 
{SeeFrasherv  O'Connor,  115  U.  S.  102,  6  Sup.  Ct.  1141; 
Wright  v.  Roseberry,  121  U.  S.  488,  7  Sup.  Ct  985;  Deseret 
Salt  Co.  V.  Tarpey,  142  U.  S.  241,  12  Sup.  Ct.  158;  Ckand- 
ler  V.  Calumet  and  Hecla  Mining  Co.,  149  U.  S.  79,  13  Sup. 
Ct.  798.)  There  is  certainly  a  distinction  to  be  drawn  be- 
tween a  title  claimed  merely  by  virtue  of  a  valid  location, 
without  even  possession,  and  those  claimed  under  grants  in 
prasaenti  or  final  certificates  of  proof  and  purchase.  The 
first,  as  a  title,  is  but  inchoate  in  its  nature,  and,  if  a  grant, 
is  a  grant  upon  conditions  precedent.  Of  the  other  two,  the 
titles  under  the  act  of  congress,  held  conveyances  in  priBsenti, 
are  grants  upon  conditions  subsequent,  and  those  under  cer- 
tificates of  final  proof  and  purchase  are  placed  in  the  same 
category  with  patents.  As  I  have  shown,  townsite  patents 
are  classified  with  homestead  and  pre-emption  patents,  as  dis- 
tinguished from  placer  patents. 

"The  title  conferred  on  defendant  by  virtue  of  his  mining  lo- 
cation was  in  the  nature  of  an  easement  only.  {Benson  Miri- 
ing  db  Smelting  Co.  v.  Alta  Mining  cfe  Smelting  Co.,  145  U. 
S.  428,  12  Sup.  Ct.  877.  See  Stimson  Land  Co.  v.  Jiawson, 
62  Fed.  426.) 

<^I  am  satisfied  from  all  the  authorities  that  the  United 
States  Supreme  Court  would  regard  this  patent  to  the  probate 
judge  as  only  voidable  under  the  facts  presented  by  the  plead- 
ings in  this  case,  even  in  an  action  at  law.  The  phrase, 
♦previously  disposed  of,'  should  not  be  construed  to  include 
defendant's  abandoned  easement.  I  am  strengthened  in  the 
conclusion  that  this  patent  is  voidable  only  by  the  cases  of 
Davis  V.  Wei/^old,  139  U.  S.  528,  11  Sup.  Ct.  628,  and 
Barden  v.  Railway  Co.,  154  U.  S.  288,  14  Sup.  Ct.  1030. 
If  they  did  not  expressly  decide,  as  maintained  by  counsel  for 
plaintiff,  that,  when  the  o£Scers  of  the  land  department  have 
issued  a  townsite  patent,  they  must  presumably   have  passed 
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upon  the  mineral  character  of  the  land  conveyed,  as  it  was 
within  their  jurisdiction  to  do  so,  and  that,  consequently,  as 
there  was  a  precedent  question  of  fact  presumptively  de- 
termined by  them,  there  can  be  no  collateral  attack  on  such  a 
patent,  as  it  is  voidable  only,  not  void,  they  at  least  indicate 
that  the  court  was  inclined  to  so  hold.  Nor  do  I  regard  the 
case  of  Bower  v.  Richards,  161  U.  S.  658,  14  Sup.  Ct.  462, 
as  even  implicating  to  the  contrary.  It  does  not  appear  that 
any  point  was  made  as  to  the  conclusiveness  of  the  townsite 
patent  or  that  the  question  was  even  considered. 

^^This  doctrine  claimed  by  counsel  for  plaintiff  to  have  been 
enunciated  in  the  Bai'den  case  would  be  a  logical  result  of 
many  utterances  of  Justice  Field,  the  organ  of  the  court  in 
many  previous  cases.  He  says  in  Da/vis  v.  Wetbbaldj  on  page 
628,  139  U.  S.,  and  page  636,  11  Sup.  Ct. :  'If,  after  the 
introduction  of  the  townsite  patent  and  the  deed  to  the  de- 
fendant, the  objection  had  been  raised  to  the  jurisdiction  of 
the  land  department  to  issue  the  patent  in  question  for  mine- 
rals in  lands  which  had  been  previously  conveyed  to  the  de- 
fendant, a  much  more  serious  question  would  have  been  pre- 
sented.' And  on  pages  628,  629,  he  expressly  denies  that 
Steel  v.  Smelting  Co,,  106  U.  S.  447,  1  Sup.  Ct  389, 
authorized  the  location  of  a  mining  claim  within  the  bound- 
aries of  a  patented  townsite.  In  both  Davis  v.  Weibbold 
and  the  Barden  case  his  citations  of  Smelting  Company  v. 
Keinp  and  Deffeback  v.  Hawke  indicate  that  he  even  regards 
them  as  authorities  in  favor  of  the  contention  of  counsel  for 
the  plaintiff;  and  in  his  dissenting  opinion  in  Iron  Silver  Min^ 
Co.  V.  Mike  cfe  Starr  Gold  cfe  SUver  Min,  Co.,  143  U.  S. 
394,  12  Sup.  Ct.  613,  on  page  416,  he  says:  'The  presump- 
tion in  favor  of  its  validity  attends  the  placer  patent,  as  it 
does  all  patents  of  the  government  of  any  interest  in  the  pub- 
lic lands  which  they  purport  to  convey.  So  potential  and  effi- 
cacious is  such  presumption  that  it  has  frequently  been  held 
by  this  court  that  if,  under  any  circumstances  in  the  case,  the 
patent  might  have  been  rightfully  issued,  it  will  be  presumed, 
as  against  any  collateral  attack,   that  such  circumstances  ex- 
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isted.  {Smelting  Co.  v.  Eemp,  104  U,  S.  636,  646.')  The 
above  language  is  substantially  the  same  that  he  used  in  his 
opinion  in  the  case  of  Moffat  v.  United  States^  112  U.  S.  24, 
5  Sup.  Ct.  10. 

'•I  believe  that,  if  this  case  was  before  the  Supreme  Court 
of  the  United  States  to-day,  the  judges  would  hold  that  in  the 
issuance  of  a  patent  tor  the  Helena  townsite  the  land  depart- 
ment presumably  decided,  as  a  mixed  question  of  law  and  fact, 
that  the  defendant,  Moran,  did  not  have  a  valid  mining  loca- 
tion within  its  bounds,  and  that  the  case  of  United  States  v. 
Schurz^  102  U.  S.  378,  would  be  cited  as  directly  in  point. 

'  'If,  then,  this  patent  is  not  void  as  to  this  lot  in  contro- 
versy by  reason  of  the  mining  claim  in  the  townsite  at  the 
date  of  the  application  and  its  entry  and  patent,^  necessarily 
the  test  to  be  applied  is,  what  standing  has  defendant  in  equity 
as  to  the  conveyance  by  the  townsite  patent,  so  far  as  the  lot 
in  controversy  is  concerned  ?  In  Smelting  Co.  v.  Ktmp^  the 
court  say:  'If  in  issuing  a  patent  its  officers  took  mistaken 
views  of  the  law,  or  drew  erroneous  conclusions  from  the  evi- 
dence, or  acted  from  imperfect  views  of  their  duty,  or  even 
from  corrupt  motives,  a  court  of  law  can  afford  no  remedy  to 
a  party  alleging  that  he  is  thereby  aggrieved.  He  must  re- 
sort to  a  court  of  equity  for  relief,  and  even  there  his  com- 
plaint cannot  be  heard  unless  he  connects  himself  with  the 
original  source  of  title,  so  as  to  be  able  to  aver  that  his  rights 
are  injuriously  affected  by  the  existence  of  the  patent,  and  he 
must  possess  such  equities  as  will  control  the  legal  title  in  the 
patentee's  hands.  {Bogga  v.  Merced  Mining  Co.^  14  Cal,  279, 
363.)  It  does  not  lie  in  the  mouth  of  a  stranger  to  the  title  to 
complain  of  an  act  of  the  government  with  respect  to  it.  If 
the  government  is  dissatisfied  it  can,  on  its  own  account,  au- 
thorize proceedings  to  vacate  the  patent  or  limit  its  opera- 
tion. ' 

<'Does  defendant  by  his  answer  show  himself  to  be  entitled 
to  equitable  relief  on  any  of  the  above  grounds?  He  admits 
that  he  has  not  been  in  possession  of  the  lot  in  controversy  for 
some  twenty  years.    Does  this  sufficiently  connect  him  with  the. 
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original  soaroe  of  title  ?  Even  if  he  were  to  prevail  upon  the 
United  States  government  to  file  a  bill  U>  set  aside  this  patent 
as  to  the  lot  in  controversy,  could  such  a  bill  be  maintained 
on  the  facts  he  pleads?  Certainly  not,  under  the  rule  estab- 
lished in  United  States  v.  San  Jacinto  Mg,  Co,y  1^5  U.  S.  273, 
8  Sup.  Ct.  860;  United  ktates  v.  Be^e,  127  U.  8.  338,  8 
Sup.  Ct.  1083;  and  Curtner  v.  UnUed  States,  149  U.  S.  662, 
13  Sup.  Ct  985,  1041.  The  United  States  is  under  no  obli- 
gation whatsoever  to  reinstate  him  in  the  position  he  occupied 
as  to  this  mining  claim  some  twenty  years  ago;  and  under  the 
authority  of  these  last-cited  cases  and  numerous  others,  his 
self-confessed  laches,  wholly  unexplained,  place  him  beyond 
the  pale  of  any  equitable  relief,  either  directly  or  indirectly, 
through  th^  intervention  of  the  government 

^  <As  to  the  deed  obtained  from  the  probate  judge,  upon 
which  defendant  relies,  he  himself  claims  that  he  obtained  it 
for  the  purpose  of  assuring  the  title  obtained  by  his  mining 
location.  If  this  be  true,  it  should  be  set  aside,  under  the 
view  I  have  expressed.  But  if  he  relies  upon  it  as  an  inde- 
pendent source  of  title,  upon  the  authority  of  the  previous  de- 
cision I  rendered  in  this  case,  and  the  opinion  rendered  by  the 
Supreme  Court  of  Montana  in  reviewing  it  {Ilorsky  v.  Horary 
13  Mont  250,  34  Pac.  360),  I  must  hold  it  to  be  null  and 
void." 

The  judgment  is  affirmed. 


PiooTT,  J. — I  concur  in  the  judgment  of  affirmance  upon 
the  ground  that  the  answer  discloses  no  privity  of  defendant 
with  the  United  States. 
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L.    CROWDER,    Appellant,    v.    EDWARD   McDON- 
NELL,  ET  AL.,  Respondents. 


(Submitted  June  16, 18d8.    Decided  Auic.  1. 1888.] 

Water    JUghta — Tenants  in    Common,    Contract 
Bight  of  Action — Pleading — Aider  hy  Answer. 
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**M.."  the  predeeeesor  In  Interest  of  the  plaintiff,  entered  into  an  agreemen't  with  defend- 
ants, whereby  he  conveyed  to  them  a  right  of  way  oyer  his  land  for  a  ditch,  became 
an  owner  in  an  interest  hi  the  ditch  and  water,  and  was  not  to  pay  any  part  of  the 
expenses  of  keeping  the  ditch  in  repair.  After  **M.''  liad  coaveyed  his  interest  in 
the  land,  ditch  and  water,  the  defendants  neglected  to  keep  the  ditch  In  repair,  and 
thereby  plaintiff  suffered  damage.  Held,  that  plaintiff  could  not  recover  for  damages 
caused  by  the  negligent  construction  pr  location  of  the  ditch;  and  that,  being  a  ten- 
ant In  common,  he  could  not  ordinarily  recover  damages  from  his  co-tenants  for  their 
failure  to  repair  the  ditch;  but  that  defendants  having  agreed  to  keep  the  ditch  in 
repair,  they  were  responsible  for  any  damages  caused  by  a  breach  of  their  contract. 

PusADiNO.— Plahitiff  brought  his  action  In  tort  for  damages  caused  by  failure  of  his  co- 
tenants  to  keep  a  ditch  in  repair;  defendants  set  up  a  contract  whereby  they  agreed 
to  keep  the  ditch  in  repair.  Beld,  that  plaintiff's  action  was  one  on  contract;  but, 
that  the  defendants  having  set  up  the  contract  tlie  breach  of  which  was  the  cause  of 
the  damage  to  plaintiff,  they  had  supplied  the  averments  necessary  to  sustain  a 
cause  of  action. 

Appeal  from  District  Courts  Fergus  County;  Dudley  Du 
Bose^  Judge. 

Action  by  J.  L,  Crowder  against  Edward  McDonnell  and 
others.  From  a' judgment  of  nonsuit,  and  an  order  denying 
a  new  trial,  plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff  (appellant  in  this  court)  sued  defendants  (respond- 
ents) for  damages  to  plaintiff's  lands,  and  for  injury  to  his 
crops,  and  to  have  defendants  enjoined  from  using  a  certain 
irrigating  ditch  to  plaintiff's  damage.  Two  causes  of  action 
are  relied  on.  For  the  first  it  is  alleged  that  defendants  are 
joint  owners  in  a  certain  irrigating  ditch,  built  in  1891,  tap- 
ping the  waters  of  Big  Spring  creek,  Fergus  county;  that  the 
ditch  was  so  negligently  and  unskillfully  located,  constructed, 
and  maintained  by'  defendants  over  shale  rock  and   gravelly 
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soil,  that  in  1895  the  water  percolated  and  flowed  through  the 
bottom  of  the  ditch,  and  overflowed  portions  of  plaintiff' 8  land, 
injuring  the  land  and  destroying  his  crop.  For  a  second  cause 
of  action  plaintiff  alleged  that  defendants  are  joint  owners  in 
the  ditch;  that  they  so  negligently  and  unskillfuily  located  and 
constructed  tbe  same  across  plaintiff's  land  as  to  obstruct  the 
natural  flow  of  waters  accumulating  above  the  ditch,  which 
had  formerly  flowed  away  by  natural  channels;  and  that  as  & 
consequence  the  waters  broke  through  the  banks  of  the  ditch, 
and  overflowed  plaintiff's  lands,  to  his  damage. 

Defendants  denied  all  allegations  of  negligence  and  damage, 
and  set  up  that  the  land  alleged  to  have  been  damaged  was 
conveyed  to  plaintiff  by  R.  K.  Mills,  and  that,  long  prior  to 
the  conveyance  of  said  land  to  plaintiff  by  Mills,  Mills  con- 
veyed a  right  of  way  to  defendants  over  the  lands  so  conveyed 
to  plaintiff,  for  the  purpose  of  constructing  said  ditch  and  for 
the  conveyance  of  the  water  therein,  and  also  conveyed  an  in- 
terest in  the  ditch  to  plaintiff;  that,  under  the  said  contract  of 
conveyance.  Mills  became  a  tenant  in  common  with  defend- 
ants, and,  if  the  ditch  >vas  negligently  constructed,  it  was  so 
constructed  by  plaintiff's  grantor,  and  was  accepted  by  plain- 
tiff. That  about  March  25,  1895,  in  an  action  in  the  district 
court,  this  plaintiff,  Ciowder,  sued  these  defendants,  except 
the  defendants  K.  S.  and  R.  E.  Hamilton,  and  obtained  judg- 
ment decreeing  the  plaintiff  to  be  the  successor  in  interest  of 
said  Mills  in  and  to  60  inches  of  water  described  in  the  com- 
plaint, and  that  plaintifl'  was  the  owner  of  a  suflicient  interest 
in  and  t<5  the  ditch  involved  to  convey  said  60  inches  o^  water 
to  his  lands,  wherefore,  as  the  successor  of  said  Mills,  if  the 
ditch  was  carelessly  constructed,  plaintiff,  by  accepting  the 
same  from  his  grantor  is  estopped  to  claim  damages  by  reason 
of  any  alleged  defects  in  the  construction  of  the  ditch;  that,  if 
the  ditch  overflowed  its  banks  as  alleged,  it  is  due  to  the  acts, 
of  the  plaintiff  in  not  properly  attending  to  the  waste  gate 
constructed  on  plaintiff's  lands,  and  which,  under  the  decree 
referred  to,  plaintiff  was  in  duty  bound  to  take  care  of. 

Plaintiff  introduced  considerable  testimony,  and  at  the  close 


21  Mont.]  Crowder  u  McDonnell.  369 

of  it  a  motion  for  nonsuit  was  interposed,  based  upon  the 
grounds  that  plaintiflf  was  a  co-tenant  and  equally  responsible 
for  damages  with  the  defendants,  and  that  plaintiff  and  his 
grantor  conveyed  the  right  of  way  across  plaintiff's  land  in 
consideration  of  the  conveyance  to  plaintiff  of  60  inches  of 
water,  and  the  ownership  in  the  ditch  to  the  extent  of  that 
number  of  inches  of  water,  and  that,  in  receiving  the  60  inches 
of  water,  plaintiff  waived  all  rights  to  damages  under  that 
agreement  and  under  the  decree  of  the  court,  and  upon  the 
further  ground  that  plaintiff  had  failed  to  prove  damages. 

The  court  decided  that  the  plaintiff  was  a  tenant  in  common 
with  the  defendants,  and  could  not  sue  his  co-tenants  for  neg- 
ligent construction  of  the  ditch,  inasmuch  as  his  grantor,  Mills, 
had  accepted  an  interest  in  the  ditch  from  the  defendants. 
Judgment  was  entered  for  defendants,  and  plaintiff  appeals 
from  the  order  overruling  his  motion  for  a  new  trial,  and  from 
the  judgment  of  nonsuit. 

The  court  had  before  it  the  decree  and  judgment  roll  in  the 
case  of  Crowder  against  McDonnell  et  al. ,  heretofore  referred 
to.  By  this  decree  and  judgment  roll  it  appeared  that  certain 
special  issues  had  been  found  in  that  case,  establishing  the  fol- 
lowing facts:  That  R.  R.  Mills,  plaintiff's  grantor,  was  to  get 
60  inches  of  water  flowing  through  the  ditch;  that  Mills  was 
to  have  two  outlets  for  said  water  on  his  ranch;  that  the  work 
Mills  had  to  perform  for  such  privileges  was  one-seventh  of 
the  manual  labor  from  the  beginning  of  the  ditch  to  the  west 
line  of  his  land;  that  Mills  was  to  be  responsible  for  the  proper 
care  of  the  waste  gate  situated  on  the  ranch  during  high  water; 
that  Mills  was  not  to  pay  anything  for  the  repairs  of  the  ditch; 
and  that  Mills  had  not  carried  out  his  contract.  All  these  find- 
ings were  adopted  and  incorporated  in  the  court's  decree  in 
the  case  referred  to.  The  conclusions  of  law  made  in  that 
decree  were  that  the  plaintiff  was  entitled  to  60  inches  of  water 
flowing  in  the  ditch  of  the  defendants  built  across  and  upon 
the  lands  of  the  plaintiff,  and  was  to  have  two  points  in  the 
ditch  on  the  lands  of  plaintiff  wheref rom  he  might  take  and 
divert. the  water;  that  plaintiff   was  the  owner  of  a  sufficient 
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interest  in  the  ditch  itself  to  convey  60  inches  of  water,  and 
that  defendants  should  be  perpetually  enjoined  and  restrained 
from  diverting  the  water,  or  any  part  thereof,  or  from  inter- 
fering in  any  manner  with  the  plaintiff  in  the  free  use  of  said 
60  inches  of  water;  and  that  the  plaintiff  should  be  responsi- 
ble for  the  proper  care  of  the  waste  gate  situated  on  his  ranch 
during  times  of  high  water.  The  decree  then  adjudged  the 
plaintiff  to  be  the  owner  of  the  amount  of  water  aforesaid, 
and  with  the  right  of  diverting  the  same  as  aforesaid,  and  with 
an  interest  in  the  ditch  as  aforesaid,  and  enjoined  the  defend- 
ants as  aforesaid,  and  adjudged  plaintiff  to  be  responsible  for 
the  proper  care  of  the  waste  gate  during  high  water. 

Wm.  M.  Blackford  and  F.  E\  Stranahan,  for  Appellant.   . 

Frank  E,  Smithy  for  Respondents. 

Hunt,  J.  The  decree  in  the  suit  of  Crowder  against  Mc- 
Donnell et  al.,  which  was  an  action  for  specific  performance, 
fixed  the  relationship  between  plaintiff  and  defendants  as  one 
of  co-tenancy.  This  was  a  correct  judgment  upon  the  facts 
as  found  in  that  suit;  for  when  Crowder  purchased  from  Mills, 
one  of  the  original  owners  in  the  ditch,  the  right  to  the  use 
of  60  inches  of  the  waters  flowing  therein,  and  his  interest  in 
the  ditch  itself,  and  went  into  possession  with  the  defendants, 
he  became  the  successor  to  a  tenancy  in  common  with  the  de- 
fendants who  were  also  owners.  [Mining  Co,  v.  Taylor^  100 
U.  S.  37;  Meagher  v.  Ilardenbrook,  11  Mont.  385,  28  Pac 
451.)  Regulations  for  the  manner  of  use  of  the  water  by 
arrangement  between  co-tenants,  or  by  order  of  the  court,  are 
not  inconsistent  with  the  relationship  of  a  tenancy  in  common. 
'  (Where  a  ditch  through  which  water  is  diverted  and  applied 
to  any  beneficial  purpose  is  owned  by  several  proprietors,  and 
their  relation  is  not  defined  by  special  agreement  to  the  con- 
trary, they  are  to  be  regarded  as  tenants  in  common  of  the 
ditch,  and  their  rights  are  determined  and  governed  by  the 
rules  of  law  regulating  tenancy  in  common.  As  tenants  in 
common,  each  one  has  the  right  to  enter  upon  and  occupy  the 
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whole  of  the  common  property  to  maintain  an  action  against 
any  co-tenant  to  recover  his  share  of  the  rents  and  profits. 
And  where  different  persons  separately  appropriate  the  waters 
of  a  stream,  and  are  severally  using  the  same  under  certain 
regulations  as  to  the*  time  and  manner  of  such  use,  they  are 
tenants  in  common,  and  each  of  them  may  maintain  an  action 
to  enjoin  a  trespassier  from  diverting  any  portion  of  the  water 
thus  appropriated,"  (Kinney  on  Irrigation,  Section  301.  See, 
also,  Pomeroy  on  Water  Rights,  Section  63. ) 

These  well-established  rules,  when  applied  to  the  facts  of 
the  case  under  consideration,  lead  to  the  affirmance  of  the  gen- 
eral view  of  the  learned  district  judge,  holding  that  plaintiff 
could  not  recover  herein  for  damages  sustained  on  account  of 
the  negligent  construction  or  location  of  the  ditch.  Mills, 
plaintiff's  grantor,  having  performed  one-seventh  of  the  work 
of  constructing  the  ditch  from  its  beginning  to  the  west  line 
of  his  land,  plaintiff,  as  his  successor,  cannot  sustain  an  action 
against  defendants,  his  co-tenants,  for  any  negligence,  the  di- 
rect cause  of  which  his  grantor.  Mills,  was  equally  guilty  with 
defendants.  This  left  the  action  as  one  simply  for  damages 
resulting  from  the  negligent  maintenance  of  the  ditch.  The 
attention  of  the  district  court  was  not  called  to  this  particular 
allegation  of  negligent  maintenance,  nor  was  it  adverted  to  or 
considered  upon  the  ruling  in  granting  the  nonsuit.  But  the 
question  has  presented  itself  to  us  as  one  material  to  a  de- 
cision. Ordinarily  no  action  for  negligent  maintenance  would 
lie  by  one  co-tenant  against  another;  but  upon  the  trial  of  this 
action  the  plaintiff  offered  in  evidence  the  judgment  roll  and 
decree  in  the  former  suit  of  Crowder  against  McDonnell  et  al., 
and  thus  established,  as  res  adjudicata,  not  only  a  relationship 
of  co-tenancy  between  his  grantor  and  defendants,  but  the  fur- 
ther fact  that  an  agreement  existed  between  his  predecessor. 
Mills,  and  the  defendants  as  his  co-tenants,  whereby  Mills  was 
relieved  from  responsibility  for  repairs  upon  the  ditch  which 
was  the  property  of  the  co-tenants.  Plaintiff,  having  pur- 
chased with  knowledge,  took  the  property  subject  to  the  con- 
ditions of  the  agreement  of  his  predecessor  with  his  co-tenants, 
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and  is  himself  accordingly  relieved  from  liability  for  repairs 
upon  the  ditch.  This  being  so,  he  has  a  right  of  action  for 
damages,  if  any  have  been  suffered  on  account  of  the  negligent 
maintenance  of  the  ditch  due  to  a  failure  to  keep  the  same  in 
repair.  He  cannot  recover,  as  indicated  above,  for  damages 
resulting  from  percolation  or  overflow  due  to  faulty  location 
or  construction,  for  he  is  himself  responsible  with  his  co-ten- 
ants for  such  damages;  but  he  can  for  injuries  accruing  by 
reason  of  a  failure  to  keep  the  ditch  in  a  state  of  repair,  so 
that  it  will  carry  water  for  the  uses  of  himself  as  well  now  as 
it  did  before  any  repairs  may  have  been  necessary;  and,  of 
course,  under  the  statute,  he  can  always  recover  for  damages 
arising  by  reason  of  the  destruction  of  the  ditch,  or  resultiog 
from  an  ouster,  or  certain  other  abuses  to  the  property  where- 
by injury  resulted  to  the  other  co-tenants.  But  we  find  the 
record  does  not  justify  any  claim  upon  any  of  such  other 
grounds. 

So  there  is  nothing  left  to  examine,  beyond  the  question 
whether  or  not,  under  the  pleadings  and  evidence,  plaintiff 
made  out  a  prima  facie  case  of  damages  because  of  a  failure 
on  the  part  of  his  co-tenants  to  keep  the  property  in  repair. 
Now,  the  omissions  of  these  defendants,  plaintiff^  s  co-tenants, 
to  repair  the  ditch,  created  no  general  liability,  and  constituted^ 
no  tort,  independently  of  the  agreement  between  them  and 
plaintiff's  grantor,  which  relieved  such  grantor  from  contribu- 
ting to  repairs.  It  was  only  by  virtue  of  that  agreement, 
which,  fairly  construed,  was,  in  our  opinion,  not  alone  a  con- 
tract to  relieve  Mills  of  contributing  to  repairs,  but  was  im- 
pliedly an  obligation  on  defendants'  part  to  keep  up  the  nec- 
essary repairs,  that  plaintiff  can  sue  at  all.  He  therefore  had 
no  cause  of  action  ex  delicto^  but  did  have  ex  contractu.  It 
was  really  the  breach  of  a  contract  which  was  relied  on  by 
plaintiff,  and  his  complaint  should  have  shown,  upon  the  face 
of  it,  what  the  terms  of  the  contract  were,  and  the  facts  which 
constituted  the  breach  thereof.  Instead  of  pursuing  this 
course,  however,  he  disregarded  any  co-tenancy  and  contract, 
and  framed  his  complaint  upon  the  theory  that  defendants  were 
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liable  for  a  violation  of  a  general  duty.  The  proof  neverthe- 
less showed  they  were  not  so  liable,  because  of  their  tenancy 
in  common,  yet  there  was  evidence  tending  to  prove  that  they 
were  liable  upon  the  contract,  which  did  away  with  that  im- 
munity which  would  have  been  theirs  except  for  such  contract. 
Defendants  are  not  in  a  position  to  complain  of  this 
rulinor,  inasmuch  as  they  pleaded  the  decree  and  judgment 
roll  in  the  former  suit,  and  by  doing  so  established  the  very 
contract  which  made  them  liable  for  repairs,  and  which  re- 
lieved plaintiff  from  responsibility  in  that  respect.  If  the  de- 
cree had  found  only  that  the  relationship  of  co-tenancy  existed, 
plaintiff  ought  to  have  been  nonsuited;  but  as  it,  in  effect,  put 
all  the  parties  in  a  position  towards  the  contract  to  repair  the 
ditch  as  if  no  such  relationship  existed,  upon  the  issue  of  neg- 
ligent maintenance  for  lack  of  repair  plaintiff  made  out  a  suf- 
ficient case  to  go  to  the  jury.  His  evidence  was  very  meager 
upon  the  issue,  but  upon  application  for  a  nonsuit  there  was 
enough  to  have  required  the  court  to  overrule  the  motion.  It 
appears  in  testimony  that  the  banks  of  the  ditch  were  broken, 
an<l  were  not  repaired  so  as  to  put  the  ditch  in  as-good  condi- 
tion as  it  had  been  in  former  years. 

The  case  is,  therefore,  brought  within  the  scope  of  the  rule 
that  the  facts  which  the  plaintiff  failed  to  properly  state  were 
supplied  by  the  averments  of  the  answer,  together  with  the 
record  of  the  former  suit,  expressly  averred,  and  admitted  to 
be  binding  in  this  action.  {Jfamilton  v.  6r.  F,  S.  H.  Co., 
17  Mont.  334,  42  Pac.  860,  and  43  Pac.  713;  Lynchw.  Bech- 
teU  19  Mont.  548,  48  Pac.  1112.)  It  was  tried  with  this 
record  in  evidence;  plaintiff  making  it  part  of  his  case  by 
proof  on  trial,  and  defendants  making  it  part  of  theirs  by 
pleading.  Under  such  circumstances,  there  was  no  prejudice 
to  defendants'  rights  by  the  departure  from  the  original  theory 
upon  which  the  complaint  was  drawn;  and  while  the  court  was 
correct  upon  all  the  questions  involved,  except  that  of  negli- 
gent maintenance,  upon  that  one  point  there  having  been  a 
su£Scient  showing  to  go  to  the  jury,  under  proper  instructions, 
the  case  must  be  reversed. 
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The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded, with  directions  to.  grant  a  new  trial  according  to  the 
views  herein  expressed;  costs  to  be  equally  divided  between 
appellant  and  respondents. 

Reversed  and  remanded, 

PiGOTT,  J.,  concurs. 
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MILTON     II.    WILSON,     et    al.,    Respondents,    v.    B. 
HARRIS,  ET  AL.,  Appellants. 

[Submitted  Feb.  24, 1888.    Decided  Aug.  1. 1886.] 

Equity — Jurisdiction —  Creditors^  Suit — Prerequisites — Plead- 
ing— Evidence — Admissions —  Witnesses  — Assignments  for 
Creditors — Preferences —  Fraudulent  Conveyances —  Agency 
—  Garnishnioit — Property  Stdject. 

1 .  In  suits  brouglit  for  the  purpose  of  obtalnioff  equitable  relief  only,  the  court  shonid 
determine  In  Umine  whether  the  facts  stated  are  sufllcieDt  to  warrant  the  iuTOcatiOD 
of  the  extraordinary  powers,  and  the  exercise  of  the  peculiar  jurisdiction,  of  cbaD- 
cery;  and  hence  the  court  must  decide  whether  the  complaint  states  a  cause  of  ac- 
tion cognizable  in  eciulty. 

2 .  A  Hen  on  personal  property  capable  of  manual  delivery,  in  |K>ssession  of  a  transferee 
under  a  conveyance  alleged  to  be  fraudulent  as  to  creditors.  Is  not  acquired  by  servioe 
of  garnishment  on  the  transferee,  since  the  Code  of  Civil  Procedure  (Comlled  SUt- 
utes  of  1887)  Section  186.  Subdivision  3,  provides  that  personal  property  capable  of 
manual  delivery  shall  be  attached  by  taking  It  into  custody. 

3.  Code  of  Civil  Procedure  (Compiled  Statutes  of  1887)  Section  188,  providing  that  the 
sheriff,  on  receiving  Information  In  writing  that  auy  person  has  persona!  property  of 
defendant  In  his  possession,  shall  serve  on  such  person  a  copy  of  the  writ,  and  notice 
that  the  property  Is  attache<i,  and  section  190.  providing  for  the  examination  under 
oath  of  one  in  possession  of  a  debtor's  property  capable  of  manual  delivery,  and  em- 
powering the  court  to  order  same  delivered .  to  the  sheriff,  whose  duty  It  would  then 
i)e  to  attach  the  same,  do  not  authorize  the  garnishment  of  a  transferee  of  property 
capable  of  manual  delivery  under  a  conveyance  fraudulent  as  to  creditors. 

4.  in  a  creditors'  suit,  when  the  question  is  as  to  a  lien  claimed  by  plaintiffs  by  virtue 
of  garnishment  proceedings,  an  averment  that  any  moneys,  goods  and  effects  in  posp 
session  of  the  garnishee  have  been  attached,  which  omits  to  state  that  the  garnishee 
had  such  property  in  his  possession  at  the  time  of  service,  Is  insufficient. 

5.  Property  of  a  debtor,  subject  to  execution,  in  possession  of  an  assignee  under  a  con- 
veyance void  as  to  creditors,  may  not  be  reached  through  proceedings  in  equity  until 
such  creditors  have  obtained  a  specific  lien  on  the  property. 

6.  Code  of  Civil  Procedure  (Compiled  Statutes  of  1887)  Section  356,  relating  tosiupple- 
mental  proceedings,  provides  that,  If  It  appear  that  a  person  having  property  of  the 
debtor  claims  an  adverse  Interest  therein,  the  court  may  authorize  the  judgment 
creditor  to  sue  to  recover  such  Interest,  and  may  forbid  a  transfer  thereof  until  an 
action  can  be  commenced  and  prosecuted  to  Judgment.    Held,  that  the  necessity  of 
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obtaining  a  lien  on  property  capable  of  manual  delivery,  in  possession  of  an  assignee 
under  an  assignment  alleged  to  be  in  fraud  of  creditors,  before  suit  to  subject  such 
property  to  the  claims  of  creditors,  is  not  obviated  by  an  order  of  court  in  supple- 
mental proceedings  authorizing  such  suit,  nor  does  the  order  proiect  the  comphiint 
in  such  suit  from  attack  for  want  of  equity,  as  construed  by  the  rules  applicable  to 
similar  suits  not  preceded  by  such  order. 

7.  The  burden  of  proving  that  a  preference  in  a  deed  of  assignment  is  fraudulent  rests 
on  the  party  so  charging. 

8.  The  mere  fact  that  the  relationship  of  parent  and  child  exists  between  an  assignor 
and  a  preferred  creditor  Is  not  a  badge  of  fraud. 

9.  In  an  action  by  creditors,  attacking  a  sale  by  a  mother  to  her  daughter,  proof  that 
the  mother  was  ludebted  to  the  daughter  in  a  certain  amount  is  not  overcome  by 
statements  made  by  the  mother's  agent  to  mercantile  agencies  which  made  no  spe- 
cific mention  of  the  indebtedness. 

10.  In  a  suit  by  creditors  to  have  a  sale  of  a  stock  of  goods  from  a  mother  to  her  daugh- 
ter set  aside,  it  Is  not  sufficient  evidence  of  fraud  that  a  son,  as  agent  for  both  par- 
ties, negotiated  the  sale,  and  was  afterwards  in  the  employ  of  the  daughter. 

11.  An  admission  by  an  assignor,  through  her  agent,  that  a  sale  was  not  bona  fide,  made 
in  a  matter  which  was  beyond  the  scope  of  the  agent's  authority,  not  relevant  to  any 
transaction  then  pending,  and  not  referring  to  property  In  the  agent's  possession, 
should  be  excluded. 

12.  Evidence  brought  out  on  a  proper  cross-examination  is  part  of  the  evidence  given  in 
chief  for  the  party  calling  the  witness. 

18.  The  assignment  of  tl  e  subject  matter  of  an  agency  by  a  principal  for  the  benefit  of 
creditors  revokes  the  authority  of  the  agent,  unless  that  authority  is  coupled  with  an 
interest. 

14.  The  good  faith  of  an  assignment  for  the  benefit  of  creditors  is  not  Impeached  by  con- 
tradictory testimony  as  to  acts  and  declarations  of  others  subsequent  to  the  assign- 
ment, and  not  participated  in  by  the  assignor. 

15.  A  written  contract  attended  with  every  presumption  of  validity,  will  not  be  avoided 
on  the  ground  of  fraud,  unless  the  proof  thereof  be  clear  and  distinct. 

On  rehearing.     Reversed. 

For  former  opinion,  see  19  Mont.  69,  47  Pac.  1101. 

Statement  of  the  facts  by  the  justice  delivering  the  opinion. 

Creditors'  bill  to  avoid  an  assignment  for  the  benefit  of 
creditors  made  by  Bathsheba  Harris  to  Moses  Morris. 

Bathsheba  Harris  on  December  14,  1891,  made  a  general 
assignment  for  the  benefit  of  her  creditors,  with  preferences 
declared  in  favor  of  certain  creditors,  among  whom  were  her 
daughter,  Annie  Harris,  and  her  daughter-in-law,  Sarah  S. 
Harris,  wife  of  Ben  E.  Harris. 

From  September,  1884,  to  October,  1891,  the  assignor  con- 
ducted a  clothing  business,  through  the  agency  and  manage- 
ment of  her  son,  Ben  E.  Harris,  at  No.  19  North  Main  street, 
in  Helena,  Mont.,  and  from  October,  1891,  until  the  time  of 
the  assignment  the  business  was  conducted  in  the  same  way  at 
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No.  119  North  Main  street,  in  the  city  named;  a  portion  of 
the  stock  in  question  formerly  carried  at  the  old  place  of  busi- 
ness having  been  remoyed  to  the  new  place  of  business,  and 
the  remainder  haying  been  left  at  the  old  stand.  The  defend- 
ants and  appellants  claim  that  the  goods  left  at  No.  19  had 
been  sold  by  the  assignor  to  the  defendants,  Sax  &  Zekind,  a 
partnership  composed  of  Salina  Sax,  daughter  of  the  assignor, 
and  Carrie  L.  Zekind,  while  plaintiffs  assert  that  the  alleged 
sale  was  merely  a  device  to  conceal  the  continued  ownership 
of  the  assignor,  and  made  in  contemplation  of  a  subsequent 
assignment  Immediately  after  the  assignment,  all  of  the 
goods  at  No.  119  North  Main  street  were  delivered  by  Ben  E. 
Harris  to  defendant,  Moses  Morris,  as  assignee,  who  subse- 
(|uently  sold  a  large  portion  of  the  goods,  and  collected  some 
of  the  accounts,  but  ultimately  disposed  of  the  entire  remnant 
of  the  stock  of  goods,  and  all  the  uncollected  accounts,  in 
bulk,  to  H.  L.  Frank,  a  wholesale  liquor  dealer,  then  resid- 
ing in  Butte. 

The  good  faith  of  the  assignee  is  conceded,  but  plaintiffs 
claim  that  the  real  purchaser  at  the  sale  to  Frank  was  the  as- 
signor, Bathsheba  Harris. 

Within  a  few  weeks  after  the  assignment,  each  of  the  plain- 
tiffs commenced  an  action  in  the  district  court  of  Lewis  and 
Clarke  county  against  the  assignor,  and  caused  a  writ  of  at- 
tachment to  be  issued,  directed  to  the  sheriff  of  that  county; 
and  thereafter  the  sheriff  attached  under  each  of  the  writs  all 
moneys,  goods,  effects,  and  debts  due  or  owing,  and  other 
personal  property  belonging  to  the  assignor,  in  the  possession 
and  under  the  control  of  defendants  Sax  &  Zekind  and  the  de- 
fendant Moses  Morris,  by  delivering  to  each  of  the  defendants 
personally  a  copy  of  each  of  the  writs  of  attachment,  with  a 
notice  in  writing  appended  thereto  that  such  credits,  debts  and 
property  were  thereby  attached  in  pursuance  of  said  writ. 
Subsequently  each  of  the  plaintiffs  recovered  a  judgment 
against  the  assignor  in  each  of  said  actions,  and  caused  a  writ 
of  execution  to  be  issued  upon  each  of  the  judgments,  which 
writs  were  returned  by  the  sheriff  wholly  unsatisfied.     After 
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the  retarn  of  the  execution  issued  upon  one  of  the  judgments, 
plaintiffs  therein  applied  to  the  'district  court  where  the  judg- 
ments were  entered,  by  proceedings  pursuant  to  the  provis- 
ions of  the  compiled  statutes  then  in  force;  and  after  the  usual 
examination,  it  appearing  therefrom  that  defendants  Sax  & 
Zekind  and  defendant  Morris  each  claimed  an  interest  in  the 
property  in  their  possession  sought  to  be  reached  through  &>aid 
proceedings,  an  order  was  made  and  entered  by  the  court 
authorizing  plaintiffs  to  institute  a  suit  against  Morris  and  Sax 
&  Zekind  to  recover  such  interest  in  the  property  so  claimed 
by  them;  the  said  defendants  being  by  said  order  restrained 
from  disposing  of  any  of  the  property  until  that  action  had 
been  prosecuted  to  judgment,  or  until  otherwise  ordered. 

This  suit  was  then  commenced.  The  complaint,  after  re- 
citing the  commencement  of  each  of  said  actions,  the  levying 
of  the  writs  of  attachment  in  the  manner  hereinbefore  stated, 
the  issuance  and  return  wholly  unsatisfied  of  each  of  the  execu- 
tions, and  the  supplementary  proceedings  in  one  of  the  actions, 
further  alleges  that  the  assignment  was  fraudulent  and  fictitious, 
and  was  made  for  the  purpose  and  with  the  intent  of  hinder- 
ing, delaying,  and  defrauding  the  plaintiffs  and  other  creditors 
of  the  assignor;  that  the  assets  in  the  possession  of  the  as- 
sipir»e  were  insufficient  to  pay  the  preferred  claims;  that  the 
asM  nor  at  the  time  of  the  making  of  the  assignment  was  the 
owii/r  of  a  stock  of  goods  in  Helena  worth  many  thousands  of 
dol.ars,  which  she  did  not  turn  over  to  the  assignee,  but  which 
she  fraudulently  claimed  to  have  sold  to  defendants  Sax  &  Ze- 
kind before  the  assignment  was  made,  and  that  such  transfer 
was  made  without  any  consideration,  for  the  purpose  and  with 
the  intent  of  hindering,  delaying,  and  defrauding  plaintiffs  and 
others  of  her  creditors;  that  the  assignor  retained  in  her  pos- 
session and  under  her  control  other  property  which  was  not 
by  law  exempt  from  execution,  for  the  purpose  of  gaining  a 
benefit  for  herself,  and  with  the  intent  to  hinder,  delay,  and 
defraud  the  plaintiffs  and  other  creditors  of  hers;  that  the  al- 
leged indebtedness  of  the  assignor  to  her  daughter,  Annie 
Harris,  and   her  daughter-in-law,  Sarah  S.  Harris,  preferred 
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under  the  assignment,  was  pretended  and  fictitious,  and  was 
inserted  in  the  assignment  for  the  purpose  of  consuming  the 
proceeds  of  said  property;  that  the  assignor  retained  in  her 
possession  a  large  sum  of  money  for  the  purpose  and  with  the 
intent  of  hindering,  delaying,  and  defrauding  her  creditors 
and  that  the  assignor  purchased  from  the  plaintiffs  and  other 
persons  large  quantities  of  goods,  worth  many  thousands  of 
dollars,  without  any  intention  of  paying  for  them.  Plaintiffs 
prayed  that  the  assignment  be  declared  fraudulent  and  void  as 
to  them;  that  the  defendants.  Sax  &  Zekind  and  Moses  Mor- 
ris, be  required  to  account  for  all  the  property  that  had  been 
received  by  them  from  the  assignor,  and  that  all  of  the  de- 
fendants be  restrained  by  injunction  from  interfering  with  said 
property;  and  that  the  plaintiffs'  judgment  be  satisfied  out  of 
said  property. 

The  answers  deny  all  the  material  allegations  of  the  com- 
plaint, except  those  reciting  the  institution  of  the  several  suits, 
the  levying  of  the  writs  of  attachment  by  the  garnishments, 
the  issuance  and  return  of  the  executions,  and  the  supple- 
mentary proceedings.  In  the  separate  answer  of  defendants 
Sax  &  Zekind  it  is  alleged  that  Salina  Sax  advanced  and  loaned 
to  the  assignor,  her  mother,  at  different  times,  in  various 
amounts,  the  total  sum  of  $11,800,  for  which  the  assignor 
agreed  to  pay  and  did  pay  $150  per  month;  that  a  few  months 
prior  to  the  assignment  the  assignor  sold  to  Mrs.  Sax  the 
stock  of  merchandise  at  No.  19  North  Main  street,  and  cred- 
ited the  amount  of  her  advances  upon  the  purchase  price  of 
the  stock;  that  the  assignor's  indebtedness  to  Salina  Sax  was 
thus  fully  settled  by  the  sale,  made  in  good  faith;  and  that 
Salina  Sax  thereafter  failed  to  assert  any  further  claim  against 
the  assignor,  or  any  right  to  participate  in  the  assigned 
estate. 

The  case  was  twice  tried  in  the  district  court  The  first 
trial  resulted  in  a  disagreement  and  discharge  of  the  jury. 
When  counsel  for  plaintiffs  opened  the  case  upon  the  second 
trial,  they  stated  that,  as  there  were  sufficient  funds  in  the 
hands  of  the  assignee  to  pay  the  plaintiffs'-  judgments,  they  would 
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not  ask  any  decree  as  against  defendants  Sax  &  Zekind,  or  as 
to  the  property  in  their  possession  which  had  been  garnished, 
though  they  did  not  abandon  any  of  the  issues  raised  by  the 
pleadings  as  to  the  fraudulent  or  fictitious  character  of  the  al- 
leged sale  by  the  assignor  to  those  defendants.  The  defend- 
ants objected  to  the  introduction  of  any  evidence,  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and,  upon  this  objection  being  over- 
ruled by  the  court,  they  excepted.  During  the  trial  the  de- 
fendants reserved  exceptions  to  the  rulings  of  the  court  in 
admitting  certain  of  plaintiffs'  proofs,  in  overruling  defend- 
ants' motion  to  strike  certain  of  plaintiffs'  evidence,  in 
denying  defendants'  requests  for  instructions  to  the  jury,  and 
in  giving  the  instructions  which  were  given.  The  jury  made 
special  findings,  all  of  which  were  adopted  by  the  court,  ex- 
cept one,  which  was  set  aside,  and  a  new  finding  made  by  the 
court  in  lieu  thereof.  The  court  also  made  other  special  find- 
ings, which  need  not  be  noted  here,' as  they  will  be  set  out  in 
the  opinion. 

Ah  conclusions  of  law,  the  court  found:  (1)  '*That  the  as- 
signment alleged  to  have  l)een  made  by  the  defendant  B.  Har- 
ris to  the  defendant  Moses  Morris  is  void;  the  same  having 
been  made  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding creditors."  (2)  *'That  each  of  the  plaintiffs  is  enti- 
tled to  a  lien  upon  the  funds  in  the  hands  of  the  defendant 
Moses  Morris,  by  virtue  of  the  execution  by  garnishment  of 
the  several  attachments  as  hereinabove  set  forth  ;  that  they 
are  each  severally  entitled  to  a  lien  by  virtue  of  the  service  of 
garnishment  notices  upon  the  defendant  Moses  Morris  upon 
the  executions  issued  as  hereinabove  set  forth;  that  each  of 
said  plaintiffs  are  entitled  to  liens  upon  said  funds  in  the  hands 
of  said  defendant  Moses  Morris  by  virtue  of  the  filing  of  the 
complaint  of  the  plaintiffs,  and  of  the  complaints  of  interven- 
tion; that  said  last  liens  became  operative  from  the  date  of 
the  tiling  of  said  complaints." 

Judgment  was  accordingly  entered  for  the  plaintiffs,  and 
the  defendants  have  appealed  from  the  judgment,  and  also 
from  an  order  refusing  a  new  trial. 
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The  judgment  and  order  appealed  from  were  affirmed  by  an 
equally  divided  court  in  Wilson  v.  UatriSy  19  Mont  69,  47 
Pac.  1101,  a  rehearing  was  granted,  and  the  case  has  been  re- 
argued and  submitted  for  decision  by  a  full  bench. 

//  G\  Mclntire  and  Titos.   C,  Bdch^  for  Appellants. 

It  is  not  every  transfer  of  property  made  by  a  debtor,  even 
though  made  without  consideration  or  otherwise  fraudulent, 
that  a  creditor  can  assail.  So  long  as  such  transfer  does  not 
deprive  the  debtor  of  the  means  of  satisfying  his  creditor's 
claims,  the  creditor  has  no  ground  for  complaint.  Succinctly 
stated  the  rule  is,  no  person  can  complain  in  equity  of  the 
fraudulent  practices  of  another  unless  he  has  been  injured  by 
such  practices.  Therefore  it  becomes  incumbent  upon  acred- 
itor  seeking  equitable  relief,  to  both  allege  and  prove  that  the 
debtor  has  no  property  to  which  recourse  can  be  had  except 
that  covered  by  the  alleged  fraudulent  conveyance.  A  com- 
plaint lacking  this  essential  allegation  is  not  even  cured  by 
evidence  and  it  may  be  objected  to  at  any  time.  (Wait  on 
Fraud.  Con.  and  Creditors-  Bills,  Sees.  140,  143,  296;  2 
Boone's  Pleadings,  p.  132,  note  4;  Freeman  on  Executions 
(Ist  Ed.)  Sec.  426;  2  Estee  on  Pleadings,  Sec.  2571;  M<me\i 
V.  Gorton^  90  Am.  Dec.  note  on  p.  298;  Eviery  v.  Yount,  7 
Colo.  107;  Harris  v.  Taylor ^  15  Cal.  348;  Castle  v.  Bader^ 
23  Cal.  78;  rattevson  v.  Donnery  48  Cal.  369;  Wagiiery,  Law 
(Wash.),  28  Pac.  1113;  Hamilton  Brmon  Shoe  to.  v.  Adams 
(Wash.),  32  Pac.  93;  Botcher  v.  Berry,  6  Mont.  451;  Taylor 
V.  Johnson  (Ind.),  15  N.  E.  238;  Sell  v.  Bailey  (Ind),  21  N. 
E.  338;  Kain  v.  Larhn  (N.  Y.),  30  N.  E.  106;  Hatt  v. 
SchreyeVy  25  Fed.  note  on  p.  87;  Buckeye  Engine  Co.  v.  Do- 
nau  Bretring  Co,,  47  Fed.  6;  Kettel  v.  Auqusta  T.  db  G.  R- 
Co,,  65  Fed.  862-3;  Basset  v.  Orr,  7  Bissell  301;  Christo- 
pher \.  Christopher  {Md.),  3  Atl.  296-299;  Dunham  \.  Cm, 
10  N.  J.  Eq.  467;  Xoble  v.  Hines,  72  Ind.  15;  Hogan  v. 
Eobinson,  94  Ind.  145;  Clarke  v.  Burt  (Kan.),  42  Pac.  733.) 
One  who  comes  into  a  court  of  equity  should  be  willing  to  do 
equity.     In   this  case    by  their  own  showing   plaintiffs  had 
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either  the  option  of  pursuing  property  worth  fully  $18,000 
which,  as  they  claim,  and  as  the  court  found,  was  in  the  actual 
possession  of  this  judgment  debtor  and  within  the  jurisdiction 
of  the  court  rendering  their  judgments,  which  did  not  exceed 
in  the  aggregate  one-half  of  the  value  of  said  property,  or  of 
pursuing  property  which  had  been  transferred  to  the  assignee 
defendant  for  the  purpose  of  paying  unquestioned  and  bona 
fide  debts.  It  is  elementary  law  that  the  acts  and  declarations 
of  an  assignor  made  prior  to  the  making  of  an  assignment  and 
not  in  contemplation  of  the  same  and  which  do  not  constitute 
a  part  of  the  res  gestae  are  inadmissable  to  impeach  the  good 
faith  of  the  assignment  subsequently  made.  If  this  action  had 
been  brought  by  a  vendor  to  recover  the  property  which  he 
sold  by  reason  of  the  alleged  fraudulent  statements  of  Ben 
Harris  to  the  various  mercantile  agencies  these  declarations 
might  have  been  relevant  because  they  would  tend  to  show  the 
representations  made  for  the  purpose  of  defrauding  that  par- 
ticular creditor  in  the  purchase  of  those  particular  goods;  but 
here  the  testimony  was  introduced  to  show  not  a  fraud  in  the 
purchase  of  these  goods,  but  a  fraud  in  the  making  of  an  as- 
signment for  the  benefit  of  creditors  made  several  months 
thereafter.  That  the  court  attached  some  importance  to  this 
character  of  testimony  is  apparent  from  the  fact  that  it  incor- 
porated the  result  of  the  testimony  in  one  of  its  findings.  For 
the  same  reason  all  the  testimony  concerning  the  Sax  &  Ze- 
kind  Famous  Clothing  Concern  was  improperly  admitted,  and 
all  other  transactions  prior  to  the  assignment,  all  of  which 
were  objected  to.  {Bmh  v.  Roberts,  111  N.  Y.  278,  S.  C. 
18  N.  E.  732;  Truax  v.  Sla4,er,  86  N.  Y.  632;  Bixby  v.  Cors- 
kadon,  70  Iowa  726;  Staples  v.  Smith,  48  Me.  470;  Flagler 
V.  Schoefely  40  Hun.  178;  Burrill  on  Assignments,  6th  Ed.  p. 
442;  Button  v.  Richards,  70  Wis.  272;  Button  v.  Smith,  62 
Wis.  92;    Wilson  v.  Berg,  88  Pa.  St.  167.) 

It  is  also  elementary  law  that  acts  and  declarations  of  an 
assignor  made  subsequent  to  the  assignment  are  inadmissable 
to  impeach  the  assignment  in  the  absence  of  a  conspiracy  be- 
tween the  assignor  and  assignee.     A  fortiori  should  this  rule 
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be  applied  to  the  acts  and  declarations  of  a  former  agent  of 
the  assignor — one  whose  agency  as  appears  by  plaintiff's  own 
testimony  ceased  the  day  after  the  assignment.  If  fraud  there 
was,  it  was  a  fraud  against  the  assignment  and  not  in  the  as- 
signment— the  fraud  originating  after  the  assignment  and  not 
having  its  existence  at  the  time  of  the  assignment.  (Wait  on 
Fraud.  Con.  Sec.  278;  Burrill  on  Assignments,  6th  Ed.  Sec. 
362  Kai7i  V.  Larhn,  131  N.  Y.  300;  Bixby  v.  Carskadon,  70 
Iowa  726;  Wilson  v.  Berg,  88  Pa.  St.  167;  Sullivan  y.  Smith, 
19  N.  W.  Rep.  620;  Ctiyler  v.  McCartney,  40  N.  Y.  223; 
Williams  v.  Bobins,  15  Gray  590;  Moag  v.  Farley ,  79  Ala. 
246.) 

Mc Connelly  Clayherg  tfe  Gunn,  for  Respondents. 

Where  a  party  makes  a  general  assignment  purporting  to 
convey  all  of  his  property,  and  retains  property  of  a  substan- 
tial value  which  he  does  not  deliver  under  the  assignment,  it 
is  conclusive  evidence  of  a  fraudulent  intent  in  making  the 
assignment.  {^Coursey  v.  Morton,  132  N.  Y.  566;  Baunv. 
Pierce,  7  So.  648;  Aylesworth  v.  Dean,  12  Pac.  241;  Burrill 
on  Assignments,  Chap.  19;  Smith  v.  Mitchell,  12  Mich.  180; 
Farrington  v.  Sescton,  43  Mich.  454;  Merchants^  Sational 
Bank  v.  Greeahood,  16  Mont.  396.)  It  should  also  be  re- 
membered that  there  was  an  issue  in  this  case  as  to  the  in- 
debtedness of  B.  Harris  to  Mrs.  Sax.  The  statements  intro- 
duced were  competent  as  bearing  on  this  issue.  {Shaner  v. 
Aterton.,  151  U.  S.  607;  English  v.  Friedman,  12  So.  252; 
see  also  Josephi  v.  Mady  Co,,  13  Mont  195.)  It  cannot  be 
controverted  that  where  a  person,  a  short  time  prior  to  mak- 
ing a  general  assignment,  purchases  a  large  amount  of  prop- 
erty without  any  intention  of  paying  for  same,  such  conduct 
constitutes,  to  say  the  least,  a  badge  of  fraud.  (See  Bump 
on  Fraudulent  Conveyances,  4th  Ed.  Chap.  12.)  The  acts, 
conduct  and  statements  of  Ben  E.  Harris  with  reference  to 
the  Sax  &  Zekind  property  while  in  possession  of  the  same 
were  cleary  admissible.  {Garr,  Scott  dk  Co.  v.  Shaffer,  36 
N.  E.  208;  Bosenberg  v.  Bumstein,  61  N.  W.   684;  Murphy 
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V.  Mtdgrewy  102  Cal.  547;  Redfidd  v.  Buchy  96  Am.  Dec. 
241;  Orant  v.  Lewis^  14  Wis.  487;  Smith  v.  Boyer^  26  Am. 
St.  Rep.  373;  McDowell  v.  Goldsmith,  61  Am.  Dec.  305; 
.Martin  v.  Hardeaty,  62  Am.  Dec.  773;  Tyres  v.  Kennedy^  26 
N.  E.  394;  Bump  on  Fraudulent  Conveyances,  4th  Ed.  Sec. 
600.) 

Reply  of  Appellants:     A  party  is  not  bound  by  the  answer 
of  his  own  witness  to  such  an  extent  that  he  cannot  show  by 
other  witnesses  a  fact  to  the  contrary,  but  we  respectfully  sub- 
mit that  when  the  plaintiflFs  in  this  case  proved  by  Ben  Harris 
that  he  ceased  to   be  the  agent  of  Mrs.  Harris  the  day  after 
the  assignment,  that  that  fact  is  a  fact  in  this  case  until  some- 
where in  the  record  the  contrary  appears.     Neither  directly 
nor  indirectly  does  it  appear  in  this  case  that  Ben  Harris  was 
his  mother's  agent  at  any  time  succeeding  the  day  after  the 
assignment,  so  that  even  upon  this  proposition  alone  we  sub- 
mit that  the  acts  and  declarations  of  Ben  Harris  after  the  as- 
signment were  improperly  admitted  in  this  case.     {Casey  v. 
Thiemege,     19     Mont.     341,     48     Pac.     Rep.     397.)      The 
Sax     &     Zekind     property     did      not     belong      to      Mrs. 
B.     Harris    at     the     date     of     the     assignment     whether 
the    disposal     was    fraudulent    or     not.       When    A.     dis- 
poses of  property  fraudulently  to  B.,  the  property  is  B.'s  as 
against  A. ;  at  any  rate  such  property  could  not  be  included 
in  a  general  assignment  for  the  benefit  of  creditors.     A.  could 
not  sue  B,  to  regain  the  property.     That  proposition  is  ele- 
mentary.    And  a  prior  fraudulent  assignment  or  transfer  does 
not  of  itself  make  a  subsequent  assignment  fraudulent.     (See 
Estes  V.  Chanter,  122  U.  S.  450;   Crawford  y,  Neal,  144  U.  S. 
585;  Deere  Y.  Lasy,  67  N.  W.  Rep.  462.)     All  of  the  testi- 
mony referring  to   the  disposal  of   that  property  by  Moses 
Morris,  by  H.  L.  Frank  and   by  B.  Harris,  after  the  assign- 
ment, was  improperly  admitted.     Even  conceding  that  Ben 
Harris  was  the  agent  of  Mrs.  B.  Harris,  that  she  was  the 
actual  purchaser  of  the  property  herself,  still  that  possession 
was  not  such  a  possession  as  forms  the  basis  for  the  rule  that 
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the  testimony  of  subsequent  acts  can  be  admitted  in  evidence 
because  the  assignor  is  in  possession.  The  character  of  the 
possession  which  forms  the  exception  to  this  rule  must  be  a 
possession  under  the  same  title  which  the  assignor  had  at  the 
time  of  the  assignment.  It  cannot  be  a  title  derived  from  an 
honest  assignee  under  or  through  a  sale  made  by  him;  other- 
wise no  assignment  could  remain  valid  where  an  assignor  after 
having  assigned  his  property  saw  lit  to  purchase  some  of  it  at 
a  sale  by  the  assignee.  We  submit  that  Mrs.  B.  Harris  had 
the  right  to  buy  from  the  assignee  herself  if  she  saw  fit  to  do 
so,  and  that  her  purchase  of  the  same  could  not  invalidate  this 
assignment.  (See  Tilson  v.  Tenmlliger^  56  N.  Y.  274;  Coyne 
V.  Wi:aver,  84  N.  Y.  392.)  In  order  to  allow  the  acts  or 
declarations  of  an  assignor  in  evidence  against  the  assignment 
they  must  form  a  part  of  the  res  gestae'^  and  that  means  they 
must  be  acts  contemporaneous  with  the  assignment  and  made 
in  contemplation  thereof.  Eor  a  definition  of  res  gestae  see 
TiiHon  v.  TerwUligerj  supra;  Crawford  v.  Neal^  supra;  Este» 
V.  Gunter^  supra;  Cdyve  v.  Weaver^  84  N.  Y.  392;  Flamvery 
v.  Tassel,  30  N.  E.  (N.  Y.)  246;  Ford  v.  Williams,  13  N.  Y. 
576.  Although  an  en  or  in  the  admission  of  evidence  in  a 
suit  in  equity  will  not  ordinarily  justify  a  reversal,  yet  where 
it  appears  from  the  rec  ord  that  the  court  below  considered  the 
testimony  so  important  that  it  made  the  same  the  basis  of  a 
finding  of  fact,  then  the  appellate  court  cannot  consider  that 
the  error  was  not  prejudicial.  {Bush  v.  Hoberts^  111  N.  Y. 
278.) 

PiGOTT,  J.  Defendants  specify  93  errors  of  law,  and  34 
particulars  in  which  the  evidence  is  claimed  to  be  insufficient 
to  justify  the  findings.  Many  of  the  questions  presented  are 
difficult  of  solution,  and  have  received  from  us  the  painstaking 
examination  and  attentive  consideration  which  their  import- 
ance demands. 

1.  The  first  error  assigned  is  the  action  of  the  court  in 
overruling  defendants'  objection  to  the  introduction  of  any 
evidence.     It  is  contended  that  the  complaint  is  fatally  defect- 
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ive  because  it  omits  to  charge  the  insolvency  of  Bathsheba 
Harris,  and  her  lack  of  property  other  than  that  covered  by 
the  alleged  fraudulent  sale  and  assignment.  We  refrain  from 
expressing  an  opinion  as  to  the  su£Sciency  of  the  complaint  in 
this  respect.  If  it  be  defective  in  the  particular  mentioned, 
the  answers  doubtless  supplied  the  omission,  and  so  cured  the 
defect.  {Crowder  v.  McDonnell  (this  day  decided  by  this 
court),  54  Pac.  43;  UamilUm  v.  Great  Falls  Railway  Co.^  17 
Mont,  at  page  341,  42  Pac.  860,  and  43  Pac.  713;  Pomeroy 
on  Remedies,  Sec.  579;  Shively  v.  Land  and  Water  Co.  (Cal.) 
33  Pac.  848.)  This  supposed  defect  in  the  complaint  is  the 
only  specific  ground  presented  in  this  court  by  defendants' 
counsel,  in  their  briefs  and  oral  arguments,  in  support  of  the 
objection  to  the  introduction  of  evidence  because  of  the  want 
of  equity  in  the  complaint;  but,  notwithstanding  this  seeming 
waiver  of  any  other  defect  in  the  complaint,  we  feel  that  the 
court  cannot  regard  the  silence  of  counsel  as  a  restriction  upon 
the  legal  scope  of  their  general  objection.  If  plaintiffs  had  a 
plain,  adequate  and  complete  remedy  at  law,  a  court  of  equity 
should  refuse  to  take  jurisdiction;  and,  indeed,  it  would  be 
without  jurisdiction,  for  equity  may  act  in  those  matters  (.nly 
in  which  no  remedy  is  afforded  in  the  ordinary  course  of  law, 
or  in  which  the  remedy  at  law  is  deficient.  The  court  must 
therefore  in  every  suit  brought  to  invoke  the  aid  of  its  chan- 
cery powers,  determine  in  limine  the  question  whether  or  not 
it  has  jurisdiction;  and  hence  we  must  decide  whether  for  any 
reason  the  complaint  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action. 

When  Bathsheba  Harris  made  the  assignment,  plaintiffs 
were  general  creditors  of  the  assignor.  They  had  no  lien 
upon  or  charge  against  any  of  her  property;  nor  did  they  have 
an  interest  under  any  trust,  declared  or  created,  in  any  way 
touching  the  property.  Plaintiffs  allege,  however,  that  their 
debtor  fraudulently,  and  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  them,  transferred  and  delivered  to  the  as- 
signee a  portion  of  her  property  in  trust  for  the  benefit,  prac- 
tically, of  some  only  of  her  creditors,  and  attempted  to  screen 
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the  remainder  of  her  assets  by  various  contrivances,  the  bold- 
est of  which  was  a  fictitious  or  colorable  sale  to  her  daughter 
of  a  large  and  valuable  stock  of  goods,  which  was  delivered  to 
the  pretended  purchaser  a  few  months  before  the  assignment, 
and  was  in  her  possession  at  the  date  thereof.  Plaintiffs  fur- 
ther state  that  almost  immediately  after  the  assignment  they 
commenced  actions  against  the  assignor  in  the  district  court, 
and  after  the  issuance  of  summons  caused  a  writ  of  attachment 
to  be  issued  in  each  action,  which  writs  were  executed  by  the 
sheriff  through  a  levy  by  garnishment  on  all  the  effects  in  the 
possession  of  the  as^signee,  and  all  in  the  possession  of  the  pre- 
tended purchaser;  that  a  judgment  was  subsequently  entered 
in  each  of  the  actions  in  favor  of  plaintiffs  and  against  the  as- 
signor, and  that  an  execution  issued  thereon,  and  was  returned 
as  wholly  unsatisfied;  that  thereafter,  in  one  of  the  actions, 
proceedings  supplemental  to  the  execution  were  instituted, 
which  resulted  in  an  order  of  the  court  directing  plaintiffs  to 
bring  an  action  to  determine  the  interests  of  defendants  in  the 
property  sought  to  be  reached. 

Are  these  allegations  sufficient  to  entitle  plaintiffs  to  the  aid 
of  a  court  of  equity  to  investigate  the  proceedings  whereby 
the  debtor  attempted  to  dispose  of  her  property  ?  If  true, 
would  they  warrant  such  a  court  in  enforcing  the  application 
of  that  property  to  the  payment  of  plaintiffs'  judgment  1  As 
all  the  property  involved  is  personalty,  it  is  manifest  that  no 
lien  thereon  resulted  from  either  the  judgments  obtained  by 
plaintiffs,  or  the  executions  issued  and  returned  unsatisfied. 
If,  therefore,  we  should  decide  that  it  was  necessary  for  plain- 
tiffs to  obtain  a  lien  of  some  sort  upon  the  property,  as  a  pre- 
recjuisite  to  a  resort  to  equity  for  the  enforcement  of  their 
supposed  rights,  we  must  look  for  that  lien  as  the  result  of 
the  levying  of  the  attachments  issued  in  plaintiffs^  actions 
against  the  assignor,  since  there  are  no  other  proceedings 
shown  by  the  record  whereby  any  such  rights  were  secured, 
or  attempted  to  be  secured,  for  plaintiffs. 

Did  plaintiffs,  by  the  attachment  levies  set  out  in  the  com- 
plaint, secure  a  lien  upon  any  of  their  debtor's  property?  The 
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method  of  executing  a  writ  of  attachment  was  provided  by 
Section  186  of  the  Code  of  Civil  Procedure  (Compiled  Statutes 
of  1887),  then  in  force. 

The  subdivisions  of  that  section  applicable  to  these  supposed 
levies  are  as  follows:  * 'Third.  Personal  property  capable  of 
manual  delivery  shall  be  attached  by  taking  it  into  custody.'' 
''Fifth.  Debts  and  credits,  and  other  personal  property  not 
capable  of  manual  delivery,  shall  be  attached  by  leaving  with 
the  person  owing  such  debts,  or  having  in  his  possession,  or 
under  his  control,  such  credits  and  other  personal  property, 
or  with  his  agent,  a  copy  of  the  writ,  and  a  notice  that  the 
debts  owing  by  him  to  the  defendant,  or  the  credits  and  other 
personal  property  in  his  possession,  or  under  his  control,  be- 
longing to  the  defendant,  are  attached  in  pursuance  of  such 
writ." 

'^Property,"  in  its  appropriate  sense,  denotes  the  interest 
one  may  have  in  lands  or  chattels  to  the  exclusion  of  others 
{Aj/ers  V.  Zaiorence,  59  N.  Y.  at  page  198;  Chicago  <&  W.  I. 
li.  Co.  V.  Englewood  R.  R.  Co.,  116  111.  at  page  385,  4  N. 
E.  246;  Den/v€T  v.  Brayer,  7  Colo,  llo,  2  Pac.  6),  although 
the  word  is  frequently  employed  to  indicate  the  subject  of  the 
property,  rather  than  the  property  itself.  (19  Am.  and  Eng. 
Ency.  Law,  284.)  A  chattel  may  be  the  subject  of  distinct 
properties  held  by  several  persons.  One  may  have  the  right 
to  possession  or  use,  or  both,  while  another  holds  the  legal 
title  to  the  corporeal  thing,  subject  to  the  interest  of  the  po3 
sessor.  The  one  has  the  special,  and  the  other  the  general, 
ownership.  The  one  has  the  right  to  the  chattel,  and  the 
other  an  interest  in  it.  The  right  or  interest  of  each  is  his 
personal  property.  Where  one  person  is  possessed  and  entitled 
to  possession  of  a  chattel  which  is  owned  by  the  debtor,  or  in 
which  he  has  an  interest,  the  "personal  property"  subject  to 
attachment  as  that  of  the  debtor  is  the  interest  of  the  debtor 
in  the  chattel,  and  is  not  the  res  itself.  The  chattel  so  owned 
may  be,  and  usually  is,  capable  of  manual  delivery,  but  the 
present  possession  and«right  thereto  are  not  in  the  debtor.  In 
,sucb  case  the  interest  of  the  debtor  in  the  chattel  existing  in 
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prcpsenti^  but  to  be  enjoyed  in  futuro  as  a  right  to  it,  is  not 
capable  of  manual  delivery;  nor  is  the  chattel  itself,  the  seizure 
of  which  cannot  be  made  without  invading  and  disregarding 
the  right  of  the  possessor,  so  capable,  within  the  meaning  of 
the  statute.  That  this  must,  in  the  nature  of  things,  be  true 
of  such  property,  and  that  garnishment  is  the  mode  of  attach- 
ing it,  seems  evident.  But  where  the  present  right  to  the 
chattel,  as  well  as  the  ownership  of  it,  is  in  the  debtor,  then, 
at  least,  the  personal  property — the  chattel — is  capable  of 
manual  delivery,  unless  physical  conditions  prevent — as,  for 
example,  in  the  case  of  a  growing  crop.  {Raventas  v.  Grem^ 
hi  Cal.  254.)  In  subdivisions  3  and  5  of  section  186  a  clear 
distinction  is  drawn  between  the  method  of  attaching  personal 
property  capable  of  manual  delivery,  and  that  to  be  pursued 
in  attaching  debts,  credits,  and  other  personal  property  inca- 
pable, for  any  reason,  of  manual  delivery;  and  the  distinction 
seems  to  be  recognized  in  Browndl  v.  McCortnick^  1  Mont 
12,  14  Pac.  651,  where  the  court  say:  << Where  property 
which  is  sought  to  be  attached,  belgnging  wholly  to  the  debtor, 
is  in  the  lawful  possession  of  another,  proceedings  must  be  had 
by  service  upon  such  other  person  of  a  copy  of  the  writ,  and 
the  notice  required  in  Section  186,  Div.  1,  Revised  Statutes  of 
1879  (Section  188,  Compiled  Statutes  of  1887)— in  other 
words,  by  garnishment." 

It  is  nowhere  claimed  that  any  of  the  property  sought  to  be 
levied  upon  in  the  case  at  bar  was  attached  by  actual  seizure, 
or  bj'  < 'taking  it  into  custody;"  nor  does  it  appear,  even  in- 
ferentially,  that  any  of  the  property  was  not  capable  of  man- 
ual delivery.  Hence,  as  to  ''personal  property  capable  of 
manual  delivery,"  we  must  assume  that  the  sheriff  proceeded 
under  the  provisions  of  the  fifth  subdivision  above  quoted, 
which  indicates  the  mode  of  levying  upon  "debts,  credits  and 
other  {personal  property  not  capable  of  manual  delivery."  We 
are  not  now  considering  a  case  wherein  it  appears  or  is  claiDied 
that  the  property  of  the  debtor  is,  as  to  plaintiffs,  in  the  right- 
ful possession  or  under  the  rightful  control  of  a  third  person. 
Plaintiffs  allege,  in  substance,  that  the  "personal  property  ca; 
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pable  of  manual  delivery, ' '  which  was  in  the  possession  of  the 
assignee,  was  deliyered  to  and  held  by  him  under  a  conveyance 
which  was  a  fraudulent  and  void  attempt  to  cheat  plaintiffs 
and  other  creditors  of  the  assignor,  and  that  the  sale  of  prop- 
erty claimed  by,  and  to  be  in  the  possession  of,  Sax  &  Zekind, 
was  a  mere  pretended  and  colorable  sale,  under  which  the  full 
ownership  and  possession  remained  in  the  assignor,  and  that 
such  pretended  sale  to  Sax  &  Zekind  was  a  mere  contrivance 
to  deceive  and  defraud  the  creditors  of  the  real  owner  and  ' 
possessor. 

Assuming  the  averments  of  the  complaint  with  reference  to 
the  property  and  the  character  of  defendants'  possession  of  it 
to  be  true,  we  cannot  doubt  plaintiffs'  right  to  require  the 
sheriff  to  execute  the  writ  upon  the  property  by  an  actual  seiz- 
ure of  the  chattels  themselves;  that  is  to  say,  by  taking  them 
''into  custody,"  as  provided  by  statute.  Confronting  us, 
therefore,  is  the  serious  question  whether  the  garnishment 
proceedings  created  any  new  right  in  plaintiffs  concerning  the 
specific  personal  property  sought  to  be  affected,  for  the  en- 
forcing whereof  they  may  successfully  invoke  the  aid  of 
equity.  The  precise  question  is  one  of  first  impression  in  this 
court.  In  Merchants''  National  Bank  v.  Greenhoody  16  Mont. 
397,  41  Pac.  261,  the  allegations  of  the  complaint  with  refer- 
ence to  the  attachment  were  ''that  on  the  J6th  day  of  Febru- 
ary, 1892,  the  sheriff,  by  virtue  of  the  power  and  authority 
vested  in  him  as  such  officer,  and  under  and  by  virtue  of  said 
writ  of  attachment,  did  levy  upon  and  seize  and  take  into  his 
possession  that  certain  stock  of  goods,  wares  and  merchandise 
situate  and  being  in  that  certain  store  building  on  South 
Main  street,  in  the  city  of  Helena,  known  and  designated  ^s 
'No.  24,'  and  by  garnishment  levied  said  attachment  upon  all 
the  money  and  other  property  and  effects  of  said  Greenhood, 
Bohm  &  Co.  in  the  hands  of  the  defendant  Max  Kahn,  as- 
signee." It  is  therefore  apparent  that,  whatever  application 
of  the  principles  announced  in  that  case  may  be  made  to  the 
one  now  before  us,  there  existed  a  feature  in  that  controversy 
distinguishing  it  from  that  at  bar,  unless  the   garnishments 
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herein  referred  to  accomplished  the  same  result  and  produced 
the  same  legal  status  as  the  attachment  by  actual  seizure  shown 
in  the  Greenhood  cffse.  In  Montana  Nat.  Bank  v.  Merchants' 
Xat.  Banky  19  Mont.  589,  49  Pac.  60,  the  learned  justice,  in 
delivering  the  opinion  of  the  court,  used  the  following  lan- 
guage: '*As  to  a  chattel  capable  of  manual  delivery,  in  the 
possession  of  a  garnishee,  we  cannot  agree  with  appellants 
that  no  lien  results  from  the  garnishment.  ^  An  inchoate  lien 
or  right  is  acquired  by  garnishment  as  to  such  chattels.  In 
this  case,  however,  a  debt  was  garnished,  and  just  what  right 
in  connection  with  the  property  of  the  garnishee  was  ac<|uired 
by  virtue  of  the  garnishment  is  a  question  of  difficulty.'' 
From  the  statement  just  quoted,  that  "in  this  case,  however, 
a  debt  was  garnished,'^  it  is  clear  that  the  remarks  with  refer- 
ence to  the  effect  of  a  garnishment  upon  chattels  in  possesbion 
of  the  garnishee  were  made  with  reference  to  a  point  not  in- 
volved in  the  controversy  then  under  consideration,  and  were 
wholly  unnecessary  to  the  complete  determination  of  the  rights 
of  the  parties  concerned.  We  take  occasion  to  observe,  also, 
that  an  examination  of  the  facts  in  the  case  last  cited,  and  of 
those  cited  in  support  of  the  dictum  of  the  able  justice,  dis- 
closes that  the  garnishee  had  rightful  possession  of  the  "debts, 
credits  and  other  personal  property,"  and  that  no  question 
was  raised  touching  the  effect  of  a  garnishment  upon  property 
in  possession  of  persons  asserting  ownership  under  attempts, 
fraudulent  and  void  as  to  creditors,  to  unlawfully  conceal  or 
improperly  dispose  of  the  debtor's  assets.  In  each  of  the  Ne- 
braska cases  referred  to  by  Mr.  Justice  Buck  in  that  case,  the 
garnishee  was  a  chattel  mortgagee,  rightfully  in  possession 
under  the  mortgage,  and  the  assets  sought  to  be  reached  by 
the  garnishment  were  such  of  the  mortgaged  goods  belonging 
to  the  debtor  as  might  not  be  required  for  the  satisfaction  of 
the  prior  claim  of  the  mortgagee  in  possession.  While,  there- 
fore, it  is  unnecessary  to  criticise  or  question  the  reasoning  of 
the  opinion  or  the  result  reached  in  that  case,  we  do  not  rec- 
ognize it  as  deciding  that  a  lien  is  acquired  by  service  of  gar- 
nishment upon  one  who  is  fraudulently  in  the  open  possession 
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of  chattels  belonging  to  the  debtor,  and  whom  the  debtor  has 
put  into  possession  for  the  purpose  of  concealing  assets  prop- 
erly applicable  to  the  claims  of  the  debtor's  general  creditors. 
The  manifest  policy  of  our  law  is  to  extend  to  chattel  property 
as  much  freedom  of  transfer  as  is  consistent  with  a  reasonable 
regard  for  the  rights  of  those  who,  from  the  necessities  inci- 
dent to  commercial  business,  trust  to  the  character  and  good 
faith  of  customers,  and  fail  to  require  and  obtain  other  se- 
curity for  their  obligations.  Creation  of  liens  upon  such 
property  by  mortgage,  by  pledge,  and  to  some  extent  by  con- 
tract reserving  title  or  interest  even  after  delivery,  is  permit- 
ted, but  in  all  cases  our  laws  demand  the  strictest  adherence 
to  whatever  statutory  conditions  ai*e  imposed  upon  the  favored 
few  who  claim  the  benefit  of  the  privileges  thus  sought  to  be 
conferred,  and  whenever,  under  any  circumstances,  a  statu- 
tory lien  upon  personal  property  is  asserted,  the  burden  of 
showing  full  compliance  with  the  statutory  provisions  is  upon 
those  who  profess  to  have  restricted  for  their  own  benefit  the 
facility  for  free  transfer  which  the  common  law  recognizes 
and  seeks  to  encourage. 

Under  the  old  system,  still  in  vogue  in  many  eastern  and 
southern  states,  a  writ  of  execution  becomes  a  lien  upon  the 
debtor's  chattels  at  the  moment  it  is  placed  in  the  officer^ s 
hands  for  levy;  while  in  Montana,  and  generally  in  the  younger 
western  communities,  an  actual  levy  is  an  indispensable  pre- 
retjuifiite  to  obtaining  a  lien  by  such  process.  *  'All  liens  by 
attachment  shall  accrue  at  the  time  the  property  of  the  de- 
fendant shall  be  attached  by  the  oflScer  charged  with  the  exe- 
cution of  the  writs,  in  the  order  in  which  they  are  levied." 
(Section  204,  Code  of  Civil  Procedure,  Compiled  Statutes  of 
1887. )  All  property  may  be  levied  upon  under  an  execution 
in  like  manner  as  upon  writs  of  attachment,  and  until  such 
levy  property  is  not  affected  by  the  execution.  (Section  319^ 
Code  of  Civil  Procedure,  Compiled  Statutes  of  1887.)  When, 
therefore,  a  creditor,  who  '  'at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterwards,"  seeks  to  ''have  the  prop- 
erty of   the  defendant   not  exempted  from  execution  attached 
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as  security, ' '  he  must  pursue  the  statutory  method,  or  else 
fail  in  his  attempt  to  secure  an  advantage  which  the  law  per- 
mits, but  which  it  confers  upon  those  only  who  are  careful  as 
well  as  diligent;  or,  in  the  language  of  Mr.  Justice  Harwood, 
when  speaking  of  a  chattel  mortgagee  who  had  not  complied 
with  the  statutes:  ^'If  one  attempting  to  create  a  special  lien 
in  his  favor,  or  to  take  advantage  of  one  provided  by  law, 
fails  to  comply  with  the  provisions  of  the  law  governing,  then 
such  creditor  falls  back  in  the  common  line  occupied  by  other 
general  creditors,  and  cannot  invoke  the  rules  or  doctrines  of 
equity  to  avoid  this  result."  {^Milhwni  Manufacturing  Co,  v. 
Johnson,  9  Mont.  641,  24  Fac.  18.) 

If  the  general  creditor  seeks  to  obtain  security  by  attach- 
ment, the  statute  would  seem  to  afford  a  clear  guide  as  to  the 
method  of  procedure  to  accomplish  that  end.  If  he  seeks  a 
lien  upon  real  estate,  the  steps  to  be  taken  are  clearly  indi- 
cated ;  if  he  seeks  a  lien  upon  shares  of  the  capital  stock  of  a 
corporation,  the  law  leaves  no  doubt  as  to  the  inodtisopefandi; 
if  he  seeks  a  lien  upon  < 'personal  property  capable  of  manual 
delivery,"  the  statutes  require  that  it  *<shall  be  attached  by 
taking  it  into  custody;"  if  he  seeks  to  attach  '  debts,  credits 
and  other  personal  property  not  capable  of  manual  delivery,'' 
the  proceeding  usually  known  as  ''garnishment"  is  indicated; 
and  if  he  possesses  any  information  as  to  debts  owing  by  third 
persons  to  the  debtor,  or  as  to  such  property  of  the  debtor 
in  their  custody,  section  188  of  the  statute  advises  him  that 
by  imparting  this  information  in  writing  to  the  sheriff  he  will 
secure  the  appropriate  process  for  that  purpose.  If  the  gen- 
eral creditor  seeks  to  attach  property  in  the  possession  of  a 
person  other  than  the  debtor,  and  is  in  doubt  as  to  the  owner- 
ship or  right  to  possession  of  the  property,  section  190  pro- 
vides for  the  examination  under  oath  of  such  person  respect- 
ing the  matter,  and  also  for  like  examination  of  the  debtor 
**for  the  purpose  of  giving  information  respecting  his  prop- 
erty," and  "the  court  or  judge  may,  after  such  examination, 
order  the  personal  property  capable  of  manual  delivery  to  be 
delivered  to  the  sheriff,"  whose  duty  it  would  then  be  to  at- 
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tach  the  property  by  taking  it  into  custody.  By  section  193 
it  is  provided  that  if,  after  any  personal  property  has  been  at- 
tached, it  < 'should  be  claimed  under  oath  by  a  third  person  as 
his  property,"  the  creditor  may,  if  he  considers  the  claim  un- 
founded, furnish  a  bond  of  indemnity  to  the  sheriff,  and  retain 
the  property  under  attachment. 

Did  plaintiffs  proceed  in  conformity  with  these  provisions, 
and  did  they  obtain  an  attachment  lien  upon  any  property  of 
their  debtor  ?  When  a  general  creditor,  feeling  aggrieved  by 
the  provisions  for  preferences  in  an  assignment,  indulges  in 
suspicions,  well  founded  or  otherwise,  as  to  the  good  faith  of 
the  assigning  debtor,  an  investigation  by  a  court  of  equity 
into  the  entire  financial  history  of  the  debtor  and  his  busine^is 
ventures  offers  a  strong  temptation  to  avoid  the  usual  proceed- 
ings by  attachment  of  the  goods  claimed  to  have  been  fraudu- 
lently disposed  of,  and  their  subsequent  sale  under  execution. 
The  us^al  steps  (or  those  which  were  customary  until  quite 
recently)  involved  the  practical  proof  of  the  creditor's  confi- 
dence in  his  claim,  which  is  afforded  by  the  indemnifying  bond 
required  by  the  prudent  sheriff,  or  which,  without  a  bond,  is 
evidenced  by  the  actual  seizure  of  the  property,  under  writ  of 
attachment  or  execution,  as  that  of  defendant,  with  the  result- 
ing cause  of  action  to  the  real  owner,  should  he  prove  to  be 
other  than  the  debtor;  and  hence  we  find  that  in  many  cases 
the  extraordinary  powers  of  chancery  are  invoked  for  the  mere 
pur  ose  of  investigation,  in  the  hope  of  discovering  fraud  not 
thtu  known  to  exist.  The  proceeding  is  not  very  expensive, 
involves  no  very  great  responsibility  or  risk,  and  is  not  infre- 
quently resorted  to  when  unnecessary.  But,  as  full  protection 
is  given  neither  to  the  debtor  nor  preferred  creditor,  we  are 
not  disposed  to  encourage  or  facilitate  such  proceedings,  un- 
less the  fa€ts  disclosed  by  the  pleadings  bring  the  case  strictly 
within  the  well  established  principles  which  determine  the 
creditor's  right  to  resort  to  equity;  and  the  trial  court  should 
always  require  those  seeking  the  exercise  of  its  equity  powers 
to  establish  clearly  the  inadequacy  of  the  remedy  at  law. 

In  the  case  at  bar,  plaintiffs  allege  that  the  property  of  their 
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debtor  was  delivered  to,  and  was  in  the  possession  of,  a 
grantee,  under  a  conveyance  fraudulent  and  void  as  to  them. 
If  this  be  true,  we  can  find  no  authority  in  the  statute  sanc- 
tioning a  mere  notice  of  garnishment  upon  such  a  possessor. 

Nothing  in  section  188  declares  the  effect  of  the  garnish- 
ment therein  mentioned  upon  the  debts,  credits  and  other  per- 
sonal property  owing  or  belonging  to  the  debtor,  and  in  the 
possession  or  under  the  control  of  the  garnishee.  Its  language 
is:  *'Upon  receiving  information  in  writing  from  the  plaintiff 
or  his  attorney,  that  any  person  has  in  his  possession,  or  under 
his  control,  any  credits  or  other  personal  property  belonging 
to  the  defendant,  or  is  owing  any  debt  to  the  defendant, 
thp  sheriff  shall  serve  upon  such  person  a  copy  of  the 
writ,     and    a    notice     that     such     credits    or    other    prop- 

.  erty  or  debts,  as  the  case  uiay  be,  are  attached  in  pursuance  of 

"such  writ."' 

This  section  was  not  designed  to,  nor  does  it,  provide  a  mode 
by  which  personal  property  may.  be  attached.  It  does  not  en- 
large the  method  of  attachment  prescribed  by  section  186.  It 
contains  no  intimation  that  ^'per^onal  property  capable  of 
manual  delivery"  can  be  attached  by  garnishment.  Section 
186  prescribes  the  several  appropriate  modes  in  which  the 
writ  shall  be  executed  upon  different  classes  of  property,  and 
these  modes  are  exclusive.  {Kiesel  \.  f/,  1\  Ry.  Co.  (Utah), 
21  Pac.  499.)  It  declares  that  the  act  necessary  to  an  attach- 
ment of  personal  property  capable  of  manual  delivery  is  actual 
seizure;  such  property  shall  be  attached  by  taking  it  into  cus- 
tody. Section  188  indicates  a  mere  procedure  to  be  adopted 
by  a  creditor  who  would  avail  himself  of  the  right  to  secure 
an  attachment  under,  and  upon  property  of  the  kind  described 
in,  section  186.  It  relates  exclusively  to  the  duty  of  the  sher- 
iff under  the  circumstances  therein  recited,  and  hence,  if  its 
language  refers  in  uncertain  terms  to  conditions  which  have 
l)een  specifically  described  and  declared  in  the  prior  section, 
we  must  look  to  those  prior  provisions  for  the  explanation  of 
any  doubtful  language  in  section  188,  rather  than  regard  these 
incidental  references  as  oiodifications  of   the  distinct  declara- 


21  Mont]  Wilson  V.  Harris.        •  395 

^  tions  of  the  earlier  section.  Section  188  is  not  intended  as  a 
legislative  enactment  as  to  when  an  attachment  may  be  issued 
or  levied,  upon  what  it  may  be  levied,  or  how  it  is  to  be  levied 
upon  any  class  or  kind  of  property.  These  subjects  will  be 
found  fully  acted  upon  elsewhere.  This  section  merely  makes 
it  the  duty  of  the  sheriff  to  levy  by  garnishment  when  notified 
in  writing  that  property  subject  to  garnishment  is  within  the 
reach  of  that  process,  as  provided  by  the  prior  section;  and 
hence,  keeping  in  view  this  purpose  of  section  188,  it  seems 
quite  clear  that  its  somewhat  loose  language  cannot  operate  to 
enlarge  the  scope  of  its  action,  and  convert  it  into  an  amendment 
of  the  previous  provisions.  On  the  contrary,  it  should  be 
held  to  mean  that  which  is  in  harmony  with  the  clearly  de- 
fined limits  of  the  process  and  property  to  which  it  refers,  as 
determined  by  those  earlier  provisions  which  profess  to  spe- 
cifically treat  of  that  subject.  Applying  these  reasonable 
rules  of  construction  we  find  that  section  188  can  operate  only 
when  the  sheriff  receives  written  notice  '*that  any  person  has 
in  his  possession  or  under  his  control,  any  credits  or  other" 
garnishable  "personal  property  belonging  to  the  defendant." 
It  is  claimed  that  the  provisions  of  section  190  throw  light 
upon  the  meaning  of  section  188,  and  warrant  a  construction 
by  which  personal  property  capable  of  manual  delivery  may 
be  attached  by  garnishment.  But  here,  again,  in  making  such 
contention,  the  subject  and  the  object  of  the  section  are  over- 
looked. Section  190  contemplates  a  condition  requiring  in- 
vestigation as  to  the  status  of  property  in  the  possession  of 
third  persons,  and  supposed  to  belong  to  the  debtor;  and  it 
recjuires,  consistently  with  the  provisions  of  section  186,  that, 
if  any  such  property  is  found  to  belong  to  the  debtor,  the 
court  may  *  *order  personal  property  capable  of  manual  delivery 
to  be  delivered  to  the  sheriff  upon  such  terms  as  may  be  just, 
having  reference  to  any  liens  thereon  or  claims  against  the 
same,"  whereas,  as  to  '*all  other  personal  property,"  it  re- 
quires only  **a  memorandum  to  be  given  *  *  *  contain- 
ing the  amount  and  description  thereof."  Thus,  the  distinc- 
tion is  preserved,  and  the  operation  of  section  190  results  in 
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an  actual  seizure  by  the  sheriff,  under  the  direction  of  the 
court  or  judge,  of  all  personal  property  capable  of  manual  de- 
livery, but  in  a  mere  garnishment  as  to  that  which  is  not  ca- 
pable of  such  delivery.  If  at  liberty  to  examine  all  the  pro- 
visions found  in  later  sections  in  order  to  determine  the  mean- 
ing of  the  plain  language  of  section  186,  we  may  inquire  how 
the  sheriff  is  to  sell,  under  section  192,  and  as  upon  execu- 
tion, personal  property  capable  of  manual  delivery,  supposed 
to  be  attached  by  garnishment;  how  he  is  to  deliver  to  a  third 
party  claimant,  under  section  193,  personal  property  capable 
of  manual  delivery  so  attached;  and  how  he  is  to  satisfy  the 
judgment  out  of  garnished  personalty  under  section  194.  But 
each  of  these  sections  will  be  found  in  perfect  accord,  the  one 
with  the  other,  and  all  with  the  earlier  provisions,  if  each  \ye 
confined  to  the  sphere  of  its  proper  operation  as  plainly  indi- 
cated by  the  purpose  sought  to  be  provided  for  or  accom- 
plished by  each  enactment;  and  no  conflict,  or  even  uncer- 
tainty, will  arise  unless  some  section  is  so  construed  as  to  make 
it  affect  conditions  fully  covered  by  other  sections,  and  en- 
tirely foreign  to  the  subject  treated  by  its  special  provisions. 
The  personal  property  belonging  to  the  defendant,  but  in  the 
possession  or  under  the  control  of  another,  which  the  plaintiff 
must  attach  by  garnishment,  is  the  personal  property  described 
in  the  fifth  subdivision  of  section  186  as  *'not  capable  of  man- 
ual delivery."  Respondents  say  that  these  sections  were 
taken  from  the  practice  act  of  California,  and  have  been  the 
law  of  that  state  since  1851  up  to  the  present  time.  In  this 
they  are  correct.  They  suggest  that  if  any  doubt  existed  in 
respect  of  the  interpretation  of  the  expression  **other  per- 
sonal property,''  used  in  section  188,  some  adjudication  of  the 
(|uestion  would  be  found  by  the  courts  of  California,  where 
for  nearly  50  years  the  section  has  been  in  force;  and  they 
cite  several  cases  in  which,  as  they  claim,  it  appears  that  chat- 
tels capable  of  manual  delivery  have  been  attached  by  garnish- 
ing the  possessor.  i^Dunsmoor  v.  JFurstenfddt^  88  Cal.  522, 
26  Pac.  618,  is  cited.  There  the  clerk  of  a  court  had  been 
ordered  to  pay  to  a  creditor  of  an  insolvent  a  certain  sum  of 
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of  money;  and  the  court  held  the  creditor  did  not  thereby  be- 
come entitled  to,  nor  did  he  own,  any  particular  or  specific 
money,  but  that  the  clerk  was  a  debtor  to  him,  and  garnish- 
ment of  the  clerk  as  a  debtor  of  such  person  was  upheld.  In 
Chandler  Y.  Booths  11  CaL  342,  it  seems  that  the  garnishee 
collected  the  state  controller's  warrant  for  $1,600,  which  had 
been  delivered  to  him  by  the  debtor,  and  out  of  which  the 
garnishee  was  to  pay  certain  claims  owing  by  the  debtor;  and 
the  debt  was  attached  by  garnishment.  In  Roberts  v.  Lan- 
deckeTy  9  Cal.  262,  the  opinion  does  not  contain  any  intima- 
tion as  to  whether  or  not  the  property  attached  was  capable  of 
manual  delivery,  nor  was  the  question  presented.  I2ave7ites 
V.  Green,  57  Cal.  254,  is  to  the  eflFect  that  a  growing  crop  in 
the  possession  of  and  owned  by  the  debtor  is  personal  property 
not  capable  of  manual  delivery,  and  is  therefore  to  be  attached 
by  process  of  garnishment  served  upon  him.  But  the  supreme 
court  of  that  state  has  considered  the  question,  and  decided  it. 
Montana  adopted  these  statutes  from  California  in  1864,  and 
as  early  as  1856,  in  Johnson  v.  Gorlujtm,  6  Cal.  195,  it  was 
held  that  '*the  service  of  a  copy  of  execution  and  notice  of 
garnishment  upon  a  third  person  constitutes  no  lien  upon 
property  of  the  debtor  in  his  hands,  capable  of  manual  deliv- 
ery." Then,  as  now,  property  could  be  subjected  to  .levy  on 
execution  only  in  the  manner  provided  for  its  attachment. 
Recognition  of  this  doctrine  is  found  in  Freeman  on  Execu- 
tions, Section  159,  and  in  Shinn  on  Attachments,  Section  467. 
If  the  assignment  was  made  in  good  faith,  and  is  free  from 
defects,  plaintiffs  have  no  rights  at  all  in  or  to  the  assigned 
property,  except  to  participate  in  the  distribution  of  the  pro- 
ceeds after  liquidation  of  preferred  claims;  but  if,  as  alleged, 
the  assignment  was  a  mere  contrivance  to  defraud  them,  it  is 
void  as  to  them,  the  property  attempted  to  be  transferred  by 
it  was  still  owned  by  the  debtor,  the  possession  of  the  as- 
signee was  without  right  as  to  them,  and  the  goods  were  sub- 
ject to  attachment  to  the  same  extent,  and  in  the  same  way, 
and  only  in  the  same  way,  as  if  the  assignment  had  not  beeur 
made.     It  is  alleged  that  the  assignee  was  in  the  possession  of 
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the  assigned  goods  at  the  time  of  the  attachments,  and  it  does 
not  even  appear  that  they  had  beeR  converted  into  money. 
Assuming  the  truth  of  all  the  allegations  of  the  complaint,  we 
feel  compelled  to  hold  that  plaintiffs  did  not,  so  far  as  appears, 
obtain  through  the  garnishments  q.  lien  upon  any  of  the  prop- 
erty in  the  hands  of  the  assignee. 

Whether  a  specific  lien  upon  personal  property  of  the 
debtor,  not  capable  of  manual  delivery,  and  in  the  possession 
of  the  garnishee,  or  upon  its  proceeds,  is  created  by  virtue  of 
the  garnishment,  is  not  a  question  before  us,  and  will  not  be 
considered.  Among  the  authorities  relating  to  that  question 
are  the  following  :  McConnell  v.  Denharn^  72  Iowa  494,  34 
N.  W.  298;  2fcGaryy,  St.  Louis  Coal  Co.,  93  Mo.  237,  3 
Am.  St.  Rep.  522,  ^  S.  W\  81;  Gregg  v.  Savage,  61  IlL 
App.  281;  Laicrencew.  Bank,  35  N.  Y.  320;  Shinn  on  At- 
tachments, Section  467;  Drake  on  Attachments,  Section  453; 
Wade  on  Attachments,  Section  355.  In  Barter  v.  Spencer 
(Okl.)  41  Pac.  605,  and  IMley  v.  Chedic  (Nev.)  36  Pac.  783, 
are  collated  a  number  of  the  leading  cases  upon  this  question. 

Plaintiffs,  in  their  brief  tiled  by  request  of  court  since  the 
submission  of  the  appeal,  advance  the  argument  that  the  alle- 
gations of  the  complaint  are  sufficient  for  the  matter  now 
under  consideration,  because  it  avers  that  <  ^under  and  by 
virtue  of  said  writ  of  attachment,  so  issued  as  aforesaid  the 
said  sheriff  attached  all  moneys,  goods,  effects,  debts  due  or 
owing,  and  other  personal  property  belonging,  to  the  defend- 
ant B.  Harrii?,  in  the  possession  of  and  under  the  control  of 
the  defendant  Morris,  by  delivering  to  him  a  copy  of  said 
writ,  with  a  notice  in  writing  that  such  credits,  property  and 
debts  were  attached  in  pursuance  of  said  writ. ' '  The  legal 
significance  of  this  language  is  that  defendant  Morris  was 
served  with  garnishment;  that  and  nothing  more.  It  states  that 
any  moneys,  goods,  effects  and  debts  in  the  possession  of 
Morris,  were  attached  by  garnishment,  but  it  fails  utterly  to 
allege  that  he  had  any  such  effects  subject  to  garnishment  at 
the  time  it  was  served.  He  who  prays  the  interposition  of 
equity  in  a  case  like  this  must  show  distinctly  all  the  facts 
which  entitle  him  to  its  aid. 
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PlaintiflF's  abandoDment  of  all  claim  to  the  property  which 
was  claimed  to  have  been  sold  to  Sax  &  ^ekind  makes  it  un- 
necessary to  consider  the  effect  of  the  garnishment  served,  or 
attempted  to  be  served,  upon  them. 

Having  reached  the  conclusion  that  a  mere  garnishment  of 
the  assignee  did  not  create  a  lien  upon  the  chattels  in  his  * 
possession,  we  shall  next  inquire  whether  such  a  lien  is  neces- 
sary in  order  to  entitle  plaintiffs  to  maintain  the  present  suit. 
It  is  to  be  observed  that  this  is  not  a  bijl  for  the  discovery 
of  equitable  or  other  assets  fraudulently  secreted  or  concealed, 
and  beyond  the  reach  of  execution.  It  must  be  remembered 
that  there  is  no  insolvency  law  in  Montana,  and  that  debtors 
may  lawfully  use  their  property  for  the  payment  of  some 
creditors  to  the  exclusion  of  others.  This  preference  may  be 
accomplished  by  mortgages  securing  some,  without  giving 
similar  or  any  security  to  others;  it  may  be  accomplished  by 
an  actual  delivery  of  a  portion  of  the  property  in  payment  of 
some  existing  obligations,  without  similar  provision  for  others; 
or  it  may  be  accomplished  by  a  complete  transfer  of  all  the 
debtor's  assets  in  trust  to  be  converted  into  cash,  and  the  pro- 
ceeds applied  towards  the  payment  of  his  liabilities  in  the 
order  provided  in  the  instrument  creating  the  trust.  Unless 
done  with  fraudulent  purpose,  this  may  be  lawfully  done; 
even  under  circumstances  indicating  gross  ingratitude  to  the 
unpreferred  creditors,  and  the  most  inexcusable  moral  injus- 
tice in  the  distribution  of  the  common  fund  from  which  all 
might  reasonably  expect  to  receive  an  equal  pro  rata  payment. 
Whatever,  therefore,  may  be  the  rights  of  creditors  in  other 
jurisdictions,  in  this  state  they  have  no  right  to  interfere  with 
or  complain  of  their  debtor's  disposition  of  his  property,  so 
long  as  that  disposition  is  untainted  with  the  intent  to  hinder, 
delay  or  defraud  them.  If  the  debtor  does  make  a  disposition 
of  his  assets  for  the  purpose  of  hindering,  delaying,  or  de- 
frauding his  creditors,  the  act  is  void  and  of  no  effect  as  to 
them;  and  they  may  disregard  the  transfer,  and  pursue  the 
same  course  in  the  enforcement  of  their  claims  as  if  such  at- 
tempt had  not  been  made.     In  many  cases,  however, — ^notably 
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and  especially  when  the  assets  consist  in  whole  or  in  part  of 
real  property, — it  has  been  found  that  the  attempted  fraudu- 
lent disposition  of  assets  by  the  debtor  created  a  cloud  upon 
tbe  property  sought  to  be  reached,  as  well  as  upon  the  legal 
proceedings  whereby  the  creditor  was  attempting  to  enforce 
bis  claim,  and  operated  as  an  obstruction  to  the  execution  of 
the  process  through  which  the  sale  of  the  debtor's  property 
was  to  be  made.  As  such  proceedings  at  law  are  taken  in 
disregard  of  the  alleged  fraudulent  and  void  transfer,  but  do 
not  involve  any  adjudication  of  the  invalidity  of  the  transfer, 
purchasers  at  such  sales  have  manifested  a  natural  hesitancy  in 
bidding  for  property  supposed  to  be  still  involved  in  litiga- 
tion; and  hence  these  ordinary  proceedings  at  law  have  fre- 
quently been  considered  inadequate  for  the  attainment  of  the 
purposes  rightfully  sought  to  be  accomplished  through  their 
agency.  Courts  of  equity  have,  therefore,  from  very  early 
times,  entertained  applications  by  creditors  for  the  full  relief 
which  courts  of  law  have  been  and  are  powerless  to  afford 
through  the  operation  of  their  limited  process.  Such  pro- 
ceedings, then,  involve  no  new  encroachments  by  courts  of 
equity  upon  the  domain  of  law,  nor  do  they  call  for  the  appli- 
cation of  any  new  principles  of  equity  jurisdiction.  Inade- 
quacy of  the  remedy  afforded  by  courts  of  law  constitutes  the 
very  cradle  of  chancery,  and  it  might  even  more  appropriately 
be  called  the  parent  of  nil  power  possessed  by  courts  of  equity; 
so  that  the  recognition  of  the  remediless  rights  of  creditors  is 
in  harmony  with  the  fundamental  principles  of  proceedings  in 
equity,  and,  if  confined  to  cases  necessarily  requiring  equi- 
table aid,  furnishes  no  ground  for  alarm  even  to  the  most 
ardent  advocate  of  trial  by  jury.  But  while  chancellors  have 
ever  lent  a  willing  ear  to  the  appeals  of  creditors,  and  have 
not  evinced  timidity  in  affording  the  requisite  relief  when  war- 
ranted by  the  circumstances  set  forth  in  the  bill,  yet  tbe  ex- 
traordinary and  peculiar  powers  of  equity  cannot  be  success- 
fully invoked  by  those  who  have  failed  to  first  avail  of  what- 
ever procedure  the  law  affords  for  the  establishment  of  their 
claims,  and  for  the  acquisition  of  a  lien  upon,   interest  in,  or 
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right  ooncerning  some  specific  property. ,  For  ordinary  con- 
tests in  respect  of  disputed  claims  of  creditors  a  court  of 
equity  is  not  the  proper  forum. 

One  of  the  usual  prerequisites  to  obtaining  relief  in  equity 
is  the  definite  ascertainment,  by  judicial  action,  that  the  credi- 
tor is  entitled  to  the  claim  which  he  asserts  against  the  debtor. 
When  the  claim  has  reached  the  condition  of  an  adjudicated 
and  determined  demand,  and  assumed  the  form  of  a  judgment 
against  the  debtor,  the  creditor  cannot  even  then  always  find 
relief  in  equity.  Usuaiiy  he  will  be  required  to  prove  that 
his  judgment  cannot  be  enforced  and  satisfied  by  the  processes 
of  the  court  that  rendered  it;  and  this  proof  is  ordinarily, 
though  not  always,  made  by  the  return  of  the  sheriff  on  the 
writ  of  execution  showing  that  he  cannot  find  property  of  de- 
fendant subject  to  execution,  and  that  the  judgment  remains 
unsatisfied.  If  the  creditor  asserts  by  his  complaint  that  he 
has  a  judgment,  and  proves  by  the  return  of  the  execution  un- 
satisfied, or  alleges  and  proves,  that  the  circumstances  are 
such  as  to  make  the  issuance  of  an  execution  an  idle  ceremony, 
he  has  thereby  satisfied  two  of  the  chief  requirements  of 
equity,  and  to  that  extent  has  laid  the  foundation  for  equi- 
table interposition;  and  if  the  property  sought  to  be  reached 
is  real  estate,  and  the  judgment  has  been  docketed  so  as  to 
impoi^e  the  judgment  as  a  lien  upon  that  property,  he  will 
usually  obtain  the  aid  he  asks;  but,  if  the  property  sought  to 
be  reached  is  personalty,  he  must  assert  and  disclose  some 
lien  upon,  some  specific  interest  in,  or  some  definite  beneficial 
right  concerning  the  particular  property.  An  adjudicated 
claim  must  first  be  shown  by  the  creditor;  he  must  next  show 
that  he  has  pursued  and  exhausted  his  remedy  at  law,  or  that 
under  the  circumstances  he  had  none  to  exhaust;  and  he  must 
also  show,  in  all  cases  like  the  one  at  bar,  that  he  has  some 
lien  upon  specific  property,  or  some  specific  and  definite  rights 
in  respect  of  it.  The  doctrine  governing  this  class*  of  equi- 
table remedies  is  well  stated  by  Mr.  Bump  in  Section  535  of 
his  Treatise  on  Fraudulent  Conveyances.  His  statement  of 
the  rule  is  supported  by  the  numerous  authorities  cited  in  the 
Vol.  XXI-28 
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note.  He  says:.  *  *A  fraudulent  transfer  is  valid  against  all 
persons  except  those  who  proceed  to  appropriate  the  property 
by  due  course  of  law  to  the  satisfaction  of  the  grantor's 
debts.  As  it  is  valid  against  a  simple  contract  creditor,  such 
creditor  cannot  ask  the  aid  of  a  court  of  equity  to  set  aside  the 
transfer,  for  it  does  not  interfere  with  his  rights.  Equity  has 
jurisdiction  of  fraud,  but  it  does  not  collect  debts.  A 
•creditor  must  establish  his  demand  at  law,  and  obtain  a  lien 
upon  the  property,  before  the  transfer  interferes  with  his 
rights,  or  he  has  any  title  to  claim  relief  in  equity.  No  credi- 
tor can  be  said  to  be  delayed,  hindered,  or  defrauded  by  any 
•conveyance  until  some  property  out  of  which  he  has  a  specific 
right  to  be  satisfied  is  withdrawn  from  his  reach  by  a  fraud- 
ulent conveyance. ' ' 

The  relation  sustained  by  the  creditor  to  his  debtor^ s  per- 
sonalty has  been  clearly  explained  in  Tolhert  v.  Hort^m^ 
(Minn.)  18  N.  W.  648,  where  the  Supreme  Court  of  Minne- 
sota had  before  it  a  case  involving  an  attempt  to  avoid  a  chat- 
tel mortgage  as  fraudulent.  In  the  course  of  its  opinion  the 
court  say:  '*Asa  creditor  merely,  without  having  availed 
himself  of  any  legal  remedy  to  apply  the  property  to  the  satis- 
faction of  the  debt,  the  defendant  could  not  interfere  with  or 
disturb  the  transfer  of  property  affected  by  the  plaintiff^s 
mortgage.  The  fact  that  the  defendant  was  a  creditor  gave 
him  no  property  in  nor  lien  upon  the  goods  of  his  debtor. 
Only  by  legal  process  could  he,  as  a  creditor,  appropriate  the 
property  to  himself,  or  subject  it  to  be  applied  to  the  satis- 
faction of  his  demand.  Neither  did  the  assumed  conveyance 
of  the  property  by  the  debtor,  whether  made  for  the  purpose 
of  security  or  of  payment,  place  the  defendant  in  a  position  to 
avail  himself  of  the  right,  as  a  creditor,  to  assail  the  prior 
conveyance  as  being  made  in  fraud  of  creditors,  and  thus  to 
defeat  the  title  of  the  prior  mortgagee.  *  *  *  The  ob- 
ject and  effect  of  statutes  avoiding  fraudulent  conveyances  of 
property  as  to  creditors  is  not  to  transfer  any  right  of  prop- 
erty,  nor  to  dispense  with  legal  remedies  for  the  satisfaction  of 
debts,  but  to  remove  obstacles  fraudulently  interposed  to  the 
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enforcing  of  such  remedies,  and  to  enable  the  creditor  to  avail 
himself  of  these  remedies  notwithstanding  the  fraud." 

The  doctrine  requiring  the  creditor  to  exhaust  his  legal  reme- 
dies, and  also  to  secure  some  special  interest  in  or  lien  upon 
the  debtor's  property,  is  so  well  and  universally  sustained 
that  authorities  would  seem  unnecessary  in  its  support.  More 
than  30  years  ago  the  Supreme  Court  of  the  United  States,  in 
Janes  v.  Greeny  1  Wall.  330,  announced  this  doctrine  as 
familiar  and  established.  The  court,  through  Mr.  Justice 
Field,  say:  *'The  objection  that  the  complainants  have  not 
shown  any  attempt  to  enforce  their  remedy  at  law  is  fatal  to 
the  relief  prayed.  A  court  of  equity  exercises  its  jurisdiction 
in  favor  of  a  judgment  creditor,  only  when  the  remedy  af- 
forded him  at  law  is  ineffectual  to  reach  the  property  of  the 
debtor,  or  the  enforcement  of  the  legal  remedy  is  obstructed 
by  some  incumbrance  upon  the  debtor's  property,  or  some 
fraudulent  transfer  of  it.  *  *  *  In  the  second  case  the 
equitable  relief  sought  rests  upon  the  fact  that  the  execution 
had  issued,  and  a  specific  lien  had  been  acquired  upon  the 
property  of  the  debtor  by  its  levy,  but  that  the  obstruction 
interposed  prevents  a  sale  of  the  property  at  a  fair  valuation. 
It  is  to  remove  the  obstruction,  and  thus  enable  the  creditor 
to  obtain  a  full  price  for  the  property,  that  the  suit  is 
brought." 

The  sheriff's  return  in  each  of  plaintiff's  actions  shows  that 
the  judgment  is  wholly  unsatisfied;  but,  while  the  authorities 
seem  to  sustain  the  conclusive  nature  of  this  return,  plaintiffs 
themselves  allege  that  the  debtor  had  an  abundance  of  assets 
subject  to  execution  at  the  time  they  commenced  their  actions, 
and  when  the  present  suit  was  begun,  and  that  they  failed  to 
resort  to  the  process  provided  by  law  for  securing  that  prop- 
erty, and  placing  it  in  the  custody  of  the  sheriff,  where  it 
would  have  been  subject  to  execution  for  the  satisfaction  of 
their  judgments.  It  does  not  appear  from  the  complaint  that 
the  debtor's  property  consisted  of  assets  beyond  the  reach  of 
the  writ,  but,  for  aught  is  shown,  it  did  consist  of  tangible 
property  which  could  have  been  manually  seized  and  held  un 
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der  the  writ.  If  this  had  been  done,  and  plaintiffs  could  then 
have  shown  that,  notwithstanding  such  proceedings,  execution 
would  not  afford  full  relief,  and  secure  a  fair  price  for  the 
property  seized,  a  different  case  would  have  been  presented 
for  our  consideration.  *»The  claim  for  relief  rests  upon  the 
fact  that  the  crditor  has  acquired  a  specific  lien  upon  the  prop- 
erty, and  that  the  obstruction  interposed  prevents  a  sale  at  a 
fair  valuation.  The  bill  is  filed  to  remove  the  obstruction,  in 
order  that  the  creditor  may  obtain  a  full  price  for  the  prop- 
erty. He  must  therefore  proceed  at  law  until  he  obtains  such 
a  lien.  (Bump  on  Fraudulent  Conveyance,  Sec.  547.)  This 
court  held  in  Mer,  NatH  Bank  v,  Greenhood^  supra j  that  a 
creditor  who  had  obtained  a  lien  by  attachment,  and  who  had 
established  his  claim  by  judgment,  furnished  satisfactory  evi- 
dence that  his  remedy  at  law  was  exhausted  when  he  showed 
the  issuance  of  execution,  and  its  return  to  the  effect  that  no 
property  could  be  found  except  that  which  had  been  already 
attached.  In  the  later  case  of  Ryan  v.  Speith^  18  Mont  45, 
44  Pac.  403,  this  court  held  that,  whenever  a  creditor  has  a 
trust  in  his  favor,  the  issuing  of  an  execution,  and  its  return 
showing  the  judgment  to  be  unsatisfied,  are  not  necessary  pre- 
requisites to  equitable  interference  for  the  purpose  of  uncov- 
ering, reaching,  and  having  applied  to  his  judgment,  property 
fraudulently  disposed  of  and  concealed,  concerning  which  the 
trust  exists;  and  in  the  more  recent  case  of  Montana  National 
Bank  v.  Merchants'  National  Bank^  supra^  this  court  refused 
to  follow  the  rule  adhered  to  in  some  jurisdictions,  that  a  lien 
by  attachment  does  not  satisfy  the  requirements  of  equity. 
But  in  none  of  these  cases  has  this  court  departed  from  the 
familiar  principle  of  equity  jurisdiction  to  which  we  have  re- 
ferred. In  the  Greenhood  case  there  was  an  attachment  lien 
resultant  upon  an  actual  seizure,  and,  when  the  defendant 
claimed  that  the  attachment  lien  had  been  waived  or  aban- 
doned, the  court,  in  recognition  of  the  importance  of  that  lien, 
reviewed  the  question  with  great  care  and  at  length,  in  order 
to  justify  its  holding  that  the  lien  had  not  been  waived.  In 
the  Speith  case  the  court,  in  acknowledgment  of  this  principle, 
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quoted  with  approval  the  following  language  of  the  Supreme 
Court  of  the  United  States  in  Case  v.  Beauregard^  101  U.  S. 
688:  <<It  has  been  decided  that  where  it  appears  by  the  bill 
that  the  debtor  is  insolvent,  and  that  the  issuing  of  an  execu- 
tion would  be  of  no  practical  utility,  the  issue  of  an  execution 
is  not  a  necessary  prerequisite  to  equitable  interference.     * 

*  *  This  is  certainly  true  where  the  creditor  has  a  lien  or  a 
trust  in  his  favor.  *  *  *  But,  without  pursuing  this  sub- 
ject further,  it  may  be  said  that  whenever  a  creditor  has  a 
trust  in  his  favor,  or  a  lien  upon  property  for  the  debt  due 
him,  he  may  go  into  equity  without  exhausting  legal  process 
or  remedies."  Case  v.  Beauregard  was  also  referred  to  and 
relied  upon  in  the  Greenhood  case.  Careful  examination  will 
disclose  that  all  of  the  authorities  cited  and  relied  upon  by  the 
court  in  the  Greenhood  case  expressly  recognize  the  principles 
here  announced.  In  Tappan  v.  Evansj  1 1  N.  H.  327,  it  is 
said:  "The  general  principle  deducible  from  the  authorities 
applicable  to  this  case  is  that  where  property  is  subject  to  exe- 
cution, and  a  creditor  seeks  to  have  a  fraudulent  conveyance 
or  obstruction  to  a  levy  or  sale  removed,  he  may  file  a  bill  as 
soon  as  he  has  obtained  a  specific  lien  upon  tho  property, 
whether  the  lien  be  obtained  by  attachment,  judgment  or  the 
issuing  of  execution. ' '  In  Chicago  cfe  Alton  Bridge  Co.  v. 
Anglo- American  Packing  ik  Provision  Co.^  46  Fed.  588,  the 
court  say:  <<In  this  case  the  claim  was  not  only  certain,  but 
had  back  of  it  a  judgment  conclusive  and  binding;  and,  under 
the  law  of  the  forum  where  the  attachment  suit  was  instituted, 
the  complainant  had  secured  and  fixed  his  lien  upon  the  real 
estate.  In  Robert  v.  Hodges^  16  N.  J.  Eq.  304,  the  court  say: 
< 'But  all  the  cases  proceed  upon  the  principle  that  the  judg- 
ment creditor,  in  order  to  be  entitled  to  the  aid  of  a  court  of 
equity  in  enforcing  his  remedy  by  removing  obstructions  from 
his  path,  must  have  acquired  title  to  or  a  lien  upon  the  spe- 
cific thing  against  which  he  seeks  to  enforce  his  judgment.     * 

*  *  Unless  he  has  established  his  title  to  or  lien  upon  the 
property  of  his  debtor,  he  has  no  right  to  interfere  with  his 
debtor's  disposition   of  it."     Even  in  Benham  v.    Ham^    5 
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Wash.  128,  31  Pac.  469,  the  court  say:  **We  feel  justified 
in  now  deciding  that  where  a  lien  has  been  obtained  by  attach- 
ment on  the  property  in  controversy,  and  it  appears  upon  the 
bill  that  the  debtor  is  insolvent,  and  the  issuance  of  an  execu- 
tion would  be  of  no  practical  utility,  the  obtaining  of  a  judg- 
ment, and  the  issuance  of  an  execution  thereon,  is  not  a  nec- 
essary prerequisite  to  equitable  interference."  After  quoting 
these  and  other  cases  as  authorities  in  support  of  its  position, 
this  court  said  at  page  447,  16  Mont.,  and  page  266,  41  Pac.,, 
as  the  result  of  its  comprehensive  review,  *'We  are  perfectly 
satisfied  that,  under  modern  views  of  equity  jurisprudence, 
the  action  will  lie  to  remove  a  fraudulent  obstruction  to  the 
reasonable  success  of  plaintiff  in  realizing  upon  its  attachment 
lien  when  it  has  reduced  its  claim  to  judgment,  and  it  appears 
that  the  said  obstacle  to  the  fairly  successful  execution  of 
judgment  exists." 

In  their  brief  filed  by  request  of  court,  plaintiffs  suggest 
that  this  suit  was  authorized  under,  or  as  the  result  of,  an 
order  made  in  proceedings  supplemental  to  execution,  and  that 
this  fact  furnishes  a  complete  answer  to  all  objections  as  to  the 
sufficiency  of  the  complaint.  Following  is  so  much  of  Section 
366,  Code  of  Civil  Procedure  (Compiled  Statutes  of  1887),  as 
is  pertinent:  ''If  it  appear  that  a  person  or  corporation  al- 
leged to  have  property  of  the  judgment  debtor,  or  indebted  to 
him,  claims  an  interest  in  the  property  adverse  to  him,  or  de- 
nies the  debt,  the  court  or  judge  may  authorize,  by  an  order 
made  to  that  effect,  the  judgment  creditor  to  institute  an  ac- 
tion against  such  person  or  corporation  for  the  recovery  of 
such  interest  or  debt;  and  the  court  or  judge  may,  by  order, 
forbid  a  transfer  or  other  disposition  of  such  interest  or  debt, 
until  an  action  can  be  commenced  and  prosecuted  to  judg- 
ment." The  allegations  of  the  complaint  are  to  the  effect 
that,  after  the  return  of  the  execution  in  Wilwn 
Bros.  V.  £.  Harris^  proof  was  made  to  the  court 
that  the  defendant  Morris  had  in  his  possession 
property  of  Bathsheba  Harris  in  an  amount  exceed- 
ing $60,  and  that  after  an  examination  of  Morris  an  order 
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was  made  authorizing  the  plaintiffs  last  named  to  institute  a 
suit  against  Morris  for  the  recovery  of  such  interest  in  the 
property  claimed  by  him.  Section  356  is  not  intended  to  dis- 
pense with  the  usual  and  proper  prerequisites  to  the  exercise 
by  courts  of  equity  of  their  extraordinary  powers  to  grant  re- 
lief in  creditors'  suits.  Proceedings  supplemental  to  execu- 
tion are  provided  for  in  most,  if  not  all,  of  the  states.  The 
courts  have  not  infrequently  spoken  of  such  proceedings  as  a 
substitute  for  the  creditors'  bill,  and  some  have  gone  to  the 
length  of  asserting  that  the  creditors'  suit  in  equity  has  there- 
by been  abolished.  By  the  greater  number  of  courts,  and  in  / 
the  majority  of  cases,  however,  this  extreme  view  has  not 
been  adopted  in  its  entirety,  but  is  modified  to  the  extent  of 
holding  that  the  supplemental  proceedings  are  designed  to  pro- 
vide the  only  remedy,  except  in  matters  where  the  relief 
sought  is  beyond  the  scope  of  such  proceedings,  and  that  in 
those  cases  courts  of  equity  yet  retain  jurisdiction  to  entertain 
the  suit  by  creditors'  bill.  Express  sanction  of  the  latter  doc- 
trine is  found  in  Hyan  v.  JUaxei/,  14.  Mont.  81,  35  Pac.  615. 
To  say  that  such  proceedings  are  a  substitute  for  the  creditors' 
bill  is  misleading  as  well  as  incorrect.  According  to  the  prac- 
tice in  equity,  creditors'  bills  lay  (a)  for  discovery  of  assets, 

(b)  to  reach  property  or  interests  not  liable  to  execution,  and 

(c)  to  remove  fraudulent  obstructions  standing  in  the  way  of 
execution.  The  bill  might  have  been  maintained  for  discovery 
with  or  without  either  or  both  kinds  of  relief.  The  bill  was 
often  dual  in  character,  being  both  for  discovery  and  fpr  re- 
lief. A  reasonable  degree  of  accuracy  is  attained  when  we  say 
that  the  supplemental  proceedings  have,  to  a  great  extent,  ob- 
viated the  necessity  of  that  feature  of  a  creditors'  bill  which 
sought  a  discovery,  but  that,  in  so  far  as  the  equity  suit  was 
and  is  a  bill  for  relief,  the  supplemental  proceedings  cannot 
be  considered  as  a  substitute  for  it,  or  as  having  more  than  a 
blight  resemblance  to  it.  Careful  reading  of  the  statutes  of 
the  states  which  provide  for  supplemental  proceedings  leads  to 
the  conclusion  that  the  main  purpose  of  such  legislation  is  the 
discovery  of  concealed  property  of  the  debtor,  and  that  when 
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the  chief  design  of  the  statute  has  been  accomplished  the  re- 
lief prescribed  differs  from,  and  is  not  even  analogous  to,  that 
afforded  in  equity,  and  that,  where  any  relief  whatever  results 
from  those  proceedings,  it  is  nearly  akin  to  that  afforded  at 
law.  In  Indiana,  however,  the  statutory  proceedings  are 
deemed  a  complete  substitute  for  the  creditors'  bill  as  known  to 
chancery. 

Under  the  statutes  of  this  state  the  judgment  creditor  may 
institute  proceedings  against  the  debtor  himself  whenever  the 
execution  has  been  returned  unsatisfied,  and  this  without  proof, 
by  affidavit  or  otherwise,  as  to  the  condition  of  the  debtor's 
property;  or  he  may  proceed  against  the  debtor  at  once  after 
the  issuance,  and  before  the  return  of,  the  execution,  pro- 
vided only  that  he  satisfy  the  court  or  judge  that  the  debtor 
has  property  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment.  If  the  creditor  succeeds  in  sat- 
isfying the  court  that  any  person  other  than  the  debtor  has 
property  belonging  to  him  in  an  amount  exceeding  $50,  those 
proceedings  may  be  resorted  to  after  execution  issued,  irre- 
spective of  whether  it  has  been  returned.  When  those  pro- 
ceedings are  availed  of  under  any  one  of  the  three  conditions, 
there  results  a  judicial  inquiry  into  the  financial  circumstances 
of  the  judgment  debtor;  the  principal,  if  not  the  only,  pur- 
pose being  to  obtain  from  the  debtor  and  other  witnesses  all 
possible  information  touching  assets  theretofore  unknown, 
which  ought  to  be  applied  towards  satisfaction  of  judgment. 
Such  investigation  resulting  in  the*  discovery  of  property  of 
the  debtor,  or  of  any  sum  due  to  him,  the  ownership  or  debt 
being  indisputable,  the  court  '*may  order  any  property  of  the 
judgment  debtor  not  exempt  from  execution,  in  the  hands  of 
such  debtor  or  any  other  person,  or  debt  due  to  the  debtor, 
to  be  applied  towards  the  satisfaction  of  the  judgment.*' 
When  the  proceedings  result  in  such  discovery  and  in  such  order 
they  have  manifestly  operated  merely  in  aid  of  execution,  and 
have  produced  only  the  same  result  which  the  execution  could 
have  produced  if  the  property  so  discovered  had  become  known 
through  any  other  method  of  inquiry.     When  resulting  in  the 
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aocomplishment  of  their  main  de&ign,  those  pioceedings,  it 
would  seem  clear,  operate  more  nearly  as  a  substitute  for  an 
execution  than  for  any  suit  in  equity.  If,  however,  the  pro- 
ceedings do  not  result  in  the  discovery  of  assets  indisputably 
belonging  to  the  debtor,  but  result  only  in  the  ascertainment 
of  contested  claims  of  indebtedness  or  other  property,  the 
ownership  of  which  is  in  dispute,  the  court  or  judge  is  power- 
less, under  the  law,  to  afford  any  relief  whatever;  for  there  is 
practical  unanimity  in  the  holding  that  the  court  has  no  juris- 
diction to  decide  the  dispute  or  to  direct'the  application  of  the 
property,  and  that  the  only  power,  under  such  facts,  is  found 
in  the  provision  that  the  *  'court  or  judge  may  authorize,  by 
an  order  made  to  that  effect,  the  judgment  creditor  to  insti- 
tute an  action  against  such  person  or  corporation  for  the  re- 
covery of  such  interest  or  debt;  and  the  court  or  judge  may, 
by  order,  forbid  a  transfer  or  other  disposition  of  such  in- 
terest or  debt,  until  an  action  can  be  commenced  and  prose- 
cuted to  judgment." 

Supplemental  proceedings  may  therefore  result  in  the  dis- 
covery of  assets  which,  if  known,  would  have  been  subject  to 
execution,  and  in  their  application  to  the  judgment  through  an 
order  of  the  court  suited  to  the  purpose  desired;  or  they  may 
re-nlt  in  the  discovery  of  supposed  assets,  the  ownership  of 
whi  h  is  disputed,  and  therefore  not  within  the  power  of  the 
court  to  reach  in  such  proceedings,  the  title  to  which  can  be 
determined  only  by  an  appropriate  action  thereafter  brought. 
It  is  clear,  therefore,  that  in  respect  of  chattels  capable  of 
manual  delivery  the  only  relief  afforded  the  creditor  by  the 
proceedings  is  that  which  follows  from  the  order  directing  the 
application  to  the  judgment  of  property  which,  as  soon  as  de- 
livered, could  without  the  order  be  seized  under  execution. 
The  only  other  order  of  the  court  which  can  be  fairly  deemed 
to  be  in  the  nature  of  relief  is  that  prohibiting  the  transfer  of 
property  in  dispute;  for  we  do  not  regard  the  order  which  the 
court  may  make,  authorizing  the  institution  of  an  action  to 
recover  the  interest,  as  giving  any  real  relief,  unless  the  judg- 
ment creditor  could  not  maintain  such  an  action  without  such 
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order.  What,  then,  in  the  case  before  as,  is  the  nature  of, 
and  the  consequences  flowing  from,  the  order  made  in  pro- 
ceedings supplemental  to  the  execution,  authorizing  the  judg- 
ment creditor  to  '^institute  an  action  for  the  recovery  of  such 
interest?"  Is  such  an  order,  even  in  a  limited  sense,  in  the 
nature  of  a  judgment?  Does  it  adjudicate  any  right  or  de- 
termine any  controversy  touching  the  ownership  of  property 
sought  to  be  recovered  by  the  action  authorized  ?  Does  it  af- 
fect the  legal  condition  of  such  property,  or  charge  with  a  lien 
'^personal  property  capable  of  manual  delivery?"  Is  the 
order  so  potent  that  any  suit  may  be  maintained  and  any  form 
of  action  used  by  the  creditor  in  respect  of  the  property  ? 
These,  and  similar,  inquiries  which  might  be  suggested,  carry 
their  own  answer,  and  seem  to  demonstrate  the  uselessness  of 
the  order  in  a  case  like  the  one  at  bar,  where  the  assignor,  an 
execution  debtor,  could  not  maintain  an  action  against  the  as- 
signee to  recover  property  transferred  to  him  by  an  instru- 
ment valid  between  the  parties  to  it.  Possibly  (though  we  do 
not  so  intimate)  the  order  in  such  case  may  serve  as  a  basis 
for  restraining  a  disposition  of  the  property  until  an  action 
can  be  commenced  and  prosecuted  to  judgment.  This  is  the 
utmost  effect  that  can  be  reasonably  claimed  for  it  under  the 
allegations  of  the  complaint.  Such  an  order  would  doubtless, 
in  the  proper  case,  confer  upon  the  execution  creditor  the 
right  (otherwise  not  his)  to  bring  the  appropriate  action. 

We  are  of  the  opinion  that  it  was  not  necessary  for  plaint- 
iffs to  resort  to  supplemental  proceedings.  While  they  prop- 
erly sought  whatever  advantage  in  the  way  of  discovering  as- 
sets that  might  result  from  recourse  to  such  proceedings,  we 
think  the  order  relied  upon  was  not  a  prerequisite  to  the  in- 
stitution and  maintenance  of  an  appropriate  suit  inequity. 
(2  Freeman  on  Executions,  Section  394;  Hyati  v.  Maxey^  14 
Mont.  81,  35  Pac.  516;  Hvlley  v.  Chedic  (Nev.^  36  Pac. 
783.)  Even  had  the  order  possessed  any  legal  vitality,  it 
could  but  authorize  the  plaintiffs  to  bring  an  action  which 
would  be  appropriate  for  the  purpose  sought  to  be  accom- 
plished, and  which  would  vary  according  to  the  assets  discov- 
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ered  and  sought  to  be  reached.  When,  therefore,  the  creditor 
is  thus  authorized,  unnecessarily  or  otherwise,  to  institute  the 
appropriate  action  to  recover  property  discovered  by  the 
supplemental  proceedings,  the  action  which  he  thus  institutes 
must  be  subject  to  all  the  rules  of  pleading  which  are  appli- 
cable to  a  similar  action  brought  by  any  other  person.  We 
cannot  think  that  the  order  has  the  effect  of  protecting  his 
complaint  from  assault  for  want  of  equity,  and  we  are  aware 
of  no  principle  by  which  we  are  required  to  measure  the 
pleading  in  such  action  by  rules  other  than  those  which  are  of 
application  to  similar  actions  not  preceded  by  such  order. 
These  views  are  not  in  conflict  with  anything  decided  in 
Sweeney  v  SchlessiTiger,  18  Mont.  326,  45  Pac.  213.  In  that 
case  it  was  held  that  the  order  authorizing  the  creditor  to 
bring  an  action  to  reach  assets  practically  not  vendible  on  exe- 
cution, and  also  incapable  of  manual  delivery,  is  no  part  of 
the  cause  of  action,  and  is  therefore  not  required  to  be  alleged 
in  the  complaint;  the  reason  given  being  that  such  order  ^4s 
simply  a  provision  to  keep  certain  actions  within  the  control 
of  the  court."  Whether  or  not  the  reason  be  good,  the  court 
evidently  entertained  the  opinion  that  the  effect  of  the  order 
was  merely  to  enable  the  execution  creditor  to  bring  the  ap- 
propriate action  for  the  purpose  of  subjecting  the  assets  to  the 
satisfaction  of  his  judgment.  No  lien  upon  or  trust  concern- 
ing the  property  was  imposed  or  raised  by  the  proceedings  in 
the  case  at  bar,  or  by  the  order  passed  therein.  It  does  not 
appear  that  the  property  was  concealed,  or  that  it  was  in- 
capable of  manual  delivery.  On  the  contrary,  the  inference 
is  that  the  property  attempted  to  be  pursued  was  that  sought 
to  be  attached  by  garnishment.  When  the  property  became 
known,  or  was  discovered  through  the  proceedings,  the  way 
was  open  to  plaintiffs  to  subject  it  to  an  execution,  and  thereby 
obtaiu  such  lien  as  equity  demands,  in  a  case  like  the  one  at 
bar,  as  a  condition  precedent  to  theexerciseof  its  jurisdiction. 
Inquiry  as  to  the  validity  and  effect  of  an  order  appointing  a 
receiver  is  not  pertinent,  as  none  was  passed.  Whatever  may 
be  the  effect  (if  any)  of  supplemental  proceedings,  and  of  the 
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oHer  therein  made  authorizing  an  action,  upon  assets  beyobd 
the  reach  of  execution,  and  upon  property  incapable  of  man- 
ual delivery,  we  think  they  do  not  impose  a  lien  upon  chattels 
capable  of  such  delivery,  and  open  to  the  writ.  The  general 
principle  is  recognized  by  the  Supreme  Court  of  Iowa  in 
Beardon  v.  lleiiry,  47  N.  W.  1022:  * 'Proceedings  auxiliary 
to  execution  as  provided  in  the  statute  are  extraordinary,  and 
are  only  to  be  resorted  to  when  the  ordinary  processes  of  the 
law  are  not  adequate.  The  purpose  of  that  proceeding  is 
rather  for  the  discovery  of  property  than  for  applying  that 
which  is  already  known.  .  When  the  property  is  known,  or 
by  proceedings  auxiliary  to  execution  is  discovered,  the  judg- 
ment creditor  does  not  need  the  further  aid  of  this  statute, 
but  may  subject  the  property  to  the  payment  of  his  judgment 
by  the  levy  of  an  execution.  It  does  not  appear  that  there 
was  any  concealment  of  this  property,  nor  any  question  as  to 
its  identity,  but  only  a  question  of  whether  it  belonged  to  this 
plaintiff  or  his  wife.  We  see  no  reason  why  this  judgment 
creditor  might  not  have  levied  upon  the  property  as  the  prop- 
erty of  Thomas  Keardon,  without  any  order  that  it  be  turned 
over.  True,  he  might  thereby  have  incurred  litigation  with 
Mrs.  Keardon,  but  no  moce  so  than  by  this  proceeding.  * 
*  *"  Section  356  seems  to  have  been  modeled  somewhat 
upon  the  statute  of  New  York  treating  of  the  same  matter; 
but  it  is  to  be  observed  that  the  statute  of  New  York  differs 
greatly  from  ours,  and  the  divergence  serves  to  illustrate  in 
some  degree  the  inutility — at  least,  in  so  far  as  a  lien  on  per- 
sonal property  capable  of  manual  delivery  is  concerned — of 
the  provision  of  section  356  for  an  order  authorizing  an  ac- 
tion. In  New  York  **such  interest  or  debt  shall  be  recover- 
able only  in  an  action  against  such  person  or  corporation  by 
the  receiver  ;  but  the  judge  may,  by  order,  forbid  a  trans- 
fer or  other  disposition  of  such  property  or  interest  until  a 
suflicient  opportunity  be  given  to  the  receiver  to  commence 
the  action  and  to  prosecute  the  same  to  judgment  and  execa- 
tion;"  and  the  receiver  in  such  cases  shall  be  vested  with  the 
property  and  effects  of  the  debtor  as  soon  as  the  order  ap- 
pointing him  is  recorded. 
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We  are  therefore  of  the  opinion  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  but  we- 
think  plaintiffs  should  be  afforded  opportunity  to  amend  their- 
pleading  as  they  may  be  advised;  and  hence  it  seems  neces- 
sary to  consider  the  evidence,  the  findings,  and  the  errors, 
specified. 

2.  The  contention  of  plaintiffs  as  to  the  facts  and  the  find- 
ings have  been  accurately  condensed  by  the  following  state- 
ment, which  we  quote  from  one  of  their  briefs:  <'The  find- 
ings of  the  court,  briefly  summarized,  are  as  follows:  That 
Ben  £.  Harris  was  the  general  agent  of  B.  Harris,  and  that 
all  of  his  acts  and  transactions  and  doings  concerning  her  busi- 
ness were  approved  by  her  without  question;  that  this  agency 
did  not  cease  at  the  date  of  the  assignment,  but  continued  as. 
long  as  the  business  of  B.  Harris  was  conducted  by  him,  and 
the  final  disposition  of  the  stock  of  merchandise  in  Chicago  in 
the  fall  of  1893;  that  the  establishment  of  the  alleged  firm  of 
Sax  &  Zekind  was  a  device  to  cover  up  a  portion  of  the  assets 
of  B.  Harris;  that  the  goods  contained  in  the  house  known  as 
the  'Famous  Clothing  Company'  constituted  a  part  of  the  as-^ 
f^ets  of  B.  Harris;  that  B.  Harris  conducted  business  at  the 
Famous  Clothing  Company's  store  from  the  time  that  said  as- 
signment was  made  until  the  month  of  March,  1893;  that  the 
remnant  of  goods,  worth  about  $6,000,  were  then  boxed  up 
by  B.  Harris,  and  placed  in  Curtin's  warehouse  until  the- 
month  of  July,  1893,  when  they  were  removed  to  her  store 
known  as  the  *Phoenix, '  and  afterwards  taken  with  the  rest  of 
said  stock  contained  in  the  Phoenix  store  to  the  City  of  Chi- 
cago; that  B.  Harris  was  the  purchaser  of  the  goods  at  the^ 
assignee's  sale,  and  she  opened  up  a  business  at  No.  119  North 
Main  street  on  the  26th  of  April,  1892,  doing  business  in  the 
name  of  H.  L.  Frank;  that  five  or  six  boxes  of  merchandise 
were  taken  from  the  cellar  of  the  store  at  No.  119  North  Main 
street,  shortly  after  the  assignment,  to  the  cellar  of  the  resi* 
dence  of  B.  Harris,  and  fraudulently  concealed  there;  that, 
shortly  after  the  commencement  of  business  by  B.  Harris  un- 
der the  name  of  the  'Cannon  Ball,'  these  boxes  gf  merchan- 


414:  Wilson  v.  Harris.  [June  T. '98 

dise  were  removed  to  the  store,  and  constituted  a  part  of  the 
stock  of  goods  of  the  defendant  B.  Harris  at  that  point;  that 
large  amounts  of  merchandise  belonging  to, the  defendant  B. 
Harris  were  stored  in  the  wai;iehouse  of  the  Great  Northern 
and  Northern  Pacific  railroads  in  the  city  of  Helena  some  time 
before  the  purchase  of  the  stock  of  goods  at  the  assignee*s 
sale,  but  were,  immediately  upon  the  opening  of  the  Cannon 
Ball,  transferred  to  that  store;  that  these  goods  either  be- 
longed to  the  original  stock  of  merchandise  owned  by  B.  Har- 
ris at  the  date  of  the  assignment,  and  were  fraudulently  with- 
held, or  were  purchased  with  money  belonging  to  the  business 
of  B.  Harris  at  the  date  of  the  assignment ;  that  the  business 
conducted  by  B.  Harris  at  the  Cannon  Ball  and  at  the  Famous, 
and  afterwards  at  the  Phoenix,  was  done  with  the  stock  of 
goods  as  hereinabove  set  forth,  until  the  same  was  removed  to 
Chicago  and  disposed  of  in  the  fall  of  1893  ;  that  during  all 
of  this  time  B.  Harris,  through  her  agent,  was  in  the  actual 
possession  of  a  portion  of  said  goods  belonging  to  her  stock  of 
merchandise  owned  by  her  at  the  date  of  the  assignment." 

The  most  radical  position  taken  by  plaintiffs  is  involved  in 
their  vigorous  attack  upon  the  claim  of  indebtedness  by  Bath- 
sheba  Harris  to  Salina  Sax,  the  alleged  fictitious  sale  to  Sax  & 
Zekind,  and  the  sale  by  the  assignee  to  H.  L.  Frank.  These 
are  the  salient  features  of  the  case,  and  the  hona  fides  of  these 
transactions  may  be  selected  as  the  pivotal  points  in  this  long 
and  complicated  controversy.  The  question  as  to  the  time 
when  Ben  E.  Harris'  agency  ceased,  and  that  as  to  the  con- 
cealment of  sundry  boxes  of  merchandise,  may  seem  of  equal 
importance;  but  they  will  be  found  dependent,  to  a  great  ex- 
tent, upon  the  solution  of  those  primary  problems  upon  whici 
plaintiffs  practically  rest  the  case. 

With  respect  to  the  sale  by  the  assignee  to  H.  L.  Frank, 
the  court  found  that  <'B.  Harris,  through  her  agent  and  gen- 
eral manager,  Ben  E.  Harris,  was  the  purchaser  of  the  goods 
at  the  assignee's  sale,  and  she  opened  up  business  at  the  store 
at  119  Main  street,  under  the  name  of  the  ^Cannon  Ball,'  on 
April  26,  1892,  doing  business  in  the  name  of  H.  L.  Frank." 
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We  have  repeatedly  and  exhaustively  examined  the  record  in 
the  hope  of  discovering  proof  to  sustain  this  finding.  Search 
for  evidence  of  any  character  which  tends  to  sustain  the  con- 
clusion expressed  in  this  finding  has  been  vain.  In  the  opinion 
heretofore  rendered  in  this  case  (19  Mont.  69,  47  Pac.  1101) 
the  justices,  while  disagreeing  as  to  some  questions,  referred 
to  this  finding  in  the  language  following:  <^While  the  finding 
does  not  so  state,  it  suggests  a  participation  of  H.  L.  Frank 
in  some  fraud  in  the  sale  by  the  assignee  to  him.  It  is  ex- 
pressly found  that  the  assignee  acted  in  good  faith,  and  we  do 
not  think  that  the  facts,  as  presented  to  us,  warrant  any  dif- 
ferent conclusion  as  to  Frank."  We  entirely  agree  in  these 
views.  It  may  be  that  Frank  was  merely  the  nominal  pur- 
chaser, taking  title  in  his  name  for  the  benefit  of  Ben  £.  Har- 
ris. If  this  be  so,  there  is  no  substantial  evidence  tending  to 
prove  that  the  purchase  was  made  for  Bathsheba  Harris,  or 
even  with  her  knowledge.  The  same  disposition  may  be  made 
of  the  finding  that  the  claim  of  Annie  Harris  was  fictitious, 
and  inserted  in  the  assignment  for  the  purpose  of  defrauding 
creditors.  There  is  no  evidence  before  this  court  which  justi- 
fies the  finding.  The  burden  of  proving  that  a  preference  is 
fraudulent  is  upon  the  party  so  charging,  and  the  mere  fact 
that  the  relationship  of  parent  and  child  exists  between  the 
assignor  and  the  person  holding  the  demand  preferred  is  not 
a  badge  of  fraud.  Business  dealings  between  near  kinsmen 
are  to  be  treated  as  are  the  transactions  of  other  people,  and, 
if  the  good  faith  thereof  be  assailed,  fraud  must  be  proved. 
{Shvltz  V.  Hoagland,  85  N.  Y.  464;  Curry  v.  Lloyd,  22  Fed. 
258;  Estes  v.  Gunter,  122  U.  S.  456,  7  Sup.  Ct.  1275;  Bump, 
on  Fraudulent  Conveyance,  Sec.  177.) 

The  objects  of  plaintiffs'  most  vigorous  assaults  have  been 
the  sale  by  the  assignor  to  Sax  &  Zekind,  and  the  alleged  in- 
debtedness by  the  assignor  to  Salina  Sax,  upon  which  that 
transaction  was  based.  Their  strenuous  efforts  to  discover  and 
bring  to  light  some  supposed  fraud  in  connection  with  that 
matter  have  led  to  many  of  the  disputes  concerning  the  ad- 
missibility of  the  evidence  by  which  plaintiffs  have  endeavored 
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to  sustain  their  theories.  Critical  examination  and  full  deter- 
mination of  this  one  matter  may  serve  to  eliminate  from  the 
case  many  of  the  seemingly  perplexing  questions  presented  by 
the  reiterated  objections  of  defendants  to  the  competency  of 
plaintiffs'  proofs.  The  court  found  that  *  'tjie  establishment 
of  the  alleged  firm  of  Sax  &  Zekind  was  a  device  to  cover  up 
a  portion  of  the  assets  of  B.  Harris,  and  to  hinder  and  delay 
her  creditors;  the  goods,  wares  and  merchandise  left  at  the 
house  No.  Nineteen  (19)  on  Main  street,  Helena,  on  or  about 
the  Ist  day  of  October,  1891,  and  known  as  the  ^Famous 
Clothing  Company, '  constituted  a  portion  of  the  assets  of  B. 
Harris,  and  that  their  inventorial  value  was  $18,000,  and  they 
were  a  portion  of  the  assets  of  B.  Harris  at  the  date  of  the 
assignment  on  the  14th  day  of  December,  1891;  that  the  same 
were  withheld  from  the  assignee  for  the  purpose  of  hindering, 
delaying  and  defrauding  the  creditors  of  the  said  B.  Harris; 
that  they  were  in  the  actual  possession  of  the  said  B.  Harris, 
through  her  general  agent  and  manager,  Ben  E.  Harris,  from 
the  time  of  this  pretended  sale  of  goods  to  Salina  Sax,  or  Sax 
&  Zekind,  to  the  time  they  were  finally  disposed  of  in  the  city 
of  Chicago."  Ben  E.  Harris,  a  witness  produced  by  plain- 
tiffs, testified  plainly  and  repeatedly  that  his  sister,  Salina  Sax, 
received  certain  funds  as  the  proceeds  of  insurance  policies 
upon  her  husband's  life;  that  out  of  these  funds  she  sent  to 
him  in  1889  and  1890  about  |il2,000  to  be  used  in  the  busi- 
ness of  her  mother  in  Helena,  with  the  understanding  that  she 
should  receive  for  the  use  of  the  money  $150  each  month; 
that  subsequently  a  branch. of  the  business  was  opened  in  Butte, 
by  reason  of  the  funds  furnished  by  her  being  available  for 
such  purpose,  and  that  $150  a  month  was  thereafter  paid  to 
her  out  of  the  receipts  of  the  branch  store  so  long  as  it  con- 
tinued in  operation;  that  afterwards  the  firm  of  Sax  &  Zekind 
was  formed,  and  goods  amounting  to  about  $14, 000  were  sold 
to  that  firm,  of  which  sum  about  $12,000  were  paid  by  the 
discharge  of  the  debt  then  owing  by  Bathsheba  Harris  to  Salina 
Sax,  and  the  remainder,  about  $2,000,  continued  as  a  charge 
against  the  purchasing  firm.     Every  dollar  of  the  alleged  re- 
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mittances  by  Salina  to  the  agent  of  Bathsfaeba  was  traced  by 
plaintiffs^  witness  into  the  business  of  the  assignor,  and  the 
indebtedness  is  abundantly  established  by  competent  evidence 
•offered  at  the  instance  of  plaintiffs  themselves.  Salina  Sax 
herself  testified  by  deposition,  and  her  evidence  corroborates 
that  of  BeR  £.  Harris.  Ingenious  and  plausible  argument  is 
the  only  answer  made  to  this  uncontradicted  evidence.  Pre 
sumption  of  fraud  and  perjury  is  not  created  by  the  kinship  of 
Bathsheba,  Salina  and  Ben  E. ,  nor  can  we  allow  the  zeal  of 
counsel  to  overcome  the  force  of  the  evidence.  Actual  pay- 
ment by  Salina  Sax  to  Bathsheba  Harris  of  about  Jf  12,000  was 
so  clearly  proved  that  counsel  do  not  dispute  it.  They  seek, 
however,. by  reasoning  resting  upon  suspicion  only,  to  show 
that  the  sums  advanced  were  not  loans,  but  constituted  a  por- 
tion of  the  assets  of  the  business  carried  on  by  Bathsheba  Har- 
ris. There  is  neither  allegation  nor  proof  that  Salina  was  a 
partner  of  her  mother;  that  she  had  any  interest  in  the  bu-^i- 
ness,  or  control  over  it;  or  that  she  sustained  any  relation 
whatever  to  the  enterprise,  except  that  of  a  creditor;  yet  we 
are  seriously  urged  to  confirm  the  finding  that  the  delivery  of 
the  goods  to  Salina  Sax  by  her  mother  in  settlement  of  a  debt 
resulting  from  advances  admitted  to  have  been  made  consti- 
tutes a  mere  fraudulent  device  for  concealing  assets  of  the 
mother.  Moreover,  during  the  trial,  counsel  for  plaintiffs 
said:  <<I  desire  to  state  that,  so  far  as  the  money  that  was 
given  by  Mrs.  Sax  is  concerned,  we  do  not  controvert  the  fact 
that  it  went  into  the  business  of  B.  Harris,  and  that  certain 
amounts  were  paid  off  from  the  bank  in  New  York."  Coun- 
sel for  defendants  then  asked:  "You  don't  deny  the  amount 
she  turned  over?"  Plaintiffs'  counsel  responded:  'No;  it 
is  something  like  $11,000." 

Devotion  by  an  insolvent  debtor  of  all  his  estate  to  the  pay- 
ment of  certain  creditors  naturally  engenders  disappointment 
in  creditors  unsecured,  and,  where  one  or  more  relations  of 
the  debtor  are  found  in  the  list  of  preferred  creditors,  there 
is  often  added  to  the  feeling  of  disappointment  the  conclusion 
that  the  preference  is  fraudulent  and  void;  but  it  is  hardly 
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necessary  to  say  that  such  a  feature  of  an  assignment  is  as 
valid,  in  contemplation  of  law,  as  the  most  meritorious  pro- 
vision for  any  other  class  of  creditors,  and  that,  while  courts 
will  always  examine  with  unusual  care  and  watchful  scrutiny 
the  proof  by  which  the  good  faith  of  the  relatives  is  sought  to 
be  established  whenever  substantial  evidence  has  been  adduced 
showing  fraud,  yet  it  is  the  duty  of  courts  to  exclude  from 
^consideration  all  mere  suspicion,  and  to  confine  investigation 
to  the  evidence  exhibited  in  the  record.  Suspicion  onlj"  is  in- 
sufficient to  establish  the  existence  of  fraud,  which  must  l»e 
clearly  and  satisfactorily  proved.  Mere  conjecture  and  sur- 
mise, however  probable  or  persuasive,  are  never  permitted  to 
establish  fraud.  (Wait  on  Fraudulent  Conveyance^  Sees.  281, 
283;  Bump  on  Fraudulent  Conveyance,  Sec.  342.)  We  are 
forced  to  conclude,  therefore,  that  at  the  time  the  firm  of  Sax 
&  Zekind  was  formed  the  assignor  was  indebted  to  her  daugh- 
ter as  averred  by  defendants. 

While  acting  as  agent  for  his  mother,  and  in  the  course  of 
business,  Ben  E.  Harris  made  sundry  representations  to  cred- 
itors, and  reports  to  commercial  agencies,  concerning  assets 
and  liabilities.  One  of  the  issues  raised  by  the  pleadings  was 
whether  or  not  the  assip:nor  delivered  to  the  assignee  all  her 
nonexempt  property.  Such  representations  and  reports  con- 
cerning the  assets  were  sufficiently  near  in  point  of  time  to  the 
assignment  to  be  admissible  as  tending  in  some — though  per- 
haps very  slight — degree  to  shed  light  upon  the  amount  of 
property  owned  by  her  when  the  assignment  was  executed, 
since  there  was  evidence  having  a  tendency  to  show  a  discrep- 
ancy between  the  assets  as  declared  in  one  or  more  of  the  re- 
ports, and  the  property  received  by  the  assignee;  but,  stand- 
ing alone,  such  evidence  would  certainly  be  insufficient  to 
prove  retention  of  property  by  the  assignor.  It  is  claimed 
that  the  representations  and  reports  so  made  by  Ben  £.  Harris 
have  a  bearing  also  upon  the  inquiry  whether  the  assignor  was 
indebted  to  Salina  Sax;  and  the  doctrine  announced  in  Shautr 
V.  Alterton,  151  U.  S.  607,  14  Sup.  Ct,  442,  is  invoked.  We 
do  not  think  the  contention  is  sound.     Seven  witnesses  testi- 
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tied  as  to  such  representations  and  reports.  Armstrong,  who 
was  credit  man  of  one  of  the  plaintiffs,  exhibited  a  memoran- 
dum made  by  him  in  August,  1891,  as  the  substance  of  an  oral 
statement  made  by  Ben  E.  Harris  as  to  the  general  condition 
of  the  business.  That  memorandum  is  as  follows:  <<Herson, 
who  does  business  in  her  name,  says  will  discontinue  stores  in 
Butte  and  Great  Falls,  and  concentrate  ftt  Helena.  Have  in 
business  $60,000,  including  $11,000  belonging  to  sister." 
Knowles,  manager  for  R.  G.  Dun  &  Co.  at  Helena,  testified 
that  in  a  report  made  in  1891  Ben  £.  Harris  included  among 
his  liabilities  the  following  item:  ''Liability  on  stock  in 
Butte  City,  $12-, 501. 27, "—and  that  Harris  '^further  stated 
that  this  liability  at  Butte,  above  referred  to,  was  owing  to 
his  sister."  Gaines,  another  manager  for  Dun  &  Co.,  testi- 
fied that  he  had  two  interviews  with  Harris — one  in  February, 
1889,  and  the  other  in  February,  1890, — and  that  no  specific 
mention  was  made  of  liability  to  Salina  Sax;  but  the  proof  is 
that  the  payments  by  her  had  not  been  made  in  February, 
1889,  and  that  her  remittances  extended  from  November, 
1889,  to  May,  1890.  When  recalled  this  witness  admitted 
that,  after  his  interview  in  1890,  Knowles,  as  local  manager, 
reported  the  interview  of  1891,  in  which  Harris  had  expressly 
stated  a  liability  of  over  $12,000  on  the  stock  at  Butte,  owing 
to  his  sister;  and  Gaines  produced,  as  pait  of  his  testimony, 
the  1891  report  to  Knowles,  which  was  the  latest  received  by 
Dun  &  Co.  from  Harris.  Berry,  clerk  in  the  credit  depart- 
ment of  one  of  the  plaintiffs,  testified  that  Harris  stated  to  him 
in  August,  1891,  that  "he  could  not  tell  the  liabilities  defi- 
nitely, but  thought  they  were  in  the  neighborhood  of  $39,- 
500."  Witness  Eddy  testified  to  a  report  made  by  Harris  in 
1887,  some  two  years  before  Salina  Sax  made  any  loan  or  ad- 
vanced money  to  her  mother.  Rosenburg  and  Gunther  testi- 
fied, respectively,  to  reports  made  March  18  and  July  7,  1891, 
in  which  he  made  no  specific  mention  of  indebtedness  to  Salina 
Sax,  but  merely  included  in  the  list  of  liabilities  the  amounts 
due  to  the  banks,  bills  payable,  and  open  accounts.  Rosen- 
burg was  credit  man  of  one  of  plaintiffs,  and  he  testified  that 
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Harris  made  statements  to  him  from  which  he  made  memo- 
randa, and  carried  these  into  his  credit  records;  but  he  says  . 
that  Harris  avowedly  based  his  statements  on  his  inventory  of 
February  20,  1891.  Gunther,  local  manager  for  the  Brad- 
street  agency,  also  says  that,  in  the  report  made  to  him,  Har- 
ris stated  that  the  figures  he  was  furnishing  were  taken  from 
that  inventory;  and  as  his  report  to  Knowles,  manager  of 
Dun  &  Co.,  was  made  in  February,  1891,  and  contained  the 
express  statement,  as  afterwards  confirmed  by  extracts  from 
the  records  of  the  comj)any  produced  by  Gaines,  that  among 
the  liabilities  was  a  debt  to  his  sister  of  $12,000  and  over,  and 
that  six  months  thereafter,  and  later  in  the  .year  than  his  re- 
port to  either  Rosenburg  or  Gunther,  he  stated  to  witness 
Armstrong  that  his  mother  had  in  business  about  $50,000, 
*  ^including  $11,000  belonging  to  his  sister,''  we  cannot  regard 
the  general  memoranda  of  the  two  witnesses,  made  from  oral 
statements  by  Harris  professedly  based  upon  his  inventories 
of  an  earlier  date,  the  details  of  which  had  been  frankly  re- 
l)orted  to  other  witnesses,  as  tending  to  prove  concealment  by 
Harris,  or  that  there  was  in  fact  no  such  indebtedness.  Plain- 
tiffs having  clearly  established  the  indebtedness  by  the  mother 
to  the  daughter,  we  must  treat  the  business  relation  so  created 
precisely  as  if  it  existed  between  strangers. 

Ueing  thus  led  to  the  unavoidable  conclusion  that,  when  the 
firm  of  Sax  &  Zekind  was  organized,  Bathsheba  Harris  was 
under  a  bofta  Jide  financial  obligation  to  Salina  Sax  to  the  ex- 
tent of  about  $12,000,  we  are  brought  to  the  consideration  of 
the  Sax  &  Zekind  transaction,  of  w^hich  plaintiffs  complain, 
free  from  the  suspicion  with  with  which  counsel  seem  to  look 
upon  it.  If  in  October,  1891,  when  the  alleged  sale  to  Sax 
&  Zekind  was  made,  Bathsheba  Harris  had  actually  paid  or 
discharged  that  obligation  in  any  way  other  than  by  the  sale 
shown  in  this  record,  the  suggestion  would  hardly  be  made 
that  her  right  to  make  such  settlement  could  be  questioned; 
and  we  think  that  the  views  of  counsel  for  plaintiffs  upon  this 
subject  rest  almost  entirely  upon  their  belief  that  no  such  debt 
in  fact  existed;  for  when  the  obligation  is  once  conceded,  or 
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shown  to  exist,  the  satisfaction  of  that  obligation  by  the  sale 
of  merchandise  is  as  free  from  any  badge  of  fraud  as  a  pay- 
ment in  money,  or  any  other  form  of  liquidation  or  settlement; 
and,  as  we  have  been  unable  to  find  in  the  record  any  sub- 
stantial evidence  tending  to  sustain  the  views  of  the  trial  court 
as  to  the  nonexistence  of  the  indebtedness,  we  are  necessarily 
unable  to  share  with  counsel  their  presumptions  touching  the 
character  of  the  alleged  sale  to  Sax  &  Zekind.  That  the  part- 
nership was  actually  formed,  and  that  Ben  E.  Harris,  acting 
as  agent  for  his  mother,  sold  and  delivered  merchandise  to  the 
tirm,  no  witness  has  questioned;  and  we  cannot,  without  trav- 
eling without  the  record,  and  indulging  in  suspicions  which 
ought  to  find  no  place  in  judicial  action,  justify  the  court  be- 
low in  finding  that  the  settlement  between  Bathsheba  Harris 
and  Sulina  Sax  was  a  fraudulent  device  to  conceal  assets  be- 
longing to  the  former.  Much  stress  has  been  laid  upon  the 
fact  that  Ben  E.  Harris  acted  as  agent  for  his  sister,  as  well 
as  for  his  mother,  in  arranging  the  details  of  settlement 
through  the  sale,  and  the  fact  that  Harris  acted  for  his  sister 
in  the  conduct  of  the  business  of  Sax  &  Zekind  after  the  sale 
by  the  mother  to  them  is  given  emphasis;  but  the  right  of 
these  women  to  employ  their  relative  to  act  for  them  with  re- 
spect to  the  transaction  cannot  be  seriously  questioned,  and 
we  are  satisfied  that  these  circumstances  should  not,  under  all 
the  evidence  adduced,  be  treated  as  lending  in  any  substantial 
way  to  prove  the  fraudulent  or  fictitious  character  of  the  sale. 
Plaintiffs  did,  however,  introduce  one  witness  (Neufeld,  a 
commercial  traveler,)  for  the  purpose  of  showing  that  the  sale 
was  fictitious.  He  testified  that  he  had  a  conversation  with 
Ben  E  Harris,  in  Helena,  in  the  latter  part  of  November,  or 
beginning  of  December,  1891.  The  talk  took  place  on  the 
street,  and  Harris  *  ^pointed  to  a  store  about  a  block  further 
down  the  street  than  his  mother's,  as  we  were  passing  it,  and 
said  that  place  belonged  to  his  mother,  also;  that  they  had 
sold  it  some  time  before  to  the  party  in  possession,  but  he  had 
not  paid  for  it;  consequently  the  store  was  still  theirs."  This 
declaration  was  received,  not  for  the  purpose  of  impeachment 
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of  a  witness,  but  as  tending  to  show  an  admission  made  by 
Bathsheba  Harris  thtough  her  agent;  but  it  was  beyond  the 
scope  of  the  authority  of  Ben.  £.  Harris  to  make  the  admis- 
sion on  behalf  of  his  principal.  It  was  not  relevant  to  any 
transaction  of  hers  then  pending,  nor  did  it  refer  to  property 
in  the  agent's  possession,  and  can  have  no  effect  upon  the 
right  of  either  the  vendor  or  the  vendee,  whose  sale  and  pur- 
chase he  is  quoted  as  having  pronounced  to  be  unreal. 

From  the  evidence  presented  we  conclude,  therefore,  that 
the  amount  for  which  Annie  Harris  was  preferred  in  the  as- 
signment was  a  just  debt;  that  the  Bathsheba  Harris  indebted- 
ness to  Salina  Sax  was  bona  fide,  and  that  the  sale  from  the 
former  to  the  latter,  and  the  crediting  upon  the  purchase  price 
of  the  amount  of  the  seller's  debt,  was  a  valid  method  of  dis- 
charging the  several  obligations  from  one  to  the  other,  and 
that,  therefore,  the  sale  to  Sax  &  Zekind  was  not  a  fraudulent 
device  to  conceal  assets  of  the  debtor,  and  that  the  subsequent 
sale  by  the  assignee  to  Frank  was  a  valid  transfer  of  the  as- 
sets then  in  his  hands;  and  that  there  is  no  proof  that  the  pur- 
chase was  made  in  the  name  of  Frank  for  Bathsheba  Harris. 

Having  satisfied  ourselves,  after  many  weeks  of  patient  in- 
vestigation, as  to  these  important  features  of  the  transactions 
involved  in  this  action,  little  difficulty  is  found  in  determining 
that  the  testimony  of  plaintiffs'  witness  Ben  E.  Harris,  to  the 
effect  that  his  agency  for  Bathsheba  ceased  on  the  day  after 
the  assignment,  is  uncontradicted  either  by  direct  or  circum- 
stantial proof.  True,  this  testimony  was  elicited  upon  cross- 
examination,  but  the  witness  remained  the  witness  of  the 
plaintiffs,  and  the  evidence  was  brought  out  on  proper  cross- 
examination.  It  was  therefore  part  of  their  case  in  chief. 
(Rice  on  Evidence,  Sec.  285;  see,  also,  Casey  y,  ThievUge.,  19 
Mont.  341,  48  Pac.  394,  and  Boe  v.  Lynch,  20  Mont.  80,  49 
Pac.  381. )  Moreover,  if  this  item  of  evidence  Le  eliminated, 
the  result  would  be  the  same;  for  an  assignment  by  the  prin- 
cipal, for  the  benefit  of  creditors,  of  the  subject-matter  of  the 
agency,  revokes  the  authority  of  the  agent,  unless  that  au- 
thority is  coupled  with  an  interest,  upon  the  ground  that  the 
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assignment  devests  the  principal  of  control  and  management  of 
his  property,  and  confides  the  same  to  the  assignee,  under 
whose  controf  the  subject-matter  then  passes.  (Mechem  on 
Agency,  Sees.  263,  265;  1  Am.  and  Eng.  Ency.  Law,  122Y; 
and  see  Williston  v.  Camp^  9  Mont.  88,  22  Pac.  601.)  Hence 
it  becomes  unnecessary  to  enter  upon  an  extended  discussion 
of  the  many  questions  raised  by  the  record  as  to  the  admissi- 
bility of  declarations  made  by  Ben  E.  Harris,  or  of  the  testi- 
mony of  others  touching  matters  occurring  after  the  assign- 
ment; nor  is  it  needful  to  consider  the  distinction  drawn  by 
some  courtH  between  evidence  of  admissions  made  by  the  as- 
signor, or  his  agent,  while  in  possession  of  and  concerning 
property  not  delivered  to  the  assignee,  and  evidence  of  admis- 
sions relating  to  property  received  by  the  assignee,  unless  it 
shall  appear  from  a  further  examination  of  the  record  that 
some  other  property  was  retained  by  the  assignor  personally, 
or  through  her  agent — otherwise  these  questions  are  imperti- 
nent. 

One  other  feature  of  the  case  remains,  upon  which  counsel 
for  plaintiffs  have  relied, — the  alleged  retention  ana  conceal- 
ment of  assets  (other  than  those  delivered  to  Sax  &  Zekind) 
by  the  assignor.  They  insist  that  this  has  been  so  thoroughly 
demonstrated  that  the  judgment  should  be  affirmed,  even  if 
the  proof  fails  to  sustain  any  of  the  other  allegations  of  the 
complaint.  The  findings  which  cover  this  subject  are  as  fol- 
lows: "That  five  or  six  boxes  of  merchandise,  weighing 
from  I  wo  hundred  and  fifty  to  three  hundred  pounds  each, 
were  taken  from  the  cellar  of  the  store  at  No.  119  shortly  be- 
fore the  assignment  was  made,  on  the  14:th  day  of  December, 
1891,  to  the  cellar  of  the  residence  of  the  said  B.  Harris,  on 
Ewing  street,  Helena,  Montana;  that  said  goods  belonged  to 
the  assets  of  said  B.  Harris,  and  were  fraudulently  concealed 
and  not  turned  over  to  the  assignee,  for  the  puipose  of  de- 
frauding the  creditors;  that,  shortly  after  B.  Harris  com- 
menced business  under  the  name  of  the  ^Cannon  Ball.'  said 
boxes  of  merchandise  were  removed  from  said  cellar  in  the 
residence  of  B.  Harris  to  the  store  on  Main  street,  and  there- 
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after  constituted  a  portion  of  the  stock  of  goods  of  the  de- 
fendant B.  Harris  at  that  place;  that  a  large  amount  of  mer- 
chandise belonging  to  the  defendant  B.  Harris  i^as  stored  in 
the  warehouses  of  the  Great  Northern  and  Northern  Pacific 
Railways  in  the  city  of  Helena  some  time  before  the  purchase 
of  the  stock  of  goods  at  the  assignee's  sale  as  above  set  forth; 
that  upon  the  purchase  of  said  stock  of  goods  said  goods  so 
warehoused  were  immediately  transferred  to  the  store  at  the 
(.'annon  Ball,  and  constituted  a  part  of  the  stock  of  goods 
with  which  the  defendant  Harris  was  doing  business  at  that 
point;  that  said  goods  so  transferred  from  said  depots  either 
belonged  to  the  original  stock  of  merchandise  owned  by  the 
defendant  Harris  at  the  date  of  the  assignment,  and  fraud- 
ulently kei)t  out  of  said  assignment,  or  were  purchased  with 
money  belonging  to  the  business  of  said  B.  Harris  at  the  date 
of  said  assignment  and  which  should  have  been  turned  over  to 
the  assignee;  that  the  defendant  B.  Harris,  through  her  gen- 
eral agent  and  manager  aforesaid,  continued  to  conduct  busi- 
ness at  Nos.  119  and  19  Main  street,  and  at  the  Phcpnix,  \vith 
the  stock  of  goods  constituted  as  hereinbefore  set  forth,  until 
the  same  was  removed  to  Chicago,  and  disposed  of  there,  in 
the  fall  of  1893;  that  during  all  of  the  said  time  the  defend- 
ant B.  Harris,  through  her  agent,  was  in  the  actual  posses- 
sion of  a  portion  of  said  goods  l)elonging  to  her  stock  of  mer- 
chandise owned  by  her  at  the  date  of  the  assignment."  These 
findings  are  based  mainly  upon  the  testimony  of  several  clerks 
and  teamsters,  and  of  the  freight  agent  of  the  Montana  Cen- 
tral Railway  Company.  In  so  far  as  the  evidence  relates  to 
dealings  between  the  Famous  Clothing  Company,  as  conducte<i 
by  Sax  &  Zekind,  or  by  Salina  Sax  alone,  and  the  Cannon 
Ball  or  Phoenix  Clothing  Company,  as  conducted  by  Frank 
through  his  agent,  we  deem  it  immaterial,  as  we  have  already 
held  that  the  record  contains  no  proof  by  which  the  presump- 
tion of  good  faith  and  validity  of  the  sale  to  any  of  these  per- 
sons has  been  rebutted:  and  we  are  therefore  unable  to  appre- 
ciate the  pertinency  of  proof  as  to  subsequent  business  deal- 
ings between  them.     For  like  reasons  we  think  that  none  of 


^1  Mont.]  Wii^oN  V.  Harris.  425 

the  testimony  in  respect  of  shipments  of  goods  to  Great  Falls, 
either  by  Frank  or  the  Famous  Clothing  Company,  is  ma- 
terial or  relevant.  This  disposes  of  the  testimony  of  Cohen, 
Davis  and  Wallace,  and  leaves  for  consideration  the  evidence 
given  by  Morteson  and  Monroe.  Morteson  testified  that 
he  was  in  the  employ  of  the  assignor  when  the 
assignment  was  made,  worked  for  the  assignee 
afterwards,  and  remembered  when  the  Cannon  Ball  was 
opened  by  Frank.  Referring  expressly  to  a  date  subse(jiient 
lo  the  opening  of  the  Cannon  Ball,  he  stated:  "One  day 
several  boxes  came  there.  The  first  were  marked  'S.  S.  Harris 
•&  Co. "  They  were  put  on  the  sidewalk  on  Jackson  street, 
and  then  carried  into  the  store.  There  was  about  a  dozen  of 
these  boxes, — maybe  less,  maybe  more.  I  guess  there  was 
clothing  in  the  boxes,  maybe  some  furnishing  goods.  I  think 
B.  H  Harris  told  me  to  turn  the  name  on  the  boxes  down  on 
the  sidewalk,  and  1  did  it.  1  don't  know  who  ordered  those 
goods  marked  *S.  S.  Harris,'  and  I  don't  know  where  they 
came  from.  I  don't  know  that  they  were  ever  entered  on  the 
books  of  H.  L.  Frank.  These  goods  that  came  marked  'S. 
iS.  Harris'  were  unpacked,  and  I  took  them  and  put  them  on 
the  shelves  and  tables  with  the  rest  of  the  goods.  In  Novem- 
ber, 1891,  there  were  other  goods  came  into  the  store. 
There  was  some  furniture,  and  crates  of  household  furniture. 
I  think  they  came  from  Great  Falls.  We  took  them  down- 
stairs, in  the  basement.  They  remained  there  some  weeks, 
and  were  then  shipped  back  to  Great  Falls.  They  were 
shipped  to  Hattie  Harris,  Great  Falls.  It  was  about  five 
months  after  the  assignment  that  the  goods  marked  ^S.  8. 
Harris,'  or  'Mrs.  Sarah  S.  Harris,'  came  to  the  store,  and  it 
was  after  H.  L.  Frank  had  taken  charge.  These  goods  came 
very  close  to  the  time  they  opened  up  as  the  Cannon  Ball,  but 
I  don't  know  when  they  were  ordered."  Monroe  testified 
that  in  1891  and  1892  he  was  a  teamster  working  for  one 
Smith,  who  was  in  the  '^transfer  business,"  that  he  recol- 
lected the  time  of  the  assignment,  and  that  the  house  was  re- 
opened by  Frank  as  the  Cannon  Ball.      "I  hauled  on  different 
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occasions  a  good  many  goods  there,  but  on  one  occasion 
especially,  1  hauled  goods  there  to  the  Cannon  Ball  ClothiDg 
House,  and  in  one  case  there  was  some  goods  that  I  hauled 
there  at  the  back  of  the  store  that  Mr  Harris  made  me  turn 
upside  down.  The  boxes  were  marked  'B.  Harris.'  That 
was  alter  the  store  was  opened  up  under  the  name  of  the 
^'annon  Ball.  ^  It  was  in  the  spring  of  the  year.  I  should 
judge  there  might  have  been  a  dozen  such  boxes.*  They  were 
new  boxes.  Usually,  when  we  hauled  goods  to  that  place, 
we  generally  turn  the  boxes  right  side  up.  The  mark  on  top 
is  customary,  but  this  time  he  told  me  to  turn  them  wrong 
side  up,  and  I  did  so  at  his  rec^uest.  I  got  those  boxes  at  the 
Montana  Central  depot.  Again  I  hauled  some  boxes  from 
that  store  to  Ben  Harris'  house  on  Ewing  street.  If  I  recol- 
lect right  we  got  them  out  of  the  cellar  at  119  Main  street 
This  was  also  after  the  store  opened  up  as  .the  Cannon  Ball. 
There  were  five  or  six  boxes,  and  I  put  them  in  the  cellar  at 
his  house.''  He  also  stated  that  he  hauled  some  boxes  away 
from  Harris'  house,  but  said:  »*!  can't  remember  whether 
we  took  them  to  the  clothing  store,  or  to  the  freight  house  of 
the  Montana  Central.*  I  think  it  was  after  they  opened  up  as 
the  Cannon  Ball  that  we  hauled  them  awfey  from  the  house.  I 
think  it  was  in  the  spring  of  the  year.  We  hauled  them  away 
at  the  instance  of  old  Captain  Smith.  I  was  working  for  him 
at  that  time."  He  stated  that  the  boxes  which  he  hauled  to 
the  cellar  of  the  Harris  house  were  common  dry  goods  boxes, 
weighing  from  260  to  300  pounds  each,  and  that  they  were  old 
boxes  renailed.  On  cross-examination  he  said:  *'The  time  i 
hauled  these  boxes  was  after  the  store  was  opened  as  the  Can- 
non Ball  by  H.  L.  Frank.  I  unloaded  the  boxes  at  the  rear 
end  of  the  store  on  Jackson  street.  I  think  this  young  man, 
Morleson,  was  there  at  the  time.  I  think  it  was  in  IS92  that 
Iten  Harris  first  opened  up  his  store  at  119  Main  street  1 
think  it  was  before  the  assignment  I  can't  say  exactly  what 
time  of  year  it  was.  I  think  it  was  in  the  spring.  1  think 
the  assignment  was  made  in  1892.  I  don't  know  exactly.  I 
don't  know  how  long  he  had  been  at  119   before  he  made  the 
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assignment.  He  had  been  there  as  much  as  a  month,  and  may 
have  been  there  longer  for  all  I  know.  At  the  time  I  un- 
loaded these  boxes  there  was  nobody  around  but  Ben  Harris 
and  myself.  I  am  quite  certain  the  boxes  weie  marked  'B. 
Harris.'  I  don't  think  they  were  marked  'S.  S.  Harris  and 
Company.'  I  cannot  fix  the  month  of  the  year  1892  that  this 
occurred.  I  remember  the  Fourth  of  July.  I  was  pretty  full 
of  booze  at  that  time.  This  is  not  my  usual  condition.  I  did 
not  see  the  waybill  or  bill  of  lading  for  those  goods,  and  I 
don't  know  what  was  done  with  the  boxes  after  I  unloaded 
them  on  the  sidewalk  on  Jackson  street.  I  think  it  was  in  the 
spring  of  1892,  also,  that  I  hauled  the  boxes  from  119  to  Ben 
Harris'  house;  but  it  was  after  I  hauled  the  boxes  from  the 
depot,  if  I  remember  right.  I  hauled  the  goods  from  the  store 
to  his  house  at  Captain  Smith's  request.  I  know  Myer  Har- 
ris. I  don't  know  whether  he  had  anvthinc:  to  do  with  the 
hauling  of  these  goods  to  Ben  Harris'  house  or  not.  Later  I 
hauled  those  goods  from  the  house  down  to  the  depot,  or  to 
the  store.  They  were  marked  'Hattie  Harris,'  or  < Annie 
Harris. '  I  would  not  be  sure.  They  may  have  been  house- 
hold goods,  for  all  that  I  know.  Mr.  Ben  Harris  gave  me 
directions  as  to  how  to  get  the  boxes  at  the  house.  1  took  the 
same  number  of  boxes  away  from  the  house  that  1  took  up 
there — five  or  six  boxes.  1  don't  know  whether  there  were 
any  barrels  among  them  or  not.  That  is  the  only  occasion 
that  1  ever  took  goods  up  to  the  store  that  Ben  Harris  told  me 
to  turn  the  boxes  wrong  side  up."  Sawyer,  local  freight 
agent  of  the  Montana  Central  Railway  Company,  produced  a 
waybill  showing  a  shipment  from  Great  Falls  to  Helena  on 
October  31,  1891,  from  B.  H.  to  B.  H.  It  showed  that  the 
shipment  consisted  of  household  goods  only,  and  he  testified 
that  they  arrived  in  Helena  November  1st  or  2d.  He  pro- 
duced, also,  a  waybill,  dated  May  3,  1892,  for  a  shipment  of 
furniture  from  one  Curtin,  at  Helena,  to  Mrs.  Harris,  at  Great 
Falls,  and  identified  four  other  bills  of  lading,  each  of  which 
showed  the  arrival  in  Helena  from  Chicago  in  April,  1892,  of 
boxes  of  clothing  and  furnishiDg  goods.     He  testified  that  the 
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bills  showed  that  the  goods  were  shipped  from  Chicago  about 
April,  1892,  and  arrived  at  Helena  about  the  27th  of  April. 
Nine  other  waybills  were  received  in  evidence,  showing  ship- 
ments to  S.  S.  Harris  &  Co.,  which  arrived  in  Helena  from 
Chicago  during  the  same  month. 

The  testimony  of  Morteson  is  in  conflict  with  that  of  Mon- 
roe, that  of  Monroe  is  inc*onsistent  with  the  admitted  facts  in 
the  case,  and  plaintiffs  deemed  it  necessary  to  correct  Monroe's 
statements  in  order  to  adapt  his  testimony  to  their  theory  of 
the  case,  and  to  justify  the  findings;  but  both  of  the  witnesses 
agree  that  all  the  transactions  testified  to  by  them  occurred 
about  five  months  after  the  making  of  the  assignment,  ami 
some  time  during  the  spring  of  1892.  Learned  counsel  for 
plaintiiTK  assure  us  that  **Monroe  gets  his  dates  mixed,"  hut 
we  are  asked  to  substitute  for  these  errors  those  dates  which 
would  sustain  plaintiffs'  views;  and  we  are  expected  to  read 
the  rest  of  Monroe's  testimony  with  a  feeling  of  confidence 
that  his  ideas  and  recollections  are  not  "mixed'"  as  to  any- 
thing except  the  dates,  although  the  only  portion  of  his  testi- 
mony which  is  supported  by  Morteson  (who  was  present  at 
the  time  the  hauling  was  done)  is  that  relating  to  the  date  when 
these  occurrences  took  place.  Monroe  said  that  he  hauled 
about  a  dozen  boxes  to  the  Cannon  Ball  in  the  spring  of  1892; 
that  the  boxes  were  marked  '*B.  Harris,"  and  not  '*S.  S. 
Harris  &  Co.;"  that  Morteson  was  present,  but  that  no  one 
assisted  him  to  unload  them;  and  that  at  the  request  of  Ben 
E.  Harris  he  turned  the  boxes  upside  down.  Morteson  testi- 
fied that  the  boxes  were  marked  «^S.  S.  Harris  &  Co.,"  and 
that  he  turned  them  upside  down  at  the  request  of  HaiTis. 
The  freight  agent  of  the  railroad  company  testified  that  no 
shipments  marked  "B.  Harris"  were  received  at  that  time 
over  the  Montana  Central  Railway.  It  would  seem  safe, 
therefore,  to  conclude  that  Monroe  is  also  confused  as  to  the 
marks  on  the  boxes,  or  that  either  he  or  Morteson  is  in  error 
as  to  who  hauled  them,  who  unloaded  them,  and  who  turned 
them  upside  down;  but,  however  this  may  be,  there  seems  to 
be  no  controversy  raised  by  the  evidence  as  to  the  fact  that 
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whoever  hauled  them,  and  whoever  placed  them  on  the  side- 
walk marks  down,  did  so  in  the  spring  of  1892,  long  after  the 
assignment,  and  did  so  at  the  request  of  Ben  E.  Harris,  who 
was  not  then  the  agent  of  the  assignor. 

Monroe  testified  also  that  he  hauled  five  or  six  boxes  from 
the  cellar  of  the  Cannon  Ball  store  to  the  cellar  of  Ben  E. 
Harris'  house,  and  that  later  he  hauled  them  from  the  house 
either  to  the  depot  or  back  to  the  store;  that  these  boxes  were 
marked  '*Hatlie  Harris,"  or  '<Annie  Harris;""  and  that  they 
ina}'  have  contained  household  goods,  though  he  was  unaware 
of  their  contents.  These  five  or  six  boxes  which  were  re- 
moved from  the  cellar  of  the  Cannon  Ball  were  received  in  the 
spring  of  1892,  as  plaintiifs'  witnesses  testified,  or  else  they 
were  received  prior  to  the  assignment,  and  were  in  the  cellar 
of  the  house  at  the  time  when  all  its  contents  were  delivered 
to  the  assignee,  as  found  by  the  court;  and  as  all  the  goods 
which  were  delivered  to  the  assignee  were  subsequently  sold 
by  him,  either  at  retail,  or  in  bulk  to  Frank,  and  as  Morteson 
testified  that  the  twelve  boxes  were  unpacked  by  him,  and 
their  contents  placed  upon  the  shelves  and  tables  in  the  Can- 
non Ball,  it  would  seem  that  these  various  boxes  of  merchan- 
dise, about  which  so  much  has  been  said,  were  the  property 
of  Frank,  or  at  least  that  the  twelve  boxes  were  Frank's,  and 
the  five  or  six  boxes  were  his,  or  else  belonged  to  Annie  or 
Hattie  Harris.  We  are  unable  to  see  that  any  light  is  shed 
by  either  of  these  transactions  upon  the  good  faith  of  the  pre- 
vious assignment  by  Bathsheba  Harris.  We  cannot  conclude 
that  an  assignment  made  by  her  in  December,  1891,  was, 
fraudulent  and  void  because  in  the  spring  of  1 892  sundry 
boxes  of  merchandise  marked  '^S.  S.  Harris  &  Co.,"  or  even. 
**B.  Harris,"  were  received  by  H.  L.  Frank,  and  were  di- 
rected by  Frank's  agent  to  be  inverted  on  the  sidewalk;  nor- 
would  we  be  warranted  in  holding  that  the  assignment  was 
fraudulent  even  if  the  proof  shows  that  Ben  E.  Harris,  for- 
himself,  or  while  acting  as  agent  of  Frank,  took  five  or  six, 
or  any  other  number,  of  boxes  from  the  cellar  or  other  part . 
of  Frank's  stores  and  properly  or  improperly  placed  them  in 
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bis  own  house  or  elsewhere.  The  foundatioa  of  all  plaintiffs' 
contentions  as  to  this  branch  of  the  case  is  the  assumption  that 
the  sales  to  Sax  &  Zekind  and  to  Frank  were  fraudulent;  and. 
a-i  already  stated,  with  this  unsustained  theory  eliminated  the 
other  questions  are  of  easy  solution. 

Having  determined  from  the  evidence  that  the  agency  of 
Ben  E.  Harris  for  Bathsheba  Harris  cea?ed  with  December 
14,  189],  that  the  transfer  to  Sax  &  Zekind  prior  to  that  time 
was  a  bona  fide  sale,  and  that  the  sale  to  Frank  was  free  from 
fraud  affecting  the  assignment,  we  must  hold  that  the  evidence 
relating  to  the  transfer,  exchange  or  handling  of  goods  to  or 
from  the  business  house  of  Frank,  or  that  of  Sax  &  Zekind 
or  Salina  Sax,  was  not  pertinent  to  the  issues,  and  that  the 
acts,  declarations  or  admissions  of  Ben  E.  Harris  after  De- 
cember 14,  1891,  were  inadmissible  for  the  purpose  of  show- 
ing fraud  in  the  assignment  made  on  that  day.  It  may  be 
that,  at  the  assignee's  sale  to  Frank,  Ben  E.  Harris,  or  some 
other  person,  was  the  real  purchaser;  but  the  record  is  barren 
of  evidence  tending  to  prove  that  Bathsheba  Harris  knew  of 
any  act  of  her  former  agent,  of  Frank,  or  of  the  assignee, 
performed  after  the  assignment.  If  Ben  E.  Harris  concealed 
the  addresses  upon  boxes  of  merchandise  received  in  the  spring 
of  1892  at  the  house  conducted  in  the  name  of  Frank,  he  did 
not,  so  far  as  the  evidence  shows,  do  so  as  the  agent  of  Bath- 
sheba Harris,  and  hence  his  reasons  for  so  acting  are  not  rele- 
vant on  the  question  of  the  good  faith  of  the  assignment 

Counsel  for  plaintiifs  devote  much  argument  to  the  infer- 
ences of  fraud  which  they  ask  be  drawn  from  the  situation 
and  relation  of  the  parties  against  whom  fraud  is  alleged,  and 
from  certain  acts  done  and  declarations  made  by  Ben  E.  Harris. 
Among  these  are  the  insolvency  of  Ben  E.  Harris;  the  ad- 
vanced age  of  his  mother;  the  fact  that  after  tiie  assignment 
he  became  agent  for  Frank,  and  continued  to  act  as  agent  for 
Salina  Sax;  his  seeming  unwillingness  as  a  witness,  and  eva- 
sion of  questions.  All  the  matters  so  persistently  and  earn- 
estly pressed  upon  us  by  counsel  have  been  considered  and 
given  due  weight.     Plaintiffs  have  been  unable  to  present  any 
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evidence  which  justifies  the  inferences  deduced  by  them. 
Mere  suspicions  may  be  engendered,  and  speculations  indulged, 
but  these  fall  «hort  of  that  distinct  and  clear  proof  of  fraud 
necessary  to  the  avoidance  of  a  written  contract  attended  with 
every  presumption  of  validity. 

The  judgment  and  the  order  are  reversed,  and  the  cause  is 
remanded,  with  directions  to  grant  a  new  trial. 

Reversed  and  Remanded. 

Pemberton,  C.  J.  I  concur  in  the  conclusion  reached  by 
Mr.  Justice  Pigott  except  as  to  the  legal  effect  of  the  pro- 
ceedings supplemental  to  execution,  referred  to  and  treated 
in  the  opinion,  upon  which  question  1  express  no  opinion. 

Hunt,  J.  (dissenting) — When  this  case  was  first  pre- 
sented to  the  supreme  court,  in  December,  1896,  I 
took  no  part  in  the  hearing  or  consideration 
of  the  same.  This  appears  by  the  brief  order  filed 
by  the  court  affirming  the  judgment,*  and  partici- 
pated in  by  the  Chief  Justice  and  Mr.  Justice  De  Witt.  ^Yd' 
son  v.  Ilarrisy  19  Mont.  69,  47  Pac.  1101.  In  the  order  of 
the  court,  however,  this  language  was  used:  ''The  case  was 
argued  on  December  7,  1896,  before  Mr.  Chief  Justice  Pem- 
berton and  Mr.  Justice  De  Witt;  Mr.  Justice  Hunt  deeming 
himself  disqualified."  The  words  which  purported  to  state 
my  position  were  inadvertantly  used  by  the  court.  I  never 
deemed  myself  disqualified,  nor  was  I  disqualified  under  any 
possible  construction  of  the  law.  I  am  neither  a  party,  nor 
am  I  directly  or  indirectly  interested  in  this  action  or  any 
proceeding  had  therein.  I  am  in  no  way  related  to  either 
party;  I  have  never  been  attorney  or  counsel  for  either  party; 
nor  did  I  render  or  make  the  judgment,  order  or  decision  ap- 
pealed from  (see  Section  180,  Code  of  Civil  Procedure 
1895);  nor  have  I  any  bias  or  prejudice  of  any  kind  whatever. 
In  declining  to  sit  at  the  first  hearing  1  merely  yielded  to  a 
personal  disinclination  to  review  a  case  which  was  the  out- 
growth of  proceedings  had  in  another  suit,  in  which,  as  district 
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judge,  I  had  made  the  order  authorizing  this  appealed  suit  to 
be  instituted.  These  are  the  facts:  In  1892,  plaintiffs,  in 
actions  upon  debt,  recovered  judgments  by  default  in  the  dis- 
trict court  against  defendant  B.  Harris.  At  that  time  I  was 
a  judge  of  the  district  court  in  and  for  Lewis  and  Clarke 
county,  and  rendered  several,  if  not  all,  of  such  judgments. 
None  of  these  judgments  was  appealed  from.  Thereafter,  in 
due  form,  under  Section  353,  Code  of  Civil  Procedure  1887, 
affidavit  was  tiled  and  proof  was  made  to  the  satisfaction  of 
the  district  court,  of  which  I  was  the  judge,  that  Moses  Mor- 
ris (the  original  assignee  of  B.  Harris)  and  Sax  &  Zekind  had 
in  their  possession  property  of  the  defendants  in  a  large 
amount.  Said  parties  were  then  ordered  to  appear  and  an- 
swer as  required  !)y  the  statute.  Brief  hearing  was  had  lietore 
me  as  judge,  and  under  Section  356  of  the  Code  of  Civil  Pro- 
cedure of  1887,  it  having  appeared  that  the  persons  alleged  tA 
have  property  of  the  judgment  debtor  claimed  an  interest  in 
the  property  adverse  to  the  judgment  debtor,  and  denied  the 
debt,  as  judgd  1  made  an  order  authorizing  the  judgment  cred- 
itors to  institute  an  action  against  said  Morris  and  Sax  &  7je- 
kind  for  the  recovery  of  the  interest  claimed;  and  an 
injunction  was  issued  forbidding  the  transfer  or 
other  disposition  of  the  interest  claimed,  or  debt,  until 
an  action  could  be  commenced  and  prosecuted  to  judgment 
Thereafter  this  present  action,  in  the  nature  of  a  creditors' 
bill  to  set  aside  the  assignment  by  B.  Harris  to  Moses  Harris^ 
was  instituted;  and  although  it  was  pending  in  the  district 
court  before  I  retired  as  a  judge  thereof,  and  although  I  may 
have  made  some  order  in  the  initial  stages  of  its  progress,  the 
questions  raised  on  this  appeal  and  the  points  considered  by 
this  court  have  never  been  presented  to  or  considered  by  me. 
The  cause  was  proceeded  with,  tried  and  determined  by  the 
Honorable  H.  R.  Buck,  sitting  as  a  judge  of  the  district  court; 
and  from  a  judgment  rendered  by  him,  and  from  his  order 
overruling  a  motion  for  a  new  trial,  this  appeal  is  taken.  On 
January  4,  1897,  two  days  after  the  affirmance  by  this  court 
of  the  judgment  of  the  district  court,  Mr.  Justice  De  Witt  re- 
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tired  as  a  member  of  the  supreme  court.  His  successor  was 
the  aforesaid  Honorable  H.  K.  Buck.  Within  the  time  al- 
lowed in  which  to  move  for  a  rehearing,  and  just  after  Air. 
Justice  Buck  became  a  member  of  the  supreme  court,  the  ap- 
pellants herein  tiled  a  motion  for  a  reargument  and  a  rehear- 
ing. Briefs  were  submitted,  not  alone  upon  the  points  of  law 
relied  upon,  but  upon  the  attitude  of  the  case  before  the  court 
under  the  peculiar  situation  that  had  arisen.  Justice  Buck, 
l>eing  disqualified,  did  not  participate  at  all.  Plainly,  the  par- 
ties were  entitled  to  a  decision  of  the  motion,  at  least  as  to  the 
competency  of  the  court  to  which  the  motion  was  iwldressed. 
Confronted  with  so  unusual  a  situation,  my  duty  was  to  sub- 
ordinate all  personal  disinclinations,  and  to  act  with  the  chief 
justice  in  first  deciding  whether  there  were  tw^)  justices  (luali- 
tied  to  act.  To  this  inquiry  there  could  be  but  one  answer: 
A  majority  of  the  court  (the  chief  justice  and  1)  were  quali- 
fied. As  my  right  to  sit  existed,  it  was  my  duty,  of  course, 
to  act.  After  determining  this  point,  we  decided  that,  al- 
though the  appellants  had  not  brought  themselves  strictly 
within  the  rules  governing  rehearings  l)y  this  court,  neverthe- 
less, under  the  circumstances,  it  seemed  just  and  proper  that 
the  case  should  be  orally  reargued  before  the  court  consisting 
of  the  chief  justice  and  myself.  This  was  agreeable  to  all 
counsel,  and  the  case  was  thereafter  argued  to  a  majority 
court.  Justice  Buck  not  sitting.  Before  a  decision  was  reached, 
however,  Mr.  Justice  Buck  died,  and  Mr.  Justice  Pigott  be- 
came a  member  of  the  court.  The  importance  of  the  case 
warranted  the  court,  of  its  own  motion,  to  unanimously  order 
a  resubmission  of  it  to  the  entire  bench.  This  was  agreeable 
to  all  counsel.  It  would  have  been  more  agreeable  to  me  to 
have  again  refrained  from  sitting,  but  I  felt  it  a  duty  to  take 
part  in  the  hearing.  It  was  accordingly  reargued  by  counsel 
to  the  full  court,  and  again  taken  under  advisenitnt.  Since 
its  submission  our  earnest  attention  has  again  been  given  it^ 
in  a  conscientious  eflfort  to  reach  a  correct  result;  and,  while 
it  is  impossible  for  the  court  to  unanimously  agree  upon  the 
law,  I  feel  it  is  to  the  interest  of  all  parties  concerned  that  a 
conclusion  has  finally  been  arrived  at. 

VOL.XXI-28 
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1.  I  disagree  with  the  majority  of  the  coart  in  their  in- 
terpretation of  the  attachment  statutes  in  force  prior  to  the 
adoption  of  the  codes. 

My  reasons  for  dissenting  are  these:  By  the  fifth  subdi- 
vision of  section  186  of  the  Code  of  Civil  Procedure  of  1887, 
the  method  of  attaching  personal  property  of  the  defendant 
which  is  capable  of  manual  delivery  is  by  taking  it  into  cus- 
to<ly;  while  the  method  of  attaching  personal  property  belong- 
ing to  the  defendant,  and  not  capable  of  manual  delivery,  and 
not  in  defendant's  actual  possession,  is  by  leaving  with  the 
person  having  possession  or  control  of  such  property  a  copy 
of  the  writ  and  a  notice  of  attachment.  The  operation  of  this 
statute  may  be  exemplified  by  an  instance  of  an  attachment  of 
a  horse  in  the  possession  of  the  defendant,  and  an  attachment 
of  a  growing  crop  belonging  to  the  defendant,  but  in  the  con- 
trol and  possession  of  a  servant  or  agent  of  the  defendant 
To  attach  the  horse,  the  sheriflf  must  take  it  from 
the  possession  of  the  defendant,  and  into  his  own  cus- 
tody— it  is  capable  of  manual  delivery;  while,  to  attach  the 
growing  crop,  which  is  incapable  of  manual  delivery,  he  need 
only  serve  the  copy  of  the  writ  and  notice  provided  for  by 
section  186.  The  object  of  this  fifth  subdivision  is  principally 
to  extend  the  remedy  of  attachment  to  property  belongiiiji:  to 
defendant,  yet  not  capable  of  manual  delivery.  The  statute 
thus  enables  the  creditor  to  gain  a  lien  on  all  of  the  personal 
property  of  a  defendant,  whether  capable  or  incapable  of 
manual  delivery,  and  whether  in  or  out  of  defendant's  actual 
possession  or  control. 

1  do  not  doubt  the  right,  under  the  statute  cited,  to  seize 
the  property  of  a  defendant  in  the  possession  or  control  of  a 
third  person  by  taking  it  into  actual  custody;  and,  if  there 
were  no  other  statutes  upon  the  subject  besides  those  above 
referred  to,  the  remedy  would  doubtless  be  confined  to  an 
actual  taking,  if  capable  of  manual  delivery.  The  Utah  de- 
cision (Kiead  v.  U.  P,  Railway  Co,^  21  Pac.  499)  cited  by 
Justice  Pigott  would  then  be  entitled  to  much  consideration. 
But,  in  my  judgment,  no  construction  of  the  attachment  laws 
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is  correct  which  fails  to  give  fall  effect  to  section  188,  and 
other  following  sections  of  the  Compiled  Statutes.  I  think 
that  section  188,  overlooked  apparently  by  the  Utah 
decision,  was  designed  to  provide  another  mode  of  at- 
taching personal  property  belonging  to  a  defendant,  in  the 
possession  or  under  the  control  of  any  person  other  than  the 
defendant  himself.  The  mode  prescribed  is  by  serving  upon 
the  person  in  possession,  or  having  control  of,  the  property, 
a  copy  of  the  writ,  and  a  notice  that  the  property  is  attached 
in  pursuance  of  such  writ.  The  service  of  the  copy  and  no- 
tice constitutes  the  attachment,  and  not  merely  a  procedure  in 
aid  of  an  attachment.  My  learned  associates  admit  that,  by 
section  186  and  its  provisions,  such  a  sef  vice  constitutes  an 
attachment  if  the  property  is  not  capable  of  manual  delivery, 
but  deny  that  it  so  operates  if  the  property  is  capable  of  such 
delivery.  But  if  they  are  right,  as  they  clearly  are,  in  the 
view  that  the  mere  service  of  the  copy  and  notice  is  an  attach- 
ment where  the  property  is  not  capable  of  manual  delivery,  it 
is  difficult  to  see  why  a  like  service  made  under  section  188  is 
not  equally  effective  as  an  attachment  of  any  personal  prop- 
erty, whether  capable  or  not  of  manual  delivery,  of  the  de- 
fendant in  the  hands  of  a  third  person.  1  cannot  assent  to 
any  limitation  of  the  words  of  section  188  by  which  the  mean- 
ing of  the  section  is  interpreted  to  confine  an  attachment  to 
property  not  capable  of  manual  delivery.  Its  provisions  are, 
in  effect,  that  if  any  person  has  in  his  possession  or  under  his 
control  ''any  credits  or  other  personal  property  belonging  to 
the  defendant,"  etc.,  ''the  sheriff  shall  serve  a  notice  that  such 
credits  or  other  property  *  *  *  are  attached  in  pursuance 
of  such  writ."  The  essence  of  the  section  is  to  enable  plain- 
tiff to  acquire  a  lien  by  the  service  of  a  copy  of  the  writ  of 
attachment  and  the  notice  indorsed  thereon.  No  qualifica- 
tion of  the  words  "other  personal  property"  appears,  as  in 
the  New  York  statute,  for  instance.  (Voorhees'  Code,  Sec. 
235.)  They  apply  as  well  to  one  class  of  personal  property 
as  to  another,  and  I  cannot  import  into  the  statute  restrictions 
which  confine  its  applicability  only  to  property  not  capable  of 
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manual  delivery.  Confirmation  of  this  interpretation  is  found 
in  section  190,  wherein  it  is  provided  that  any  person  having 
in  his  possession  personal  property  belonging  to  the  defendant 
may  be  brought  before  the  court,  and  exUmined  on  oath  re- 
specting the  same.  The  court  may  then  order  personal  prop- 
erty capable  of  manual  delivery  to  be  delivered  to  the  sheriff 
upon  such  terms  as  may  be  just,  having  due  regard  to  any 
liens  thereon.  If  the  only  method  of  attaching  personal  prop- 
erty of  a  defendant  which  is  capable  of  manual  delivery  is  by 
actual  seizure,  the  court,  if  it  can  acquire  any  jurisdiction  at 
all  to  order  its  delivery,  must  order  it  delivered  to  the  sheriff. 
But  I  think  that  there  is  no  such  mandatory  provision.  The 
court  may  order  it*  turned  over,  but  is  not  obliged  to  do  so. 
The  statute  recognizes,  by  implication,  the  fact  that  the  prop- 
erty can  as  well  be  left  in  the  possession  of  a  third  person, 
and  yet  be  subject  to  the  attachment  as  effectively  as  if  deliv- 
ered over  to  the  sheriff.  Section  189  likewise  contemplates 
that  property  attached  pursuant  to  the  provisions  of  Fcction 
1S8  need  not  pass  into  the  hands  of  the  sheriff,  although  cai)a 
ble  of  manual  delivery;  for  it  provides  that  one  having  pos- 
session of  personal  property  belonging  to  the  defendant,  and 
served  with  the  copy  of  the  writ  and  notice  required,  shall  be 
liable  to  the  plaintiff  for  the  amount  of  the  property  until  the 
attachment  is  discharged,  or  any  judgment  is  recovered,  unless 
such  property  be  delivered  up  or  transferred.  If  the  only 
method  of  accjuiring  a  lien  of  attachment  upon  personal  prop- 
erty of  the  defendant  in  the  hands  of  a  third  person,  capable 
of  manual  delivery,  is  by  taking  it  into  actual  custody,  this 
statute  inconsistently  authorizes  such  third  person  possessing 
such  property  to  yet  remain  in  possession  of  the  same,  and 
simultaneously  become  liable  for  property  never  taken  into 
custody  at  all,  and  therefore,  according  to  the  majority  opin- 
ion, never  attached  at  all;  for  section  189  is  based  upon  the 
fact  being  undisputed  that  there  is  property  in  the  hands  of 
such  third  person,  and  that  he  has  been  served  with  the  copy 
of  the  writ,  but  has  never  parted  with  the  possession  of  the 
personal  property  so  held  by  him,  and  does  not  intend  to  part 
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with  it.  The  many  difficulties  of  proceeding  in  execution  after 
judgment  are  no  greater  in  a  case  where  {personal  property  '" 
a  third  person's  possession  is  attached,  than  where  a  debt  or 
credit  is.  Courts  of  equity  can  solve  such  questions  with  due 
reference  to  liens  and  claims  of  others. 

Jo/imon  \\  (rorharn,  6  Cal.  196,  cited  by  the  majority  opin- 
ion, sustains  the  conclusion  reached  by  my  associates;  but  the 
court  gave  no  reasons  for  its  decision,  cited  no  books,  and  did 
not  attempt  to  analyze  the  various  statutes  of  the  state  of 
California. 

The  doctrine  of  liir/low  v.  Andress^  31  111.  323,  also  cited, 
is  certainly  not  followed  in  the  case  of  Smith  v.  The  Clinton 
Ilrid<]e  Co.,  13  Bradwell  App.  Court  Reports  572,  where  the 
court  said:  '* Where  a  writ  of  garnishment  is  served  upon  a 
debtor,  it  must  create  a  qualified  lien,  or  have  the  effect  of  a 
qualified  appropriation  of  the  indebtedness  by  the  law  to  the 
objects  and  purpose  of  the  attachment,  that  is  binding  alike 
upon  the  defendant,  the  garnishee  and  third  parties;  otherwise 
the  garnishment  might  always  be  rendered  wholly  nugatory 
and  futile  by  payment  or  assignment  of  the  debt." 

In  Xarthfield  Knife  Co,  v.  JShapleigh^  24:  Neb.  635,  39  N. 
W.  788,  the  court  said:  '<  We  are  aware  that  in  Bigeloic  v. 
Andress^  31  111.  322,  it  was  held  that  garnishment  imposed  no 
lien  upon  the  goods  in  the  garnishee's  hands,  'and  did  not  put 
them  in  cu^ttodia  legis.  If  this  was  the  rule,  proceedings  by 
garnishment  would  be  an  expensive  farce,  which  would  give 
the  attaching  creditor  no  rights  under  the  attachment. 
Neither  can  the  right  be  restricted  to  the  personal  liability  of 
the  garnishee,  as  he  might  be  insolvent,  or  unable  to  pay  the 
value  of  the  property.  We  hold,  therefore,  that  garnishment 
is  an  attachment  of  the  goods  in  the  hands  of  the  garnishee, 
and  that  such  goods  are  not  subject  to  levy  and  sale  upon  pro 
cess  thereafter  levied  during  the  continuance  of  said  attach 
ment.''  (See,  also,  Heed  v.  Fletchei'  (Neb.)  39  N.  W. 
437. ) 

It  is  true  that  the  Nebraska  decisions  were  where  the  i)rop 
erty  was  mortgaged  by  chattel  mortgage,  }>ut  the  doctrine  of 
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the  cases  is  that  the  garnishment  '^oceedings  imposed  a  lien 
upon  the  effects  in  the  garnishee's  hands. 

The  case  of  Focke^  Wifkingj  Lange  et  al.  v.  Leon  and 
Blum  (decided  in  1891  by  the  Supreme  Court  of  Texas)  82 
Tex.  436,  17  S.  W.  770,  in  its  facts,  is  very  like  the  case  at 
bar.  An  assignment  for  the  benefit  of  creditors  was  mada 
Actions  were  brought  wherein  the  person  who  held  possession 
of  the  stock  of  goods  was  served  with  writs  of  garnishment 
Subsequently  other  creditors  by  attachment  seized  the  goods, 
and  took  them  from  the  possession  of  the  garnishee.  It  was 
decided  that,  although  the  garnishee  was  not  a  debtor  owing  a 
sum  of  money,  but  had  in  his  possession  effects  subject  to  exe- 
cution and  to  the  satisfaction  of  plaintiffs'  claim  belonging  to 
the  debtor  firm  at  the  time  of  the  service  of  the  writ  of 
garnishment  upon  him,  the  service  or  levy  of  the  writ  of 
garnishment,  which  was  virtually  a  process  of  attachment,  had 
the  effect  of  placing  the  property  of  the  debtor  in  the  hands 
of  the  garnishee  at  the  time  in  euatodia  legia^  and  of  creating 
at  least  a  right  ad  rein  or  quani  lien  upon  the  effects  or  prop- 
erty, in  favor  of  the  plaintiffs  in  the  writ,  to  secure  the  pay- 
ment of  the  debt  sued  upon,  and  evidenced  by  a  valid  judg- 
ment, superior  to  the  rights  of  other  creditors  subsequently 
attaching  the  property.  The  Texas  court  expressly  disap- 
proved of  the  decision  in  Johnson  v.  Gorham^  8\ipra^  and 
based  their  decision  upon  principle  and  authority. 

These  several  cases  cited,  and  the  California  case  referred 
to,  were  presented  to  this  court  by  the  briefs  of  counsel  in  the 
case  of  Montana  National  Bank  v.  Merchants'  National  Bank, 
*  supra.  The  California  doctrine  was  there  disapproved  of; 
for  it  was  held  that,  as  to  a  chattel  capable  of  manual  delivery 
in  the  possession  of  a  garnishee,  an  inchoate  lien  or  right  is 
acquired  by  garnishment  as  to  such  chattel.  I  therefore  find 
myself,  in  this  dissenting  opinion,  in  direct  accord  with  the 
views  of  this  court  expressed  in  a  late  very  important  case, 
where  the  principal  authorities  relied  upon  by  counsel  in  this 
case  were  considered  by  the  court  in  arriving  at  the  conclu- 
sions reached  in  that  decision. 


21  Mont.]  Wilson  v-.  Habsxs.  439 

Attacbxnents  of  goods  and  effects  in  the  possedsiQn .  of  third . 
persons  by  service  of  writs  are  of  old  practice  in  our  country. 
In  Lousiana,  in  1820,  in  Scholefield  v.  Bradiee^  8  Mart.  (La.) 
495,  it  was  argued  that  no  sufficient  levy  of  an  attachment 
wa6  made  upon  goods,  ^  inasmuch  as  there  was  no  seizure  or 
corporal  possession  taken  by  the  sheriff.^'  It  was  decided 
that  an  attachment  in  the  hands  of  a  garnishee  was  sufficient 
to  place  the  property  in  the  custody  of  the  law,  and  that  after 
service  of  such  an  attachment  the  sheriff  had  no  right  to  go 
and  take  the  property  from  the  garnishee. 

In  ErisJcine  v.  JSlaley,  12  Leigh,  406,  a  service  of  an  at- 
tachment process  upon  a  garnishee  by  creditors  of  an  absent 
debtor  was  held  to  be  equivalent  to  an  actual  levy,  and  that, 
while  the  effects  might  remain  in  the  hands  of  the  garnishee, 
they  were  under  the  control  of  the  court. 

That  the  garnishee  might  be  left  in  possession,  where  per- 
sonal property  capable  of  manual  delivery  was  attached  by 
constructive  seizure,  was  also  held  in  Moore  and  Davta  v. 
Byne  and  Iluat^  1  Richardson  S.  C.  94.  (See,  also,  Dennis- 
toun  ik  Co.  V.  N.  Y,  Croton  dc  Steam  FaxLcet  Co,^  6  La. 
Ann.  782 ;  Rennecker  Glower  v.  N.  J,  Davis^  10  Rich. 
Eq.  (S.  C.)  289;  Beaumont  v.  Ea%on,  12  Heiskell,  Tenn., 
417;  Rood  on  Garnishments,  Sections  193,  194, — where  the 
principles  of  the  lien  garnishment  are  discussed  and  applied 
within  the  limits  of  the  principles  which  I  believe  should 
govern. 

2.  Inasmuch  as  I  believe  plaintiffs  acquired  liens  by  at- 
tachment, it  is  unnecessary  for  me  to  express  an  opinion  upon 
the  question  whether  or  not  the  plaintiff's  action  is  justified 
even  without  a  showing  of  equitable  lien  by  actual  seizure. 
That  important  proposition  of  law  not  having  been  presented 
to  the  court  on  the  argument,  I  prefer  to  reserve  an  opinion 
upon  it. 

3.  I  also  dissent  from  the  reasoning  and  argument  of  the 
majority  opinion  upon  the  evidence  introduced.  I  agree  that 
there  is  not  sufficient  evidence  to  show  participation  by  H.  Ij. 
Frank  m  any  actual  fraud  in  the  sale  to  him  by  the  assignee, 
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hut  I  regard  that  matter  as  having  nothing  at  all  to  do  with 
the  question  of  fraud  in  or  upon  the  assignment  itself.  To 
recite  the  evidence  upon  which  the  jury  found  that  the  assign- 
ment in  question  was  made  with  intent  to  hinder,  delay 
and  defraud  creditors  would  take  up  too  much  space  in«a  dis- 
senting opinion.  Suffice  it  to  say  that  it  was  substantial, 
ample,  voluminous.  The  lower  court  adopted  the  findings, 
made  its  conclusions,  and  thereafter  denied  the  motion  for  a 
new  trial.  The  jury  and  the  judge  of  the  district  court  saw 
the  witnesses  and  heard  them  testify.  This  is  of  the  greatest 
advantage,  especially  m  cases  of  alleged  fraud;  and  where,  as 
here,  the  record  fully  sustains  the  action  of  the  district  court, 
I  cannot  concur  in  settinor  it  aside.  Believino:  that  there  were 
no  prejudicial  errors,  I  think  the  judgment  should  l)e  af- 
firmed. 


AMERICAN    EXCHAN(JE    NATIONAL    BANK,    Appel- 
lant, ?•.   WILLIAM  ULM,   kt  al..  Respondents. 

I  Submitted  April  4, 1898.    Decided  July  18.  1898.] 

JVef/ot table  Paper — Collateral  Security — Bmia  I'^ide  Pur- 
cliOHer — Notice. 

A  promissory  note  payable  to  the  plaintiff  was  exet;ut(.Hl  by  the  directors  of  a  bank,  In- 
cludin^  the  president,  to  whom  it  was  delirered  for  the  purpose  of i borrowing  mooey 
for  the  bank.  The  president  used  the  note  as  collateral  security  for  his  own  ndte  to 
plaintiff,  and  the  money  thus  borrowed  was  drawn  by  a  check  to  the  order  of  the 
cashlerof  the  bank,  which  .subsequenty  transferred  the  proceeds  to  the  private  use 
of  the  president.  There  was  nothing  on  the  face  of  the  note  to  indicate  for  what* 
purpose  the  note  had  been  given.  Held,  that  the  plaintiff  was  not  bound  to  ascertain 
for  what  puriwse  the  note  was  given;  and  tliat  the  makers  were  liable. 

Appeal  from  District  Vourt^  Cascade  County;  C  IL  Btn- 
ton^  Judge, 

Action  by  the  American  Exchange  National  l^ank  against 
William  Tim  and  others.  There  was  a  judgment  for  certain 
defendants,  and  iilaintiiT  ai)peals.      Reversed. 
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Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Suit  by  plaintiff  and  appellant  bank  upon  a  promissory  note, 
copy  of  which  is  as  follows:  '^^10,125.00.  Chicago,  October 
25,  1892.  Six  months  after  date  we  promise  to  pay  to  the 
order  of  the  American  Exchange  National  Bank  ten  thousand 
one  hundred  and  twenty-live  dollars,  at  Chicago,  value  re- 
ceived.     Interest   at   the  rate  of per  cent,  per  annum. 

[Signed]  Wm.  l-lm.  E.  K.  Clingan.  John  Sinclair.  Will 
Hanks.  S.  N.  Dickey.  H.  P.  Kolfe.  A.  F.  Longeway. 
T.  E.  Brady.      A.  Nathan.'^ 

The  plaintiff  credited  certain  payments  upon  the  note,  the 
last  payment  so  credited  being  dated  January  5,  1895.  The 
balance  sued  for  was  ^4,625,  with  interest.  All  the  makers 
were  made  defendants.  Certain  of  such  makers  answered  to 
the  effect  that  the  note  was  signed  by  them,  and  delivered  to 
the  defendant  Hanks,  for  the  sole  purpose  of  enabling  Hanks 
to  liorrow  thereon  from  the  plaintiff  the  face  of  said  note,  for 
the  use  of  the  Merchants'  National  Bank  of  Great  Falls,  Mont., 
of  which  bank  all  the  defendants  were  directors  and  said  Hanks 
was  president;  that  said  Hanks,  after  receiving  said  note  for 
the  purpose  aforesaid,  delivered  the  same  to  the  plaintiff  bank, 
without  authority,  as  collateral  security  for  the  payment  of  a 
certain  promissory  note  for  $1Q,000,  executed  and  delivered 
by  said  Hanks  to  the  plaintiff  for  a  loan  made  by  Hanks  from 
the  plaintiff  for  his  own  use,  and  that  none  of  the  makers  of 
the  note,  other  than  Hanks,  ever  received  any  consideration 
for  or  on  account  of  the  note,  and  that  no  consideration  was 
received  by  the  Meiychants'  National  Bank.  Defendants  also 
pleaded  ignorance  of  the  fact  that  the  note  had  been  delivered 
by  Hanks  to  the  plaintiff  bank  as  collateral  security  for  his 
own  note  until  after  the  payments  credited  on  the  note  had 
been  made  by  them.  They  set  up  a  counterclaim  for  the 
amount  of  said  payments.  Defendants  Hanks  and  Sinclair 
were  not  served  and  did  not  appear.  Judgment  was  rendered 
against  the  plaintiff,  and  in  favor  of  defendants,  who  appeared 
and  answered  for  the  amount  of  their  counterclaim.  Plaintiff 
appeals. 
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Leslie  <6  Dawnin^j,  Swift^- Camphdl  cfe  Jones^  and  //.  H. 
Mclntire^  for  Appellant. 

•/.  P.  Lewis  and  A.  J.  Shares^  for  Respondents. 

Hunt,  J. — Inasmuch  as  there  was  practically  no  dispute  as 
to  the  facts  of  the  case,  they  may  be  stated  as  follows:  The 
Merchants^  National  Bank  of  Great  Falls,  Mont.,  had  an  ac- 
count with  the  American  Exchange  National  Bank  of  Chicago 
at  the  time  that  the  note  in  suit  was  transferred  to  the  plaintiff 
bank.  The  Great  Falls  bank  suspended  in  July,  1898.  All 
of  the  defendants  were  directors  of  the  Great  Falls  Hank,  and 
Will  Hanks  was  its  president  at  the  times  hereinafter  men- 
tioned. In  September,  1891,  Hanks  solicited  a  loan  for  $10,- 
125  for  six  months  from  the  plaintiff  bank.  He  offered  plain- 
tiff his  individual  note,  and  as.  collateral  security  a  note  for 
the  same  amount,  on  six  months^  time,  signed  by  the  defend- 
ants, Rolfe,  Ulm,  Longeway,  Sinclair,  Dickey,  Clingan  and 
Nathan,  and  also  by  R.  U.  Hotchkiss^  D.  H.  Churchill  and  C. 
H.  Austin,  who  were  all  at  that  time  directors  of  the  Mer- 
chants' National  Bank  of  Great  Falls.  The  Chicago  bank  was 
willing  to  make  the  loan,  but  objected  to  discounting  a  six- 
months'  note;.490  it  was  agreed  that  Hanks  should .  make  his 
individual  note  for  a  shorter  time,  with  the  agreement  that  it 
could  be  renewed.  On  September  10,  1891,  Hanks  forwarded 
to  the  Chicago  bank  his  individual  note  for  |10, 125,  payable 
to  the  order  of  the  Chicago  bank  40  days  after  date,  and  sent 
therewith  a  note  for  the  same  amount,  bearing  the  same  date, 
payable  six  months  after  its  date,  to  the  order  of  the  Chicago 
bank,  which  note  was  signed  by  Hanks,  .Bolfe,  Ulm,  Hotch- 
kiss,  Longeway,  Sinclair,  Churchill,  Dickey  and  Clingao. 
Upon  receipt  of  the  note  in  Chicago,  on  September  15,  1891, 
the  plaintiff  bank  discounted  Hanks'  note,  and  placed  the  full 
amount  to  his  credit,  and  took  the  other  note  as  collateral  se- 
curity, according  to  the  arrangement  with  Hanks.  Upon  the 
same  day  of  the  receipt  of  the  notes  the  Chicago  bank  received 
from  the  Great  Falls  bank  a  check  drawn  by  Will  Hanks  upon 
the  Chicago  bank,  to  the  order  of  George  A.  Wells,  who  was 
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oaahierof  the  M^rchftDtsV National.^ Bank  of  Great  Falls,  for 
the  sum  of  $10,125,  which  check  had  been  indorsed  by  Wells 
to  the  Chicago  bank  for  account  of  the  Great  Falls  bank,  and 
which  was  sent  by  the  Great  Falls  bank  to  the  Chicago  bank 
for  credit  to  the  account  of  the  Great  Falls  bank.  The  Chicago 
bank  paid  the  check  by  charging  the  same  to  the  account  of 
Hanks,  and  crediting  the  amount  to  the  account  of  the  Great 
Falls  bank.  But,  however  this  might  have  been,  it  is  con- 
ceded by  the  plaintiff  that,  '<in  the  eye  of  the  law,^'  the  use 
of  the  money  by  Hanks  was  not  for  the  benefit  of  the  bank, 
and  was  therefore  a  misappropriation  of  the  proceeds  of  the 
note.  Upon  October  28,  1891,  Hanks^  note  became  due,  and, 
according  to  the  understanding  originally  had,  it  was  renewed 
by  another  note  for  the  same  amount,  payable  on  demand  and 
in  the  same  form.  On  March  26,  1892,  Hanks  delivered  to 
the  Chicago  bank  a  new  collateral  note,  and  the  first  was  sur- 
rendered to  him.  This  new  note  ran  for  three  months,  and 
was  signed  by  the  same  parties  as  the  first  note,  except  that 
Nathan  signed  in  place  of  Hotchkiss.  This  note  was  held  by 
the  Chicago  bank  as  collateral  security  for  Hanks^  demand 
note,  until  during  October,  1892,  when  Hanks  delivered  to 
the  Chicago  bank  a  third  note  as  collateral  security  for  his  de- 
mand note,  and  the  second  collateral  note  was  then  delivered 
to  Hanks  by  the  bank.  Brady  signed  the  third  collateral  note, 
and  Churchill  did  not.  The  Chicago  bank  held  the  last-de- 
scribed note  as  security  for  Hanks'  demand  note,  and  it  is  the 
subject-matter  of  this  action. 

It  also  appeared  in  evidence  that  Hanks  represented  to  the 
defendants,  who  made  the  first  collateral  note,  that  the  Great 
Falls  bank,  of  which  they  were  all  directors,  needed  funds, 
and  that  the  Chicago  bank  would  discount  a  note  signed  by 
them  and  the  other  makers,  and  that  they  thereupon  signed 
the  note  and  gave  it  to  Hanks  for  discounting  in  the  American 
Exchange  National  Bank,  for  the  use  of  the  Great  Falls  bank; 
that  they  signed  the  second  note  as  a  renewal  of  the  first,  and 
the  third  as  a  renewal  of  the  second;  and  that  they  were  igno- 
rant of  the  use  to  which  Hanks  had  put  the  three  notes,  or  any 
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of  tbeiu,  until  after  they  had  made  the  several  payments  on  the 
tiiird  note  which  were  included  in  their  counterclaim. 

The  defendant  Nathan  signed  the  second  note  upon  like  rep- 
resentations made  by  Hanks,  and  for  the  same  purposes,  but 
in  ignorance  of  the  first  note.  Brady  signed  the  last  note  upon 
like  representations  made  by  Hanks,  and  for  the  same  purposes 
that  the  other  signers  had  signed  the  note,  and  he,  too,  was 
ignorant'  of  the  use  to  which  Hanks  put  the  note  until  after 
th^  payments  had  been  made. 

I'he  Chicago  bank  had  no  knowledge  or  notice  of  the  man- 
ner in  which,  or  the  pur|)oses  for  which.  Hanks  obtained  the 
signatures  to  the  collateral  notes,  or  either  of  them,  and  no 
knowledge  or  notice  that  taid  notes,  or  any  of  them,  were 
given  to  Hanks  to  ]>e  discounted  for  the  use  of  the  Great  Falls 
bank,  but  took  the  paper  in  good  faith,  as  security  for  the 
money  loaned  to  Hanks,  and  never  knew  of  the  purposes  for 
which  the  collateral  notes  were  delivered  to  Hanks  until  after 
it  had  received  all  the  jiayments  set  up  by  the  defendants  in 
their  counterclaim. 

There  was  nothing  ui)on  the  face  of  the  note  in  suit  to  indi" 
cate  to  the  plaintiff  what  the  pur|)oses  of  the  makers  were  in 
intrusting  it  to  Hanks.  It  was  an  ordinary  negotiable  note, 
with  several  makers,  in  the  hands  of  one  maker,  who  was 
known  to  the  plaintiff  as  the  president  of  a  bank  with  which 
])laintiff  dealt  in  common  banking  intercourse.  '^Whenanote 
is  executed  for  the  purpose  of  raising  money  in  the  market, 
although  made  payable  to  a  particular  bank  or  firm,  it  ife  ;«vell 
tmderstood  that  this  is  generally  regai*ded  by  business  men  as 
rather  a  formal  than  a  substantial  part  of  the  note.  If  the  note 
were  made  payable  at  a  particular  bank,  to  the  order  of  the 
maker,  it  would  be  nmch  the  same  thing.  So,  too,  if  made 
payable  to  bearer  generally.  The  name  of  the  person  to  whom 
the  note  is  payable  is  mere  form.  It  is  understood  that  it  is 
going  into  the  market  as  money,  and  in  exchange  for  money, 
to  any  party  who  will  make  the  discount.  If  negotiated  atthe 
bank,  it  may  pass  into  other  hands  the  next  hour.''  (Ktit/t 
v.   O'oodwi?t,  31    Vt  268.)     The  rule  is,   too,  that   one  who 
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Kigns  negotiable  paper  for  the  accommodation  of  another  con- 
fers authority  on  the  person  accommodated  to  bind  him  (the 
accommodation  party)  in  favor  of  third  persons  by  the  issue 
of  the  paper.  After  negotiation,  the  maker  of  such  paper  is 
lK)und  to  the  payee,  or  indorsee,  or  holder.  Respondents  can 
claim  no  more  favorable  position  than  that  of  accommodation 
makers. 

Let  ijis  apply  these  principles  to  the  actual  facts.  The  note 
in  suit  was  negotiated  for  the  benefit  of  the  bank,  although 
l)laintiff,  in  ignorance  of  the  real  purposes  of  the  note,  loaned 
the  money  to  Hanks.  This  appears  from  the  evidence,  which 
i>hows  that,  after  the  note  was  deposited  as  collateral,  Hanks 
drew  a  check  for  the  amount  of  it  to  the  order  of  Wells,  who 
was  cashier,  who  in  turn  deposited  the  amount  to  the  credit  of 
the  Great  Falls  bank,  and  to  whose  credit  it  was  duly  placed 
by  the  Chicago  bank.  Thereafter  Hanks,  by  a  transaction 
with  the  cashier  of  the  bank,  seems  to  have  obtained  the  money. 
The  makers  of  the  note  were  not  injured  in  any  way  by  the 
act  of  Hanks  in  pledging  the  note  in  the  manner  in  which  he 
(lid,  for  it  was  not  until  the  amount  of  the  loan  was  credited 
to  the  Great  Falls,  bank  that  Hanks  committed  wrong  against 
these  defendants.  He  could  have  done  the  same  thing  if  he 
had  discounted  the  note,  anvi  had  put  the  funds  directly  to  the 
bank^s  credit  instead  of  his  own.  The  object  of  the  note  was 
to  get  money  for  the  Great  Falls  bank.  The  makers  turned 
the  note  over  to  Hanks,  that  he  might  carry  out  that  purpose, 
and  he  did  carry  it  out,  but  thereafter  misappropriated  the 
borrowed  funds  by  diverting  them  from  the  bank's  credit  to 
his  individual  uses.  There  was  in  fact  no  wrongful  misap- 
propriation of  the  note,  even  if  the  precise  mode  of  its  use 
was  not  that  contemplated.  A  fraudulent  perversion  of  the 
original  object  and  design  of  negotiable  paper  is  necessary  to 
constitute  a  misappropriation.  ''If  the  note  has  effected  the 
substantial  purpose  for  which  it  was  designed  by  the  parties, 
an  accommodation  indorser  cannot  object  that  the  accommoda- 
tion was  not  effected  in  the  precise  manner  contemplated, 
where  there  is  no  fraud,  and  the  interest   of  the  indorser  is 
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not  prejudiced."  (Duncan,  Sherman  cfe  Co.  v.  Gilbert^  29 
N.  J.  Law  521;  Daniel  on  Negotiable  Instruments,  Section 
792.) 

Respondents  were  not  prejudiced  by  any  act  of  this  appel- 
lant, who  took  the  note  in  perfect  good  faith,  and  without  any 
reason  at  all  to  suspect  that  there  were  limitations  upon  its 
use.  Indeed,  there  were  none,  except  that  the  paper  was  for 
the  purpose  of  raising  money  in  Chicago  for  the  use  of  the 
Great  Falls  bank.  The  Chicago  bank  ought  not  now  to  be 
held  responsible  for  Hanks'  misuse  of  the  proceeds  of  the 
note.  Respondents  had  confidence  in  Hanks,  and  gave  him 
the  note  for  a  specific  purpose,  and  now  that  he  has  defrauded 
them  after  eflfecting  that  purpose,  by  diverting  the  sum  real- 
ized on  the  note,  they,  and  not  plaintiflf,  must  suffer.  {Evam 
et  al.  V.  Title  Hardware  Co.  (Ark.)  45  S.  W.  370.) 

Believing,  therefore,  that  there  was  no  wrongful  diversion 
of  the  note,  as  contradistinguished  from  the  proceeds  thereof, 
as  between  the  plaintiff  bank  and  the  makers  of  the  note,  coni- 
tnon  principles  lead  to  the  conclusion  that  the  makers,  and  not 
an  innocent  holder,  should  be  responsible  for  the  personal 
confidence  which  they  reposed  in  Hanks.  The  usages  of  com- 
mercial paper  do  not  require  banks,  in  their  ordinary  business 
affairs,  to  ascertain  whether  negotiable  paper,  apparently 
regular  on  its  face  and  offered  for  discount,  is  or  is  not  sub- 
ject to  a  reserved  agreement  to  which  the  bank  is  not  privy, 
and  of  which  it  kpows  positively  nothing,  and  of  the  possible 
existence  of  which  the  paper  contains  no  information. . 

But  assuming,  without  conceding,  that  there  was  a  wrong- 
ful diversion  of  the  note  by  Hanks  from  the  special  purpose 
for  which  the  note  was  made  and  intrusted  to  him,  we  fail  to 
see  how  respondents  can  escape  liability.  Plaintiff  bank,  hav- 
ing proved  that  it  had  no  knowledge  or  notice  of  the  fact  that 
Hanks  was  guilty  of  a  fraudulent  diversion  of  the  note,  and 
having  parted  with  something  of  value  for  it  when  it  loaned 
the  money  to  Hanks,  as  the  holder  of  negotiable  paper,  re- 
ceived in  good  faith  before  maturity,  without  notice,  and  in 
the  absence  of  a  circumstance  tending  to  show  fraud  in  the  di- 
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version  of  the  note,  will  be  protected.  An  inspection  of  the 
note  'itself  gave  no  notice  to  plaintiff  of  any  agreement,  con- 
dition or  restriction  between  the  respondents  and  Hanks, 
under  which  it  was  intrusted  to  Hanks.  As  we  have  seen,  the 
fact  that  it  was  made  to  the  order  of  the  plaintiff  bank  was 
not  sufficient  to  put  plaintiff  ui>on  inquiry.  Negotiable  paper 
differs  from  ordinary  contracts  in  writing  in  this  essential 
way:  A  holder  of  a  negotiable  promissory  note,  even  though 
he  be  a  wrongful  holder,  or  one  between  whom  and  the  maker 
or  indorser  of  the  note  the  note  would  not  be  gpod,  may 
transfer  the  paper  to  an  innocent  person,  who,  if  he  takes  in 
good  faith,  without  notice  and  for  value,  has  a  good  title  as 
against  the  maker  or  indorser.  (Norton  on  Bills  and  Notes, 
page  12;  Burson  v.  Huntington^  21  Mich.  430.) 

The  case  of  Fanners*  iS:  Mechanics^  Bank  v.  IlatJiaway^  36 
Vt  539,  cited  by  respondents,  was  entirely  different  on  its 
facts.  It  involved  a  note  not  negotiable  on  its  face,  and  trans- 
ferred to  the  indorser  with  notice  that  the  payee  refused  to 
negotiate  the  note.  A  later  Vermont  case  in  point,  however, 
is  that  of  Quinn  v.  Ilard^  43  Vt.  376,  wherein  the  court  dis- 
tinguisbed  the  Mechanics'  Bank  Case^  supra^  and  emphasized 
the  fact  that  in  that  case  the  note  was  not  negotiable,  and  did 
not  import  that  it  was  primarily  designed  to  be  delivered  to 
the  indorser,  who  was  not  the  payee  named  in  the  note.  The 
court  decided  that  an  accommodation  maker  or  surety,  by 
signing  and  intrusting  a  note  with  the  maker  to  be  delivered, 
gave  to  the  maker  an  apparent  authority  to  use  the  note  for 
the  purpose  to  which  it  was  applied,  and  that  plaintiff  in  that 
case  was  justified  in  accepting  it,  as  he  did,  upon  the  faith  that 
Lane,  the  maker,  had  such  authority  from  the  surety.  Here 
Hanks  not  only  had  apparent  authority  to  negotiate  the  note, 
but  he  had  actual  authority  to  do  so,  although  we  are  assum- 
ing his  actual  authority  was  to  negotiate  it  in  a  manner  and 
for  a  purpose  different  from  those  pursued. 

Respondents,  by  their  authorization  to  Hanks  to  negotiate 
the  note,  created  the  relation  by  means  of  which  Hanks' 
wrong  was  committed.     They  deliberately  gave  the  appear- 
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ance  and  the  reality  ot  validity  to  the  note.  '^The  bblance 
of  equity/'  upon  the  assumed  facts  as  well  as  upon  the  true 
ones,  is  in  favor  of  the  plaintiff,  thelxyiiajide  holder  for  value 
and  without  notice.  {Avi.  A>.  Natumal  Bank  v.  .V.  Y.  /?. 
ct-  P,  Co,,  148  N.  Y.  698,  48  N.  E.  168.) 

These  views  dispose  of  the  case.  They  apply  to  the  note  in 
suit  as  well  as  to  preceding  ones.  The  district  court  erred  in 
giving  the  several  instructions  to  the  jury  which  embodied 
contrary  rules.  The  judgment  is  reversed,  and  the  cau^e  re- 
manded, with  directions  to  grant  a  new  trial. 

Reversed  and  remandt'd. 

Pembeuton,  C.  J.  concurs.      Pujott,  J.  disqualitied. 


STATE    OF    MONTANA,   ex   kel.   GEOROE    DILDINE, 
Relator,  v.  TIMOTHY  E.  COLLINS, 
State  Treasurer. 

^   44|  '  [Decided  August  2, 1898.] 

^6 6?' 

/States — Claims — Approval  by  Board  of  Examiners — Uni- 
versity Bond  Jiund. 

Jaws  of  1897,  page  58,  provides  for  the  Issuance  of  bonds  to  create  a  fund  for  the  erectloo 
of  state  university  buildings,  and  creates  a  building  commission,  who  have  authority 
to  draw  their  warrants  on  the  state  treasurer  for  sums  due  any  building  contractor, 
and  the  state  treasuier  is  reciuired  to  pay  them  out  of  said  fund.  HeUL^  that  a  vsr- 
rant  drawn  by  the  commission  in  favor  of  a  contractor  need  not  be  passed  on  by  the 
state  board  of  examiners  created  by  the  Constitution,  Art.  7,  Sec.  20.  which  i  rovkte 
that  no  claims  against  the  state  shall  be  passed  on  by  the  legislature  without  first 
having  been  approved  by  the  board,  since  the  university  bond  fund  Is  a  trust  fund 
entirely  different  from  one  arising  from  taxation,  and  is  not  a  state  fund  over  whicb 
the  board  of  examiners  would  have  control. 

Application  by  the  state,  on  the  relation  of  George  Dildine, 
for  a  writ  of  mandamus  to  compel  Timothy  E.  Collins,  state 
treasurer,  to  pay  a  certain  warrant  drawn  by  the  building 
commission  of  the  state  university.     Writ  granted. 

Statement  of  the  case  by  the  justice  delivering:  the  opinion. 
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The  petitioner  sets  forth  that  a  building  commission  was 
created  pursuant  to  the  provisions  of  *  *  An  act  to  provide  for 
the  erection,  completion,  furnishing  and  equipment  of  build- 
insrs  for  the  University  of  Montana,-'  and  that  said  commis- 
sion was  duly  organized;  that  bonds  were  issued  to  the  amount 
of  i;iOO,000,  secured  by  the  pledge  of  the  lands  granted  to  the 
state  of  Montana  for  university  purposes,  and  that  these  bonds 
were  sold,  and  the  proceeds  arising  therefrom  were  placed  in 
the  hands  of  the  treasurer  of  the  state  of  Montana,  as  a  special 
fund  (Session  Laws  1897,  page  58);  that  the  commission  en- 
tered into  a  contract  for  the  erection,  completion  and  e(juip- 
nient  of  the  buildings,  and  that  a  contract  was  entered  into 
with  the  petitioner  for  the  construction  and  completion  of  two 
buildings  for  university  purposes;  that  this  contract  provided 
that  at  least  every  two  weeks  the  architect  should  make  an 
estimate  of  the  amount  of  work  done  on  the  buildings,  and  the 
amount  of  materials  furnished,  and  that  upon  such  estimate 
the  building  commission  should  draw  its  warrant  on  the  state 
treasurer  against  said  fund;  that  on  the  20th  day  of  April, 
1S98,  the  architect  made  a  correct  estimate  of  work  and  ma- 
terials furnished,  and  returned  said  estimate  to  the  l)urldinnr 
commission,  and  the  estimate  so  returned  was  approved  and 
allowed,  and  a  warrant  drawn  for  80  per  cent,  thereof,  to  wit, 
f2,817.60;  that  this  warrant  was  signed  by  Alfred  Cave,  as 
vice  president  of  the  commission,  and  attested  by  Joseph  K. 
Wood,  secretary,  and  was  presented  to  the  respondent  for 
payment,  but  that  the  respondent  refused  to  pay  the  same, 
and  still  refuses;  and  that  a  writ  of  mandate  should  issue,  re- 
quiring him  to  pay  this  warrant.  A  general  demurrer  is  in- 
terposed to  this  petition  for  the  reason  that  the  petition  *  does 
not  state  facts  to  entitle  the  petitioner  to  the  issuance  of  a  writ 
of  mandate. 

Congress,  by  an  act  approved  February  18,  1881,  granted 
lands  to  the  territories  of  Dakota,  Montana,  Arizona,  Idaho 
and  Wyoming  for  university  purposes.  The  act  in  quc-tion 
is  as  follows:  <'Be  it  enacted  by  the  senate  and  house  of  rep- 
resentatives of  the  United  States  of  America,  in  congress  as- 
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sembled,  that  there  be,  and  are  hereby,  granted  to  the  terri- 
tories of  Dakota,  Montana,  Arizona,  Idaho  and  Wyoming, 
respectively,  seventy-two  entire  sections  of  the  unappropriated 
public  lands  within  each  of  said  territories,  to  be  immediately 
selected  and  withdrawn  from  sale  and  located  under  the  direc- 
tion of  the  secretary  of  the  interior,  and  with  the  approval  of 
the  president  of  the  United  States,  for  the  use  and  support  of 
41  university  in  each  of  said  territories  when  they  shall  be  ad- 
mitted as  states  into  the  Union:  provided,  that  none  of  said 
lands  shall  be  sold  except  at  public  auction,  and  after  appraise- 
ment by  a  board  of  commissioners  to  be  appointed  by  the  sec- 
retary of  the  interior;  provided  further,  that  none  of  said 
lands  shall  be  sold  at  less  than  the  appraised  value,  and  in  no 
case  at  less  than,  two  dollars  and  fifty  cents  per  acre:  pro- 
vided, that  the  funds  derived  from  the  sale  of  said  lands  shall 
l)e  invested  in  )x)nds  of  the  United  States  and  deposited  with 
the  treasurer  of  the  United  States;  that  no  more  than  one- 
t«nth  of  said  lands  shall  be  offered  for  sale  in  any  one  year; 
that  the  money  derived  from  the  sale  of  said  lands  invested 
and  deposited  as  hereinbefore  set  forth,  shall  constitute  a  uni- 
versity fund;  that  no  part  of  said  fund  shall  be  expended  for 
university  buildings,  or  the  salary  of  professors  or  teachers, 
until  the  same  shall  amount  to  fifty  thousand  dollars,  and  then 
only  shall  the  interest  on  such  fund  be  used  for  either  of  the 
foregoing  purposes  until  the  said  fund  shall  amount  to  oDe 
hundred  thousand  dollars,  when  any  excess,  and  the  interest 
thereof,  may  be  used  for  the  proper  establishment  and  sup- 
port, respectively,  of  said  university." 

Section  14  of  the  enabling  act  of  1889  reads  as  follows: 
<<That  the  lands  granted  to  the  territories  of  Dakota  and  Mon- 
tana by  the  act  of  February  18th,  eighteen  hundred  and 
eighty-one,  entitled  <An  act  to  grant  lands  to  Dakota,  Mon- 
tana, Arizona,  Idaho  and  Wyoming  for  university  purposes,' 
are  hereby  vested  in  the  states  of  South  Dakota,  North  Dakota 
and  Montana,  respectively,  if  such  states  are  admitted  into  the 
Union,  as  provided  in  this  act,  to  the  extent  of  the  full  quan- 
tity of  seventy-two  sections  to  each  of   said  states,  and  any 
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portion  of  said  lands  that  may  not  have  been  selected  by  either 
of  said  territories  of  Dakota  and  Montana  may  be  selected  by 
the  respective  states  aforesaid;  but  said  act  of  February  18th, 
eighteen  hundred  and  eighty -one,  shall  be  so  amended  as  to 
provide  that  none  of  said  lands  shall  be  sold  for  less  than  ten 
dollars  per  acre,  and  the  proceeds  shall  constitute  a  permanent 
fund  to  be  safely  invested  and  held  by  said  states  severally, 
and  the  income  thereof  be  used  exclusively  for  university  pur- 
poses. The  schools,  colleges  and  universities  provided  for  in 
this  act.  shall  forever  remain  under  the  exclusive  control  of  the 
said  states,  respectively." 

The  legislative  assembly  of  this  state,  by  an  act  approved 
March  4,  1897,  provided  for  the  issuance  of  bonds  to  the 
amount  of  1100,000  for  the  erection,  completion,  furnishing 
and  equipment  of  buildings  for  the  University  of  Montana; 
and  section  8  of  the  act  provided  that  all  funds  realized  from 
the  Bales  of  licenses  to  cut  trees,  leasing  of  lands,  or  from  the 
profits  arising  from  the  permanent  fund  to  be  created  as  pro- 
vided for  by  section  14  of  an  act  of  congress  (above  referred 
to),  and  by  the  enabling  act,  are  pledged  as  security  for  the 
payment  of  the  principal  and  interest  of  the  bonds  issued,  and 
all  revenue  or  profits  derived  from  the  lands  or  permanent 
fund  should  constitute  a  fund  for  the  payment  of  the  principal 
and  interest  of  the  bonds. 

Section  4  provided  that  the  state  treasurer  should  keep  the 
moneys  in  a  separate  fund,  to  be  known  as  the  ^'University 
Bond  Fund, ' '  and  out  of  this  fund  to  pay,  subject  to  the  ap- 
proval of  the  state  board  of  examiners,  the  cost  and  expense 
of  issuing  the  bonds,  and  the  interest  on  the  bonds  when  due; 
and  the  third  subdivision  of  the  section  provides  that  when  the 
bonds  shall  become  payable  they  shall  be  called  in,  and  that,, 
in  the  event  sufficient  funds  do  not  exist  to  pay  the  interest, 
the  state  board  of  examiners  shall,  by  order,  cause  warrants 
to  be  issued  on  the  university  bond  fund  for  the  amount  of  in- 
terest due,  and  the  warrants  thus  issued  shall  bear  interest  at 
the  rate  of  6  per  cent,  per  annum. 

Section  6  of  the  act  provided  that  the  moneys  derived  from 
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the  Bale  of  the  bonds  should  be  used  to  furnish,  erect  and 
etiuip  the  buildings  for  the  use  and  benefit  of  the  University 
of  Montana,  and  should,  by  the  state  treasurer,  be  paid  out  on 
the  warrants  of  the  building  commission  of  said  university,  a^ 
provided  in  section  7. 

Section  7  is  as  follows:  ''There  is  hereby  created  a  baikl- 
ing  commission  to  be  composed  of  five  persons  to  be  appointed 
by  the  governor  of  the  state,  no  more  than  two  of  whom  shall 
be  of  the  same  political  party,  and  all  residents  of  the  city  of 
Missoula,  who  shall  serve  without  compensation,  whose  duty 
it  shall  be  to  contract  for  the  erection  and  furnishing  of  suit- 
able buildings  for  the  use  and  benefit  of  the  University  of 
Montana;  the  said  commission  shall  have  charge  and  super- 
vision over  the  construction  of  said  buildings  and  all  things 
pertaining  thereto;  and  shall  have  authority  from  time  to 
time  to  draw  their  warrants  on  the  treasurer  of  the  state  of 
Montana  for  such  sum  or  sums  as  may  be  due  any  contractor 
or  employee  engaged  in  and  about  the  erection  of  said  build- 
ings, which  warrants  shall  be  paid  by  the  said  state  treasurer 
out  of  any  funds  in  his  hands  arising  from  the  sale  of  bonds 
provided  for  in  this  act.  Said  building  commission  is  hereby 
authorized  to  employ  an  architect  and  such  other  assistants  ss 
it  may  deem  necessary  in  preparing  the  plans,  specifications 
and  superintending  the  construction  of  said  building,  and  the 
expense  thereof  shall  be  paid  out  of  the  funds  as  hereinbefore 
provided  for  the  erection  of  said  buildings,  provided  that  all 
architects,  superintendents  and  contractors  shall  be  citizens  of 
the  state  of  Montana.  Said  commission  shall  make  report 
from  time  to  time  to  the  stated  meetings  of  the  state  board  of 
education  of  the  progress  of  said  work  and  the  expenditures 
therefor. ' ' 

Section  8  reads  thus:  ''The  state  of  Montana  shall  in  no 
wise  be  held  liable  for  the  payment  of  the  bonds  herein  author- 
ized or  interest  thereon." 

Jos.  K.  Woody  for  Relator. 

C,  B.  Nolan^  Attorney  General^  for  Respondent. 
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Hunt,  J. — The  case  submitted  presents  the  question  whether, 
under  the  act  of  the  legislature  (Session  Laws  1897,  page  58) 
referred  to  in  the  statement  of  facts,  the  claim  for  the  war- 
rant drawn  in  favor  of  the  petitioner  ought  to  have  been 
})as8ed  upon  by  the  state  board  of  examiners  before  the  state 
treasurer  was  authorized  to  pay  it. 

Section  20  of  Article  7  of  the  Constitution  is  as  follows: 
♦••The  governor,  secretary  of  state  and  attorney  general  shall 
constitute  a  board  of  state  prison  commissioners,  which  board 
shall  have  supervision  of  all  matters  connected  with  the  state 
])risons  as  may  be  prescribed  by  law.  They  shall  constitute  a 
l)oard  of  examiners,  with  power  to  examine  all  claims  against 
the  state,  except  salaries  or  compensation  of  oflScers  fixed  by 
law,  and  perform  such  other  duties  as  may  be  prescribed  by 
law.  And  no  claims  against  the  state,  except  for  salaries  and 
compensation  of  officers  fixed  by  law,  shall  be  passed  upon  by 
the  legislative  assembly  without  first  having  been  considered 
and  acted  upon  by  said  board."" 

The  statute  cited,  providing  for  the  erection,  completion  and 
equipment  of  buildings  for  the  university  of  the  state,  was 
passed  and  approved  after  the  decision  of  this  court  in  State 
V.  Cook,  17  Mont.  529,  43  Pac.  928.  The  legislature  are 
therefore  presumed  to  have  acted  with  full  knowledge  of  the 
interpretation  placed  upon  a  statute  of  similar  import,  and 
whereby  the  fund  created  by  the  sale  of  bonds  secured  by 
pledge  of  the  lands  donated  to  the  state  by  act  of  congress  ap- 
proved February  22,  1889,  entitled  '*An  act  to  provide  for 
the  division  of  Dakota  into  two  states,  and  to  enable  the  people 
of  North  Dakota,  South  Dakota,  Montana  and  Washington  to 
form  constitutions  and  state  governments,  and  to  )je  admitted 
into  the  Union  on  an  equal  footing  with  the  original  states  and 
to  make  donations  of  public  lands  to  such  states, ' '  was  held 
to  be  a  trust  fund  established  by  law  in  pursuance  of  the  act 
of  congress,  yet  not  to  be  a  state  fund,  in  the  sense  that 
,  moneys  realized  from  taxes  and  in  the  public  treasury  are  state 
funds.  It  was  held  that  the  state  was  to  be  regarded  in  the 
light  of  an  agent  for  the  execution  of  a  trust.     No  state  debt 
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is  created,  or  can  be  created,  under  the  law,  and  the  people  of 
the  state  contribute  no  money  to  the  fund.  It  is  really  a  do- 
nation by  the  federal  government,  and  is  upon  a  different  foot- 
ing, entirely,  from  funds  arising  by  taxation,  and  out  of  which 
are  built,  for  instance,  reform  schools,  soldiers'  homes,  arse- 
nals, penitentiaries  and  asylums,  not  included  in  the  enabling 
act,  all  of  which  are  state  funds,  to  be  disbursed  as  expendi- 
tures of  the  state,  and  which  are  brought  fairly  within  the 
meaning  of  the  constitutional  limitations  and  restrictions.  So 
that,  upon  reconsideration  of  the  views  expressed  in  the  Cook 
case,  we  feel  that  they  must  stand  as  correct. 

It  is  evident,  furthermore,  that  the  act  of  the  legislature 
providing  for  the  erection  of  the  university  buildings  did  Dot 
contemplate  that  claims  arising  under  the  term  of  the  contracts 
for  the  buildings  should  be  subject  to  examination  or  ap- 
proval by  the  state  board  of  examiners.  Section  7,  which 
created  the  building  commission  of  five,  made  it  the  duty  of 
such  commission  to  contract  for  the  erection  and  furnishing  of 
suitable  buildings,  and  gave  the  commission  charge  and  super- 
vision over  the  construction  of  such  buildings  and  all  things 
pertaining  thereto,  with  authority  from  time  to  time  to  draw 
their  warrants  on  the  treasurer  of  the  state  for  moneys  due 
to  the  contractors  or  employees,  ^^which  warrants  shall  be 
paid  by  the  said  state  treasurer  out  of  any  funds  in  his  hands 
arising  from  the  sale  of  bonds  provided  for  in  this  act.'^  In 
respect  to  such  payments  the  commission  draws  its  warrants 
directly,  and  the  treasurer  is  obliged  by  law  to  pay  it,  without 
requiring,  as  a  prerequisite  to  the  right  of  payment,  action  by . 
the  state  board  of  examiners.  The  purposes  of  this  more  di- 
rect procedure  are  not  important  to  consider,  but  doubtless 
facility  and  expedition  were  considerations  which  led  to  the 
mode  adopted.  The  legislature  probably  thought,  too,  that  a 
building  commission  of  five  persons  appointed  by  the  gover- 
nor, and  residents  of  Missoula,  where  the  buildings  are  being 
erected,  who  would  be  always  on  the  ground,  would  be  just. 
as  careful  in  making  the  donation  thoroughly  advantageous  to 
the  state,  and  just  as  vigilant  in  the  execution  of  the  details  of 
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the  trust,  and  as  cautious  in  the  allowance  of  claims,  as  would 
be  the  state  board  of  examiners,  sitting  at  the  capital.  As  a 
check,  too,  it  is  provided  that  it  shall  report  from  time  to 
time  to  the  stated  meetings  of  the  state  board  of  education  of 
the  progress  of  the  work  and  the  expenditures  therefor. 

Now,  in  the  matter  of  certain  other  payments  out  of  the 
bond  fund,  there  is  a  requirement  that  claims  therefor  must 
first  be  approved  by  the  state  board  of  examiners.  The  ex- 
penses of  issuing  the  bonds,  the  interest  on  the  bonds,  the  pay- 
ment of  the  bonds,  and  warrants  for  interest  due,  can  only  be 
paid  after  approval  by  the  state  board.  Such  is  the  explicit 
pro*  ision  of  the  law.  But  those  claims  and  payments  are  ex- 
traneous from  the  claims  and  payments  arising  and  due  in  con- 
nection with  the  erection  and  furnishing  of  the  buildings  them- 
selves, and  are  a  separate  part  of  the  legislative  scheme,  pro- 
viding (1)  for  the  issuance  and  sale  of  bonds,  and  the  subse- 
(juent  payments  of  interest  thereon;  and  (2)  for  the  erection 
and  furnishing  of  the  buildings  erected,  out  of  funds  realized 
from  the  sale  of  the  bonds.  Over  the  former,  which  will  te 
a  matter  of  fiscal  regard  for  from  20  to  30  years,  the  state 
board  has  authority;  but  with  the  latter,  which  involve?  the 
execution  of  duties  which  may  be  ended  within  a  compara- 
tively few  years,  the  board  has  nothing  to  do,  either  under 
the  law  or  the  constitution.  It  follows  that  relator's  claim  is 
not  a  claim  against  the  state,  and  that  the  duty  of  the  treas- 
urer is  to  pay  it.  The  demurrer  is  overruled.  Let  the  writ 
issue  as  prayed  for. 

Writ  granted. 

Pemberton,  C.  J.,  absent.     Pkjott,  J.,  concurs. 
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JOHN  MAXEY,  Respondent,  v,  WALTER  COOPER, 
Appellant. 

^  [Submitted  Sept.  26, 1896.    Decided  Oct.  3. 1886.] 

Appeal  from  J\L%tice»    Courts, 

All  appeal  lies  from  a  Judgment  entered  In  a  Justice's  Court  upon  failure  of  defendant 
to  answer  after  the  overruling  of  Ills  demurrer  to  the  complaint-  the  demurrer  to  the 
complaint  raises  a  question  of  law.  which  Is  apparent  upon  the  face  of  the  papers. 
(Section  1761  Code  of  CItII  Procedure.) 

Appeal  from  District  Court ^  Gallatin  County;  K  -K, 
Armstrong^  *  fudge. 

Action  by  John  Alaxey  against  Walter  Cooper.  From  a 
judgment  dismissing  his  appeal  from  justice's  court,  defendant 
appeals.      Reversed. 

Camphell  cf*  Parr^  for  Appellant. 

ir  S.  Jfolloway^  for  Respondent. 

PiGOTT,  J.  Maxey  filed  with  a  justice  of  the  peace  his 
complaint,  stating  *'that  on  the  1st  day  of  June,  1897,  the 
defendant  Cooper,  was  indebted  to  the  (Jal  latin  Light,  Power 
&  Railway  Company  in  the  sum  of  $49.55;''  that  the  company 
had  assigned  the  claim  to  plaintiff,  and  that  it  was  unpaid. 
Cooi)er  demurred  to  the  complaint  for  in8ufficienc3^  The 
justice  overruled  the  demurrer,  and  required  Cooper  to 
answer  within  24  hours.  Thereafter  the  default  of  Cooper 
for  want  of  an  answer  was  entered,  and  judgment  was  there- 
upon rendered  against  him  for  the  amount  of  the  demand  and 
for  costs.  From  the  judgment  Cooper  appealed  to  the  dis- 
trict court,  where  Maxey  moved  a  dismissal  upon  the  ground 
that  "said  pretended  appeal  was  taken,  or  attempted  to  he 
taken,  from  a  judgment  rendered  by  default  in  the  said  jus- 
tice's court,  and  there  are  no  (juestion  or  (|uestions  of  law  ap- 
pearing upon  the  face  of   the  papers   from   which  an  api^ 
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could  be  taken,  and  said  justice's  court  did  not  pass  upon  the 
(juestion  of  setting  aside  any  default  of  judgment.  This  mo- 
tion is  made  upon  the  papers  in  the  case. ' '  The  motion  was 
sustained,  and  judgment  entered  dismissing  the  appeal.  That 
judgment  is  before  us  for  review. 

Conceding,  but  not  deciding,  that  the  judgment  rendered 
by  the  justice  is,  as  plaintiff  insists,  a  judgment  by  default, 
within  the  meaning  of  Sections  1580,  1581,  and  1761  of  the 
i'ode  of  Civil  Procedure,  rather  than  a  judgment  by  7}i/  dicit^ 
we  are  of  the  opinion  that  the  action  of  the  district  court  in 
dismissing  the  appeal  therefrom  was  error.  An  appeal  on 
4]uestions  of  law  which  appear  upon  the  face  of  the  papers  or 
proceedings  lies  from  a  judgment  by  default  rendered  in  a  jus- 
tice's court,  and,  if  such  judgment  bo  set  aside,  the  district 
court  must  allow  pleadings  to  be  filed,  and  try  the  case.  Sec- 
tion 1761,  supra.  In  the  justice's  court  the  defendant  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  whereupon 
arose  an  issue  of  law  which  was  tried  and  determined  })y  the 
justice.  Whether  well  urged  or  not,  the  demurrer  was  not 
frivolous,  and  therefore  a  (]uestion  of  law  was  apparent  upon 
the  face  of  the  papers.  It  would  seem,  moreover,  that  de- 
nial of  an  appeal  on  (juestions  of  law  in  such  a  case  as  the  one 
at  bar  would  violate  the  provisions  of  Section  23  of  Article  S 
of  the  Constitution  of  Montana,  to  the  effect  that  in  all  cases 
appeals  shall  be  allowed  from  a  justice's  court  to  the  district 
court  under  such  regulations  as  may  be  prescribed  by  law; 
l)ut,  however  this  may  be,  the  statute  expressly  recognizes 
the  right  of  appeal  under  the  facts  here  presented.  Nothing 
in  Gage  v.  Maryatt^  9  Mont.  265,  23  Pac.  337,  is  opposed  to 
the  reasoning  of,  or  the  conclusion  reached  in,  this  opinion. 

Let  the  judgment  dismissing  the  appeal  be  reversed,  an(l 
the  cause  be  remanded,  wii:h  direction  to  the  district  court  to 
deny  the   motion  and  entertain  the  appeal;  and   it   is  so  or- 

^  ^^     '  Reversed  and  Remanded, 

Pemberton,  C.  J.,  and  Hukt,  J.,  concur. 
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A.    GUITERMAN,     kt     al.,    Respondents,     v.     W.    S. 
WISHON,  Appellant. 

[  Submitted  Sept.  26, 1898.    Decided  Oet.  3, 1886.  ] 

Statute  of  Limitation —  Constitutionality  of  Change —  VeMed 
Rights — Pleading — Denial — Partnership — Name. 

1.  Statute  of  Limitations- C/ianae- Vested  RiahU.—T\\e  statute  of  Umltafclons 
does  not  confer  a  vested  right;  and  a  law  shortening  tlie  time  within  which  an  aetfoD 
upon  an  existing  debt  may  be  commenced  is  not  unconstitutional,  if  a  ressooable 
time  for  commencing  an  action  thereon  is  provided. 

•1.  The  CkMle  of  Civil  Procedure  was  adopted  in  February.  1885.  but  did  not  take  effeet 
imtil  July  1, 1896.  By  section  514,  the  time  within  which  an  action  upon  an  aoooant 
shall  be  brought  was  changed  from  five  to  three  years.  By  section  567  it  is  provided 
that  the  statute  of  limitations  prescribed  by  the  new  code  does  not  extend  to  actloDs 
already  commenced,  or  to  cases  where  the  time  prescribed  in  any  existing  statute  for 
acquiring  a  right  or  barring  a  remedy  has  fully  run.  1  he  plamtifTs  rU^t  of  action 
accrued,  according  to  the  Issues,  on  July28, 1898,  and  his  action  was  not  brooglit 
until  Nov.  21, 1896.  Held,  that  plaintiff  had  under  the  new  law  a  reasonable  time 
within  which  to  bring  his  action;  and.  he  having  failed  to  do  so,  the  action  was 
l>arred  by  the  statute. 

a.  The  complaint  alleged  that  part  })ayment  had  been  made  upon  a  certain  named  day; 
the  answer  denied  that,  on  tliat  day  or  at  any  otlier  time  since  the  28th  day  of  July. 
1898,  (the  date  of  the  purchase)  the  defendant  paid  the  sum  mentioned  in  the  com- 
plaint or  any  other  amount  whatever,  ami  averred  that  plaintiff  liad  received  no  sum 
whatever  from  the  defendant  for  any  purpose.  HeXd^  that  the  answer  denied  the  al- 
legation of  payment  on  account  contained  in  the  complaint. 

4.  Tlie  plaintiffs.  A.  Guiterman,  S.  A.  Gulterman  and  L.  A.  Gulterman,  were  dolns 
business  imder  the  firm  name  of  Guiterman  Bros.  •ifeZd,  that  tills  was  not  a  fictitious 
name,  or  a  designation  not  showing  the  persons  intereste<l  as  iiartners,  within  tli« 
meaning  of  Section  8280,  Civil  Code. 

Appeal  from  District  Courts  Silver  Bow  County;  John 
Lindsay^  Jivdge. 

Action  by  A.  Guiterman  and  others  against  W.  S.  Wishon 
on  an  account.  Judgment  for  plaintiffs  on  demurrer  to  the 
answer,  and  defendant  appeals.     Reversed. 

•/.  K  llealy^  for  Appellant. 

John  ll'  Kirl\  for  respondents. 

Hunt,  J. — Action  by  plaintiffs  (respondents),  who  allege 
that  they  are  co-partners,  against  defendant  (appellant),  for 
5^808.89,  balance   due  upon  an  account  for  goods  sold  during 
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the  year  1893.  The  total  value  of  goods  so  sold  is  alleged  to 
be  $429. 39,  of  which  sum  appellant  is  alleged  to  have  paid 
*30.50  on  March  17,  1894.  Complaint  was  filed  Nov.  21, 
1896.  Defendant,  in  the  following  language,  denied  payment 
of  $30.60  on  March  17,  1894:  '^Denies  that  on  the  17th  day 
of  March,  1894,  or  at  any  other  time  or  times  since  the  said 
28th  day  of  July,  1893,  the  defendant  paid  to  the  plaintiffs 
the  sum  of  thirty  and  50-100  dollars,  or  any  other  amount 
whatever;  and  avers  that  the  plaintiffs  have  received  no  sum, 
whether  thirty  and  50-100  dollars  or  any  other  amount  what- 
ever, from  the  defendant,  or  any  agent  of  the  defendant,  or 
any  person  in  the  employ,  agency  of,  or  control  of,  the  de- 
fendant for  any  purpose  whatever."  Defendant  also  averred 
that  the  last  item  in  the  account  between  plaintiffs  and  defend- 
ant was  dated  July  28,  1893,  and  pleaded  that  he  had  made 
an  assignment  for  1:he  benefit  of  his  creditors  on  August  21, 
1893,  and  that  under  the  statute  of  limitations  (Sections  514, 
519,  555,  557,  3456,  Code  of  Civil  Procedure)  and  by  Section 
9  of  the  Political  Code,  plaintiffs'  cause  of  action  was  barred. 
The  answer  also  alleged  that  since  July  1,  1895,  plaintiffs 
were  doing  business  in  Silver  Bow  county,  Mont.,  under  the 
fictitious  name  of  Guiterman  Bros.,  and  that  said  name  does 
not  show  the  names  of  the  parties  constituting  and  being  the 
parties  interested  in  the  co-partnership  alleged,  and  that  plain- 
tiffs have  not  published  any  certificate  showing  the  names  of 
the  parties  interested  in  the  said  business  and  co-partnership, 
as  required  by  law. 

Respondents^  general  demurrer  to  the  answer  was  sustained, 
and  from  a  judgment  in  plaintiff's  favor  defendant  appealed. 

Reference  to  the  foregoing  statement  shows  the  pr.incipal 
(juestion  for  determination  to  be  whether  the  statute  of  limi- 
tations was  properly  relied  upon  by  defendant.  When  the 
account  sued  on  was  contracted,  and  up  to  July  1,  1895,  when 
the  codes  todk  effect,  the  period  prescribed  for  the  commence- 
ment of  action  by  plaintiffs  was  five  years  from  the  time  of 
the  last  items  proved  by  either  side.  (Session  Laws  1889,  p. 
173.)     The  new  Code  of  Civil  Procedure,  adopted  February, 
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18IJ5,  and  which  took  effect  July  1,  1895,  prescribed  three 
years  as  the  limitation,  instead  of  five,  as  there- 
tofore. It  was  also  provided  by  Section  3456  of 
the  Code  of  Civil  Procedure  that:  '*When  a  limitation 
or  period  of  time  prescribed  in  any  existing  statute 
for  acquiring  a  right  or  barring  a  remedy,  or  for  any  other 
purpose,  has  begun  to  run  before  this  code  goes  into  effect, 
and  the  same  or  any  limitation  is  prescribed  in  this  code,  the 
tune  which  has  already  run  shall  be  deemed  part  of  the  time 
prescribed  as  such  limitation  by  this  code/' 

Section  3483  of  the  same  code  specifically  repealed  the  be- 
fore mentioned  act  of  1889,  subject,  however,  to  the  provis- 
i(ms  of  sections  3482,  3455  and  3456  of  the  code.  Section 
34S2  was  also  a  repealing  statute,  but  expressly  did  not  affect 
any  right  already  existing  or  accrued,  or  any  action  or  pro- 
ceeding already  taken,  except  as  in  the  co^e  provided;  while 
section  3455  said  that  no  action  or  proceeding  commenced  be- 
fore the  Code  of  Civil  Procedure  took  effect,  and  no  right  ac- 
crued, should  be  affected  by  its  provisions. 

It  was  enacted  by  section  557  that  the  provisions  concerning: 
the  time  of  commencing  actions  do  not  extend  to  actions  al- 
ready commenced,  nor  to  cases  where  the  time  prescribed  in 
any  existing  statute  for  acipiiring  a  right  or  barring  a  remedy 
has  fully  run,  but  the  laws  in  force  immediately  before  the 
taking  effect  of  the  Code  of  Civil  Procedure  are  applicable  to 
such  actions  and  cases,  and  were  repealed,  subject  to  the  pro- 
visions of  said  section  557.  The  legislature,  by  adopting  the 
codes,  altered  the  period  of  time  in  which  actions  on  accounts 
might  be  commenced  by  shortening  it  when  the  time  pre- 
scribed in  the  compiled  or  other  statutes  existing  before  the 
codes  took  effect  had  not  fully  run.  Where  the  time  pre- 
scribed for  acquiring  such  right  or  barring  a  remedy  had  fully 
run,  the  laws  in  force  before  the  codes  became  operative 
apply. 

Respondents  rely  upon  the  doctrine  of  vested  rights,  and 
cite  language  used  by  Chief  Justice  Wade  in  Gillette  v.  IlUh 
bard,  3  Mont.  415,  to  the  effect  that  when  a  cause  of  action 
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arises  under  a  statute  of  limitations  the  act  thereby  becomes  a 
rule  of  property,  and  the  right  to  commence  such  action  with- 
in the  period  of  limitation  cannot  be  restricted  or  taken  away 
without  impairing  vested  rights.  But,  whatever  may  have 
been  said  obiter  in  the  learned  judge's  opinion  in  the  case  cited, 
the  principle  was  distinctly  stated  that  limitation  acts  affect 
the  remedy,  and  not  the  right.  And  to  this  extent,  at  least, 
we  affirm  the  decision.  But  that  the  right  to  the  defense  of 
the  statute  is  a  vested  right,  or  a  right  of  property,  as  we  un- 
derstand respondents  contend  for,  is  not  correct.  There  is  no 
property  in  the  bar  of  an  act  of  limitations  by  way  of  de- 
fense to  defendant's  promise  to  pay.  In  Campbell  v.  llolt^ 
116  U.  S.  620,  6  Sup.  Ct.  209,  the  United  States  Supreme 
Court  decided  that  the  defense  of  lapse  of  time  to  the  obliga- 
tion to  pay  money  was  no  natural  right,  but  the  creation  of 
conventional  law.  *'We  can  understand,"  said  the  court,  *'a 
right  to  enforce  the  payment  of  a  lawful  debt.  The  constitu- 
tion says  that  no  state  shall  pass  any  law  impairing  this  obli- 
gation. But  we  do  not  understand  the  right  to  satisfy  that 
obligation  by  a  protracted  failure  to  pay.  We  can  see  no 
right  which  the  promisor  has  in  the  law  which  permits  him  to 
plead  lapse  of  time  instead  of  payment,  which  shall  prevent 
the  legislature  from  repealing  that  law,  because  its  effect  is  to 
make  him  fulfill  his  honest  obligations. '^  Statutes  of  limita- 
tion, being  somewhat  arbitrary  in  their  nature,  and  founded 
in  public  needs  and  public  policy,  may  shorten  the  periods  in 
which  actions  shall  l>e  commenced,  or  may  extend  them,  and 
yet  not  disturb  vested  rights,  or  rights  of  property.  Such  is 
the  established  rule  of  the  federal  courts  since  Campbell  v. 
Ifolt^  supra^  decided  long  subsequent  to  Gillette  v.  Hibbardy 
mipray  and  upon  this  theory  the  codes  of  this  state  were 
adopted. 

The  qualification  to  the  rule  that  statutes  of  limitation  af- 
fecting existing  rights  are  not  beyond  the  legislative  power, 
is  that  a  reasonable  time  must  be  given  for  the  institution  of 
thfe  action  before  the  bar  takes  effect.  {Terry  v.  Anderson^ 
95  U.  S.  628.)     Adequate  means  of  enforcing  the  right  be- 
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ing  preserved,  the  question  then  is  one  of  reasonableness;  that 
is,  was  the  time  allowed  by  the  new  codes,  in  which  the  ac- 
tion could  be  commenced  reasonable  under  the  facts  and  cir- 
cumstances i  The  Code  of  (IJivil  Procedure  was  duly  ap- 
proved on  February  14,  1895,  and  took  effect  July  1,  1895. 
The  last  item  of  account  between  the  parties  having  been  on 
July  28,  1893,  plaintiffs,  under  any  circumstances,  had  three 
years,  or  until  July  28,  1896,  to  commence  their  action,  but 
failed  to  do  so  until  November  2l8t,  or  more  than  fifteen 
months  after  the  Code  of  Civil  Procedure  went  into  effect, 
and  over  twenty  months  after  it  was  passed  and  approved  n& 
the  law.  The  time  not  yet  elapsed  in  which  they  could  have 
proceeded,  and  yet  have  been  within  a  three-years'  limitation, 
was  so  clearly  reasonable  to  enable  plaintiffs  to  enforce  their  de- 
mand that  we  must  hold  they  were  negligent  in  not  pursuing 
the  remedy  afforded  them.  (Dale  et  aL  v.  Frisiie  et  aL,  59 
Ind.  630;  IWeles  v.  Wate7'toto7i,  6  Biss.  81,  Fed.  Cas.  No. 
10.980;  Smith  v.  Packard,  12  Wis.  413.) 

There  are  are  cases,  notably  Ludwig  v.  Steioarty  32  Mich. 
27,  and  Parsons  v.  Wayne  Circuit  Judge,  37  Mich.  288, 
which  hold  that,  where  the  legislature  fixes  no  time  for  the 
commencement  of  suits  before  a  right  of  action  is  barred,  the 
determination  of  what  is  a  reasonable  time  within  which  to 
bring  suit  is  a  matter  of  legislation,  and  not  a  judicial  ques- 
tion. 

It  may  be  that  notice  of  the  act  of  1895  was  given  by  the 
passage  of  the  code,  February  14,  1895,  as  was  held  in  i^nmih 
V.  Morrison,  22  Pick.  430,  and  as  intimated  in  Holcombe  v. 
Tracy,  2  Minn.  241  (Gil.  201)  and  that  the  period  between 
such  date  and  July  1,  1895,  was  a  reasonable  time  fixed  by 
the  legislature  in  which  parties  might  commence  suits  upon 
existing  causes  of  action  l)efore  the  statutory  bar  could  be 
pleaded;  or  it  may  be  that  the  passage  of  the  law  was  not  no- 
tice, but  that,  when  it  was  decided  to  postpone  the  period  for 
the  statute  to  come  into  operation,  the  statute  had  no  force 
until  it  became  the  operative  law  of  the  land,  as  was  held  in 
Price  V.  Ilopkin,  13   Mich.  318.     That  question  is  reserved 
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as  UDoecessary  to  a  decision  herein,  for,  a^  the  pleadings  state  . 
the  facts  of  this  case,  surely  the  plaintiffs  cannot  complain,  in- 
asmuch as  the  lapse  of  time  even  between  the  date  of  the  tak- 
ing effect  of  the  code  and  three  years  after  their  cause  of  action 
accrued  must  be  considered  reasonable  as  a  matter  of  law.  To 
this  conclusion  we  are  impelled  in  an  effort  to  give  effect  to 
the  intent  of  the  legislature.  It  is  plain  that  plaintiffs'  cause 
of  action  is  not  brought  within  either  of  the  two  instances 
])rovided  for  by  Section  557,  supra^  of  the  new  code.  There- 
fore, as  to  it,  the  old  statute  was  expressly  repealed.  This 
being  so,  there  would  be  no  limitation  to  an  action  on  an  open 
account,  unless  the  new  statute  affected  it.  That  no  statute 
at  all  should  apply  would  be  contrary  to  the  policy  of  legisla- 
tion and  to  the  evident  intent  of  the  lawmaking  power  of  the 
state.  We  therefore  believe  the  code  does  apply,  and  that 
three  years  was  the  time  dxed  as  applicable  to  causes 
arising  under  the  old  law,  and  not  yet  barred  when  the  code 
took  effect.  The  former  statute  having  commenced  to  run, 
the  new  law  diminished  the  time,  and,  if  the  legislature  has 
not  directly  specified  what  is  a  reasonable  time  to  be  allowed 
in  which  to  bring  suit,  it  devolves  upon  the  court  to  apply 
the  law  so  as  not  to  deprive  one  of  a  reasonable  time  to  sue 
on  his  demand,  and  to  require  that  action  be  commenced 
within  such  reasonable  time,  or  be  barred.  Believing  this  \o 
be  the  only  logical  conclusion  under  the  statutes  and  codes  of 
the  state  bearing  upon  the  question  involved,  we  hold  that 
plaintiffs'  cause  of  action  is  barred  by  the  lapse  of  the  inter- 
vening time  between  July  1,  1895,  and  July  28,  1896. 

Plaintiffs'  point  that  defendant  has  not  denied  that  payment 
was  made  on  the  account  as  alleged  in  the  complaint  is  not 
well  taken. 

There  is  no  merit  in  the  contention  of  defendant  that  the 
firm  name  of  Guiterman  Bros,  is  a  fictitious  name,  or  a  firm 
name  not  showing  the  names  of  the  parties  composing  the 
partnership,  and  that  plaintiffs  cannot  maintain  this  action  be- 
cause they  have  not  filed  with  the  clerk  of  Silver  Bow  county 
the  certificate  required  by  Section   3280,  of  the  Civil  Code. 
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The  complaint  shows  that  plaintiffs,  A.  Guiterman,  8.  A. 
(iruiterman,  and  L.  A.  Guiterman,  were  co- partners  doin^ 
l)usiness  at  St.  Paul,  Minn. ,  under  the  firm  name  and  style  of 
(fuiterman  Bros.  This  was  not  a  fictitious  name  at  all,  nor  a 
designation  not  showing  the  names  of  the  persons  interested 
SIS  partners  in  such  business,  within  any  reasonable  meaniDg 
to  be  put  upon  Section  3280,  supra.  Section  8280  being  ex- 
actly similar  to  the  California  statute  upon  the  same  subject, 
we  adopt  the  reasoning  and  decisions  of  the  supreme  court  of 
that  state  holding  that  a  firm  name  showing  the  surnames  in^ 
neither  fictitious  nor  a  designation  not  showing  the  names  of 
the  partners,  within  the  purview  of  a  statute  like  Section 
8280.  (Pendleton  et  al.  v.  Cline,  (Cal.)  24  Pac.  659;  Cur- 
lock  et  aJ^,  V.   Vagnacci,  (Cal. )  26  Pac.  597.) 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer  to  the  answer. 

Revei*%ed  and  Remanded, 
Pemberton,  C.  J.,  and  Pigott,  J.,  concur. 


'1^  Ssl       STATE  OF  MONTANA,  ex  rel.  Gl'Y  STAPLETON,  Ke- 
P~ii,  I ATOR,  /'.  MELVIN  L.  WINES  and  EDWIN 

S.  BOOTH,  Respondents. 

[DeeldedOct.8,189e.] 

In  proceedings  for  the  dlBbarment  of  an  attorney,  the  evidence  to  sustain  the  eharge^ 
preferred  should  be  of  such  a  character  that  it  satltfled  the  court  to  a  reasonable 
certainty  that  the  charges  are  true. 

Petition  by  the  state  on  the  relation  of  Guy  Stapleton,  for 
disbarment,  against  Melvin  L.  Wines  and  Edwin  S.  Booth. 
Dismissed. 

C,  B.  Nolan^  for  Relator. 

Wm,  Scallofij  for  Respondents. 

Per  Curiam.  In  the  above-entitled  proceeding  the  county 
attorney  of  Silver  Bow  county  charges  Melvin  L.  Wines  and 
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Edwin  S.  Booth,  attorneys  at  law,  with  unprofessional  con- 
duct. The  substance  of  the  specific  allegations  is  that  they 
entered  into  a  conspiracy  with  other  persons  to  procure  and 
have  admitted  in  evidence  in  a  criminal  case  pending  in  the 
district  court  of  said  county  certain  false  and  perjured  testi- 
mony on  the  part  of  the  defendant  in  said  criminal  case,  they 
being  at  the  time  the  counsel  for  said  defendant.  U]x>n  the 
filing  of  the  aJ9Sdavit  of  the  county  attorney  containing  the 
charges  of  unprofessional  conduct  in  this  court,  we  appointed 
Hon.  A,  J.  Campbell,  one  of  the  most  prominent  and  re- 
spected members  of  the  bar  of  the  state,  referee  to  take  the 
testimony  and  report  his  findings  of  fact  and  conclusions  of 
law  in  the  case. 

The  report  of  the  referee,  now  on  file,  after  stating  that  he 
proceeded  to  the  hearing  in  the  case  in  the  presence  of  Attor- 
ney General  Nolan,  Guy  W.  Stapleton,  county  attorney,  rep- 
resenting the  relator,  and  William  Scallon,  Esq.,  John  W. 
Cotter,  Esq.,  and  Frank  E.  Corbett,  Esq.,  for  the  respond- 
ents, is  as  follows:  "The  effect  of  the  disbarment  of  attor- 
neys practically  means  their  complete  ruin,  and,  before  they 
should  be  disbarred,  the  evidence  to  sustain  the  charges  should 
l>e  of  such  a  character  that  it  satisfies  the  court  to  a  reason- 
able certainty  that  the  charges  are  true. 

"Witnesses  were  produced,  who  testified  that  the  respondents 
had  committed  the  acts  complained  of.  After  observing  their 
manner  upon  the  witness  stand,  hearing  their  many  contradic- 
tions, together  with  the  fact  that  in  some  instances  their  evi- 
dence upon  material  points  was  shown  to  be  untrue  by  the 
records  in  the  case  of  the  state  against  Shafer,  and  it  appear- 
ing that  the  witnesses  must  have  known  such  statements  to  be 
untrue  when  they  were  made,  and  their  evidence  upon  other 
material  matters  being  contradicted  by  reliable  and  credii)le 
witnesses,  I  am  unable  to  Ijelieve  their  statements.  I  there- 
fore find  that  the  respondents  did  not  commit  the  acts  com- 
plained of  in  the  petition,  and  recommend  that  the  proceed- 
ings be  dismissed. '  ^ 

The  evidence  taken   in  the  case   accompanies  the  report. 

Voi,.XXI-80 
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Counsel  for  Wines  and  Booth  have  filed  their  motion  asking 
the  court  to  adopt  the  findings  and  conclusions  of  the  referee. 
The  attorney  general  does  not  resist  this  motion,  but  admits 
that  the  findings  of  fact  and  recommendations  of  the  referee 
are  supported  and  authorized  by  the  evidence.  It  is  there- 
fore conceded  that  the  testimony  of  the  witnesses  supporting 
the  charges  is  so  unworthy  of  belief  as  not  to  authorize  a 
judgment  of  disbarment  in  this  case. 

We  agree  with  the  referee  as  to  the  consequences  of  the 
disbarment  of  an  attorney,  as  well  as  with  the  view  that  be- 
fore a  judgment  of  disbarment  should  be  entered,  '^the  evi- 
<lence  to  sustain  the  charges  should  be  of  such  a  character 
that  it  satisfies  the  court  to  a  reasonable  certainty  that  the 
•^barges  are  true. ' '  In  this  case  we  feel  no  other  disposition 
than  to  adopt  the  findings  and  recommendations  of  the  referee, 
who  has,  in  our  judgment,  so  faithfully  and  ably  performed 
the  delicate  duties  of  his  office. 

The  findings  and  conclusions  of  the  referee  are  adopted, 
and  this  proceeding  is  ordered  dismissed. 

Dismissed. 


JAMES    McDONEL  and  and.,  Respondents,  v.  VALEN- 
TINE JACKY  AND  AND.,  Appellants. 

[Submitted  Sept.  28, 1898.    Decided  Oct.  a.  1888.] 
[For  Syllabus  see  StaUexrtl,  t.  Maiyhew^  ante  p.  98.] 

Appeal  from  District   Courts    Orcmite   County;    Theodora 
Branthfy  Judge. 

Action  by  James  McDonel  and  Dayid  W.  Hennessy  against 
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Valentine  Jacky  and  Edgar  I.  Holland.     From  judgment  for 
plaintiffs,  defendants  appeal.     Reversed. 

Wi  E.  Moorej  for  Appellants. 

C,  B.  Nolam,^  for  Respondents. 

Per  Curiam. — It  is  conceded  that  all  the  material  facts  and 
circumstances  presented  by  the  record  in  this  case  are  pre- 
cisely like  those  involved  in  State  v.  Mayhew  (decided  by  this 
court  April  18th  last),  21  Mont.  93,  52  Pac.  981.  Upon  the 
authority  of  that  case,  the  judgment  appealed  from  in  this 
case  is  reversed,  and  the  cause  remanded,  with  direction  to  the 
district  court  to  render  judgment  in  favor  of  appellants. 

Beversed  cmd  remanded. 


CASES    DETERMINED 


IN    TIIK 


SUPREME  COURT 


AT  TIIK 


OCTOBER  TERM,    1898. 


present: 
Hon.   William  Y.   Pemberton,   Chief  Justice. 


Hon.  William  H.  Hunt, 
Hon.   William  T.  .  Pigott, 


Associate  Justices. 


STATE  OF    MONTANA,    ex  rel.   AMOS  BUCK,  Appel-  | 
lant,   v.  the  board  of  COUNTY  COMMIS- 
SIONERS OF  RAVALLI  COUNTY, 
Respondent. 

[Submitted  Oct.  3. 1898.    Decided  Oct.  10. 1898.] 

Oertiarari — Interest  of  Applicant —  Cminty  Covmiiasioiiers — 
Exercise  of  Jvdidal  Functions — Affidavit — Sufficiency. 

1.  Code  of  Giyll  Procedure  Section  1942,  proyiding  that  an  application  for  a  writ  of 
eert\fyrairi  must  be  made  on  affidavit  by  a  party  beneficially  interested,  does  not  re- 
quire  that  affiant's  interest  shall  be  distinguishable  from  the  mass  of  the  community, 
when  the  matter  sought  to  be  reviewed  affects  the  people  generally,  and  the  object  of 
the  writ  is  to  inquire  Into  the  performance  of  a  duty  owing  to  the  public. 


Ibl 

49 

91 

481 

21 

480 

-21 

469 

f22 

2441 

31 

469, 

83 

174| 

21 

469, 

^ 

498 

24 

553 

470  State  t^.  Ravalli  Co.  Com'bs.         [Oct  T.'9S 

2.  Where  a  board  of  county  commlssionen,  in  pursuance  of  Political  Ckxie.  Sections 
4167,4168,  decides  whether  a  petition  presented  to  them  for  the  submission  of  the  re- 
moval of  the  couDty  seat  to  the  electors  of  the  county  is  signed  by  a  sufficient  number 
to  require  them  to  submit  the  question  to  an  election,  it  exercises  Judicial  functions, 
within  the  meaning  of  the  Code  of  Civil  Procedure,  Section  1941,  providing  that  a  writ 
of  review  may  be  granted  when  an  inferior  board,  exercising  Judicial  functions,  ^ 
exceeded  its  Jurisdiction. 

a.  An  affidavit  for  a  writ  of  eertioran  to  review  a  deci&ion  ol  county  eommissloaers 
that  a  petition  was  signed  by  the  required  numl>er  of  electors  to  Justify  their  submit- 
ting the  question  of  removing  the  county  seat  to  an  election  stated  that  the  board  re- 
fused to  receive  evidence  of  the  right  of  the  persons  signing  the  petition;  that  there 
was  no  evidence  of  the  number  of  signatures  required,  nor  of  how  many  signers  were 
qiuilifled;  but  it  was  not  stated  that  objection  was  made  to  the  petition,  nor  that  aoy 
evidence  was  offered,  nor  that  the  board  was  not  advised  of  the  number  of  signatures 
required.  It  also  stated  tliat  before  the  petition  was  acted  on  the  affiant's  offer  of 
evidence  that  a  large  number  of  signers  was  disqualified  was  rejected,  but  it  did  not 
indicate  that,  if  the  evidence  was  allowed,  it  would  reduce  the  number  qualllLed  to 
less  than  was  required,  nor  show  that  affiant  objected  to  the  petition  while  it  wss 
pending  before  the  board,  though  he  had  opportunity  to  attack  it.  Held,  the  affldSTit 
was  insufficient  where  thei)etition  bore  the  required  number  of  names,  and  reelted 
that  the  signers  were  qiuiUfled,  since,  in  the  absence  of  an  objection  and  of  fraud, 
which  did  not  appear,  it  indicated  that  the  board  had  regularly  pursued  its  authority, 
and  by  Code  of  Civil  Procedure,  Section  1947,  the  review  on  such  a  writ  was  to  de- 
termine whether  they  had  or  not. 

Appeal  from  District  Courts  R,avaUi  County;  Frank 
Woody  ^  Jvdge. 

Application  by  the  state,  on  the  relation  of  Amos  Buck, 
against  the  board  of  county  commissioners  of  Ravalli  county, 
for  a  writ  of  certiorarL  From  a  judgment  quashing  the  writ, 
relator  appeals.     Affirmed. 

IL  (,\  Stiffs  L.  J.  Knapp  and  C\  li.  Calkins^  for  Appel- 
lant. 

a  B.  yola7i,  li,  Lee  McCxdloch  and  Robt,  (T  Hara,  for 
Respondent. 

The  plaintiff  does  not  appear  to  be  a  party  beneficially  in- 
terested. The  affidavit  states,  ''that  he  is,  and  has  been  for 
more  than  one  year  last  past,  a  resident  taxpayer  and  quali- 
fied elector  of  the  village  of  Stevensville,  county  of  Ravalli 
and  state  of  Montana;  and  as  such  is  beneficially  interested  in 
the  location  of  the  county  seat  of  said  county."  **The 
application  must  be  made  on  affidavit  by  the  party 
beneficially  interested."  Section  1942,  Code  of  Civil 
Procedure.      This     necessarily    means     that    in    the    appU- 
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cation  made  by  a  private  party,  his  interest  must  \ye 
of  a  nature  which  is  distinguishable  from  that  of  the 
mass  of  the  community.  {Linden  v.  Alameda  County^  45 
Cal.  7  (and  cases  cited);  Ashe  v.  Board  of  Superi^^sora,  71 
Cal.  237;  Pannenter  v.  Bourne^  35  Pac.  590;  Mariniy.  Gra- 
ham, 67  Cal.  130;  4  Ency.  PL  and  Pr.  172;  Conkliny,  Fill- 
more County y  13  Minn.  454.)  Does  it  appear  from  the  affi- 
davit of  plaintiff  that  his  interest  is  distinguishable  from  that 
of  any  other  resident  of  the  county  ?  The  writ  should  have 
l>een  addressed  to  the  board  instead  of  the  members,  as  the 
proceeding  contemplated  by  the  code  is  a  proceeding  against  a 
tribunal  instead  of  the  members  composing  it.  [Oneati  v. 
Freelon,  61  Cal.  627;  Frazer  v.  Freelon,  53  Cal.  644;  State 
V.  District  Court,  13  Mont.  422;  4  Ency.  PI.  and  Prac.  177.) 
It  does  not  appear  from  the  affidavits  that  the  defendants  ex- 
ercised judicial  functions,  or  tif  they  did  that  they  exceeded 
their  jurisdiction  in  making  the  order.  The  board  of  county 
commissioners  are  jiot  invested  with  judicial  power.  Citing 
Section  1941,  Code  of  Civil  Procedure;  Section  1,  Article  J^», 
Constitution.  *'The  judicial  power  in  New  Mexico,  Utah, 
Washington,  Colorado,  Dakota,  Montana  and  Wyoming  shall 
be  vested  in  a  supreme  court,  district  court  and  in  justices 
of  the  peace."  This  has  been  construed  to  excludfe  county 
commissioners  in  the  following  cases:  {Hedges  v.  CommtH- 
sioners,  4  Mont.  991;  Rupert  y.  Board  County  Commissioner s^ 
2  Pac.  720  (Idaho);  Ferry  et  aL  v.  King  County  et  aL,  26 
Pac.  538  (Wash.);  Rodgers  v.  Hayes  et  aL,  32  Pac.  25t> 
^Idaho);  Spencer  v.  Coimty  of  Sully,  33  N.  W.  97  (Dakota.) 
The  authorities  all  agree  that  the  action  to  be  reviewed  by  the 
writ  must  be  judicial.  [Fn  re  Saline  County  Subscription^ 
100  Am.  Dec.  338  (45  Mo.  31);  4  Ency.  PI.  and  Pr.  76. ) 

Pkjott,  J.  Buck  applied  to  the  court  below  for  a  writ  of 
certiorari  to  the  board  of  county  commissioners  of  Ravalli 
county.  The  affidavit  upon  which  the  application  was  made 
states  that  Buck  is  a  resident,  taxpayer,  and  ciualified  elector 
of  Stevensville,  county  of  Ravalli,  and  as  such   is  beneficially 
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interested  in  the  location  of  the  county  seat  of  that  county; 
that  on  March  9,  1898,  a  petition  was  presented  to  the  board, 
asking  that  the  county  seat  be  changed  from  Stevensville  U) 
Hamilton,  and  that  an  election  be  ordered  to  determine 
whether  such  removal  should  be  made;  that  on  the  filing  of 
the  petition  the  board  made  and  caused  to  be  entered  in  the 
journal  an  order  that  the  (}uestion  of  the  removal  of  the 
county  seat  as  prayed  for  be  submitted  to  the  qualified  electors 
of  said  county  at  the  next  general  election,  to  be  held  in  No- 
vember, 1898;  that  at  the  last  general  election  held  in  No- 
veml)er,  1896,  1,876  votes  were  cast  in  Ravalli  county:  that 
the  petition  presented  was  not  signed  by  a  number  of  quali- 
fied electors  of  the  county  ei|ual  to  one-half  of  the  number 
of  votes  cast  at  the  election  of  1896,  nor  was  it 
sia;ned  by  a  greater  number  of  qualified  electors  than  7m(>; 
that  in  acting  on  the  petition  and  in  making  the  order  the 
board  failed  and  refused  to  receive  or  consider  any  evidence 
showing  or  tending  to  show  that  the  persons  signing  were 
or  were  not,  electors;  that  in  acting  upon  the  petition  and 
making  the  order  the  board  had  before  it  no  evident-e 
showing  either  the  number  of  votes  cast  in  the  county  at  the 
last  general  election,  or  how  many  of  the  persons  whose 
names  were  signed  to  the  petition  were  electors  of  the  county; 
that,  l)efore  the  {petition  was  acted  upon.  Buck  appeared  be- 
fore the  board,  '  and  offered  to  present  evidence  of  the  dis- 
<{ualification  as  electors  of  Ravalli  county  of  a  large  nuD]l)er 
of  the  signers  of  said  petition,  which  offer  was  by  said  board 
of  commissioners  then  and  there  rejected;"  and  praj's  that  a 
writ  of  certiorari  issue.  The  writ  was  issued.  Respondent 
board  moved  that  it  l>e  quashed,  for  the  reasons:  First,  that 
it  does  not  api)ear  that  Buck  is  the  party  beneficially  inter- 
ested; secondly,  that  it  does  not  appear  that  respondent  exer- 
cised any  judicial  function  in  acting  on  the  {letition;  thirdly, 
that  it  does  not  appear  that  respondent  exceeded  its  jurisdic- 
tion in  acting  upon  the  petition;  and,  fourthly,  that  the  affi- 
davit does  not  state  facts  sufficient  to  justify  the  court  in 
granting  relief.     Pending  the  motion,  the  affidavit  was,  by 
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order  of  the  court,  amended,  by  including  therein  the  body  of 
the  petition  asking  for  the  removal  of  the  county  seat,  as  fol- 
lows: *'\Ve,  the  undersigned,  your  petitioners,  whose  names 
are  hereto  following  continuously  in  this  bound  book,  begin- 
ning on  page  1  thereof,  who  are  residents  and  inhabitants  of 
the  county  of  Ravalli,  in  the  state  of  Montana,  and  legal 
voters  and  qualified  electors  of  said  county  of  Ravalli,  praj' 
that  the  county  seat"  be  removed  from  Stevensville  to  Ham- 
ilton, and  that  an  election  be  held  to  determine  whether  such 
removal  must  be  made.  The  motion  to  quash  the  writ  was 
then  granted,  and  judgment  entered  accordingly.  From  the 
judgment.  Buck  has  appealed. 

Respondent's  brief  fails  to  comply  with  subdivision  1  of 
rule  5  of  this  court  (44  Pac.  vii.).  There  is  no  excuse  for  its 
violation  and  we  indulge  the  hope  that  counsel  will  hereafter 
observe  its  requirements. 

1.  The  first  ground  of  the  motion  to  quash  is  that  appel- 
lant is  not  a  party  beneficially  interested,  within  the  meaning 
of  Section  1942  of  the  Code  of  Civil  Procedure,  providing  that 
**The  application  (for  the  writ)  must  be  made  on  afiidavit  by 
the  party  beneficially  interested.''  Respondent  insists  that  in 
an  application  for  a  writ  of  c^'tiorari  by  a  private  person  his 
interest  must  be  of  a  nature  which  is  distinguishable  from  that 
of  the  mass  of  the  community;  in  other  words,  that  the  pri- 
vate person  who  invokes  the  writ  must  show  some  injury  to 
himself  not  suffered  by  his  fellows.  The  rule  contended  for 
is  always  observed  in  applications  for  the  writ  to  enforce  a 
private  right,  and  in  such  case  the  applicant  must  disclose 
some  personal  or  special  interest  in  the  matter  sought  to  be 
reviewed;  but  where  the  relief  sought  is  as  to  a  subject  of 
public  concern,  or  is  a  matter  of  public  right,  the  question 
whether  the  applicant  is  under  the  necessity  of  showing  an  in- 
terest peculiar  to  himself  has  been  the  occasion  of  irreconcila- 
ble conflict  in  the  decisions  of  the  courts. 

After  a  painstaking  and  thorough  examination  of  the  cases 
treating  of  the  question,  we  are  satisfied  that  the  great  weight 
of  authority  and  the  better  reasoning  establish  the  rule  that, 
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when  the  matter  sought  to  be  reviewed  is  one  affecting  the 
people  generally,  and  the  object  of  the  writ  is  to  inquire  into 
the  performance  of  a  duty  owing  to  the  public,  the  applicant 
is  not  required  to  show  any  direct  or  special  interest  in  the 
result,  but  that  his  interest  as  a  citizen  in  having  the  laws  duly 
executed  and  tribunals  confined  within  their  jurisdiction  i$y 
snflBcient.  Moreover,  in  this  state,  the  question  may  lie 
deemed  no  longer  open  to  controversy,  for  in  Chumasero  v. 
J*otts^  2  Mont.,  at  pages  256  and  277,  the  supreme  court  of 
the  territory  determined  that  any  citizen  of  Montana  may  be 
the  relator  in  an  application  for  mandamus  where  the  subject- 
matter  concerns  the  validity  of  an  election  held  to  decide 
whether  the  territorial  capital  should  be  removed.  That  ease, 
it  is  true,  was  mandamus^  but  the  language  of  Section  1962  of 
the  Code  of  Civil  Procedure,  as  to  the  beneficial  interest  of  the 
relator  in  mandaituiSy  is  identical  with  that  of  section  1942  of 
the  same  code,  with  respect  to  the  interest  of  the  applicant  for 
the  writ  of  certiorari^  **and  no  reason  is  perceived  why  it  has 
not  the  same  meaning  in  both  sections.''  {Ehy  v.  Scho(»l 
Trustees,  87  Cal.  166,  26  Pac.  240.)  Counsel  have  dwelt  at 
length  upon  the  rule  laid  down  in  Linden  v.  Alameda  Co,^  45 
Cal.  7,  as  a  direct  and  persuasive  authority  supporting  the 
I>osition  of  respondent.  This  case,  however,  is  not  only  in 
conflict  with  Chumasero  v.  Potts^  mpra^  and  opposed  by  the 
current  of  modern  opinions,  but  the  principle  there  announced 
has  been  repudiated  in  Kby  v.  School  Trustees^  supra.  In 
sections  ^29  and  230  of  Merrill  on  Mandamus  will  be  found  a 
citation  of  numerous  cases  in  which  this  question  was  detei- 
mined. 

2.  In  acting  upon  the  petition,  did  respondent  exercise 
judicial  functions  in  the  sense  in  which  those  words  are  used 
in  Section  1941  of  the  Code  of  Civil  Procedure  i  That  section 
provides:  '*A  writ  of  review  may  be  granted  *  *  * 
when  an  inferior  tribunal,  board  or  officer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such  tribunal, 
board  or  officer,  and  there  is  no  appeal,  nor,  in  the  judgment 
of  the  court,  any  plain,  speedy  and  adequate  remedy.'' 
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Sections  4157  and  4158  of  the  Political  Code  are  as  follows: 
Section  4157:  ' 'Whenever  the  inhabitants  of  any  county  of 
this  state  desire  to  remove  the  county  seat  of  the  county  from 
the  place  where  it  is  fixed  by  law  or  otherwise,  to  another 
place,  they  may  present  a  petition  to  the  board  of  county 
commissioners  of  their  county  praying  such  removal,  the  place 
named  in  the  petition,  and  that  an  election  be  held  to  deter- 
mine whether  or  not  such  removal  must  be  made."  Section 
4158:  «'If  the  petition  is  signed  by  qualified  electors  of  the 
county,  equal  in  number  to  at  least  a  majority  of  all  the  votes 
cast  in  the  county  at  the  last  preceding  general  election,  the 
board  must  at  the  next  general  election  of  county  officers  sub- 
mit the  question  of  removal  to  the  electors  of  the  county.'' 

We  entertain  no  doubt  that  in  determining  how  many  elec- 
tors signed  the  petition,  and  whether  they  were  equal  in  num- 
ber to  a  majority  of  all  the  votes  cast  at  the  election  held  in 
1896,  respondent  exercised  judicial  functions,  within  the  mean- 
ing of  section  1941,  supra.  It  exercised  quasi  judicial  powers 
involving  judgment  and  discretion.  Among  the  many  cases 
holding  to  this  doctrine,  we  cite  Herrick  v.  Carpenter^  54 
Iowa  340,  6  N.  W.  574;  Champion  v.  Board  of  CoinmiH- 
Hianers,  5  Dak.  416,  41  N.  W.  739;  KUis  v.  Karl,  7  Neb. 
381;  State  y.  Coytunus toilers,  6  Nev.  100;  Board  of  Camm  in- 
sionern  v.  Markle,  46  Ind.  96;  Miller*  v.  Jones,  80  Ala.  89. 
Our  attention  has  not  been  called  to,  nor  has  a  research  dis- 
closed, any  decisions  to  the  contrary. 

3.  The  third  ground  of  the  motion  is  that  it  does  not  ap- 
pear from  the  affidavit  that  respondent  exceeded  its  jurisdic- 
diction  in  acting  upon  the  petition,  and  the  fourth  ground  is 
that  the  affidavit  does  not  state  facts  sufficient  to  justify  the 
court  in  granting  relief. 

Section  1947  provides:  * 'The  review  upon  this  writ  cannot 
be  extended  further  than  to  determine  whether  the  inferior 
tribunal,  board,  or  officer  has  regularly  pursued  the  authority 
of  such  tribunal,  board,  or  officer." 

Sections  4157  and  4158,  supra,  clothe  the  board  of  commis- 
sioners with  authority  to  receive  petitions  for  the  relocation  of 
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county  seats,  and  also  incidentally,  but  nevertheless  plaiDly 
and  necessarily,  to  determine  the  question  whether  the  peti- 
tion so  filed  is  signed  by  electors  equal  in  number  to  a  ma- 
jority of  all  votes  cast  at  the  last  preceding  .  election.  This 
question  must  l)e  decided  by  the  board,  and  the  right  to  hear 
and  determine  this  question  is  jurisdiction.  The  power 
to  decide  at  all  gives  the  power  to  decide  wroDg 
as  well  as  right.  {Board  of  ("oininimione^'a  v.  Marile, 
Mupra,)  Respondent  ac(|uired  jurisdiction  by  the  filing 
of  the  petition,  which,  it  is  conceded,  purported  to  lie 
signed  by  the  re((uired  number  of  electors;  at  least  it  is 
not  claimed  that  the  petition  contained  names  less  in  number 
than  a  majority  of  the  votes  cast  in  1896,  nor  that  it  did  not 
contain  names  far  exceeding  such  majority.  Whether,  in 
l)oint  of  fact,  it  bore  the  signatures  of  that  number,  was  a 
<{uestion  for  respondent  to  determine  (7  Am.  and  Eng.  Ency. 
Law,  1030),  not  arbitrarily,  but  upon  evidence  adduced  be- 
fore, or  information  otherwise  possessed  by,  it.  It  may  l)e 
admitted,  for  the  purposes  of  this  case,  that  if  an  elector  (or, 
perhaps,  a  citizen  not  an  elector)  of  the  county  makes  season- 
able, specific  and  definite  objection,  charging  that  the  petition 
is  not  signed  by  the  required  number  of  electors,  and  tenders 
])roof  to  establish  the  truth  of  his  assertion,  the  duty  of  the 
board  would  be  to  hear  the  matter  offered  {Crews  v.  Cojfman, 
'M  Neb.  824,  55  N.  W.  265),  and  that  the  refusal  under  such 
circumstances  to  permit  the  remonstrant  to  make  a  showing 
would  render  the  subsequent  action  of  the  board  in  ordering 
an  election  an  excess  of  jurisdiction.  Apj^ellant  contends  that 
such  is  the  condition  presented  here,  but  examination  of  the 
affidavit  impels  us  to  the  contrary  view.  It  states  that  the 
board  refused  to  receive  any  evidence  whatever  as  tothetjuali- 
fications  as  electors  of  the  persons  signing  the  petition,  and 
that  there  was  before  it,  at  the  time  of  acting  upon  the  peti- 
tion and  making  the  order,  no  evidence  showing  or  tendmg  to 
show  either  the  numl>er  of  votes  cast  in  the  county  at  the  elec- 
tion of  1896,  or  how  many  of  the  signers  were  electors.  It 
is  not  stated  that  any  elector,  or,  indeed,  any  person,  objected 
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to  the  (petition  for  either  of  the  reasons  stated,  or  on  any  other 
ground,  nor  that  any  offer  of  evidence  was  made,  nor  that  the 
board  was  not  advised  in  respect  of  the  number  of  votes  cast 
at  the  last  preceding  election.  The  affidavit  also  alleges  that, 
l>efore  the  petition  was  acted  upon,  the  appellant  offered  to 
present  evidence  to  the  effect  that  a  large  number  of  signers 
of  the  ))eJtition  were  not  electors,  but  that  respondent  rejected 
the  offer.  If  evidence  had  been  adduced  in  accordance  with 
the  offer,  there  is  nothing  to  indicate  that  the  resulting  proof 
would  have  reduced  the  number  of  electors  to  less  than  one- 
half  of  the  votes  cast  in  1S96.  Appellant  did  not  offer  to 
j)rove  that  the  signers  who  were  not  electors  were  sufficiently 
numerous  to  invalidate  the  petition.  Although  appellant  had 
opportunity  to  attack  it,  analysis  of  the  affidavit  fails  to  dis- 
close that  any  objection  was  made  to  the  petition  while  it  was 
pending  before  the  board.  (See  Ellis  v.  Earl^  9up7*a.)  The 
petition  recites  that  each  signer  is  a  qualified  elector  of  Ravalli 
county.  The  presentation  of  such  a  petition  bearing  the  requi- 
site number  of  names  was,  we  think,  in  the  absence  of  objec- 
tion and  of  fraud,  sufficient  to  warrant  the  board  in  ordering 
an  election  (Creirs  v.  Coffman^  sxipra)^  or  at  least  sufficient  to 
enable  the  court  to  say  that  the  board  regularly  pursued  its 
authority  in  the  premises.  Whether  this  action  of  respondent 
was  founded  upon  strictly  legal,  sufficient,  or  the  best  evi- 
dence is  not  for  the  court  to  decide  on  certiorari.  {State  v. 
Ellis,  15  Mont.  224,  38  Pac.  1079;  Hetzd  v.  Board  of  Coin- 
missionerSy  8  Nev.  359;  State  v.  Board  of  CoininissioiierSy  6 
Nev.  100.  See,  also.  Luce  v.  EensleTy  85  Iowa,  596,  52  N. 
W.  517;  Currie  v.  Paulson ,  43  Minn.  411,  45  N.  W.  854; 
Smith  V.  Vorarny  37  Iowa,  89;  Jacksrm  v.  People,  9  Mich. 
111.) 

The  affidavit  does  not  state  facts  sufficient  to  show  that  the 
respondent  has  not  regularly  pursued  its  authority,  and  there- 
fore the  motion  to  quash  was  properly  granted  on  the  third 
and  fourth  grounds  stated  therein.  It  follows  that  the  judg- 
ment appealed  from  must  be  affirmed,  and  it  is  so  ordered. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur.  ^  Jfirme 
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JOHN  J.  CAMBERS,  Appellant,  r.  WILLIAM  LOWEY 
ET  AL. ,  Respondents. 

[Submitted  Oct.  4, 1898.   Decided  Oct.  10, 1898.] 

Contracts — Interpretation  of  Technical  Words — Mining  L«ue 
— Tnjimction. 

1.  UDder  Section  22tO  of  the  Ciyll  Gode.  whlcb  provides  that  technical  words  In  a  con- 
tract are  to  be  Interpreted  as  usually  ynderstood  by  persons  in  the  professloD  or 
business  to  which  they  relate,  witnesses  who  are  qualified  may  testify  as  to  the  meao- 
ing  of  the  following  words  in  a  mining  lease,  **there  shall  be  no  ores  stoped,  except  at 
the  800  foot  leyel,  and  all  ores  shall  be  extracted  from  the  drifts,  raises  or  winzes." 
The  decision  of  the  lower  court  granting  or  refusing  a  preliminary  injunction  Is  a 
matter  of  discretion,  and  the  order  of  the  oourt  below  will  not  be  reversed  wben  the 
right  to  the  injunction  depends  upon  technical  terms  in  a  contract  concerning  tbe 
meaning  of  which  the  eyidence  is  conflicting. 

Appeal  from  District  Court,  Silver  Bow  County, 

Bill  by  John  J.  Cambers  against  William  Lowry  and 
others.  From  an  order  denying  a  temporary  injunction, 
plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff,  Cambers,  sued  defendant  Lowry  and  others  for 
damages  for  the  breach  of  the  conditions  of  a  certain  mining 
lease,  and  for  an  injunction  enjoining  defendants  from  work- 
ing and  mining  the  premises  involved  pending  the  suit.  Upon 
hearing  on  an  order  to  show  cause,  the  district  court  refused 
to  issue  the  injunction  prayed  for,  and  dissolved  the  tempo- 
rary restraining  order  theretofore  issued.  The  plaintiff  ap- 
peals from  the  order  refusing  to  grant  an  injunction  pending 
the  action,  and  dissolving  said  temporary  restraining  order. 

The  lease  and  agreement  between  the  parties  in  interest  con- 
tains certain  agreements  on  the  part  of  the  defendants  in  re- 
lation to  cross-cuts  in  the  mine,  timbering  and  lagging  of  the 
drifts  and  cross-cuts,  raises,  winzes,  and  stopes.  It  also  con- 
tains the  following  clause:     *<It   is  hereby  expressly  agreed 
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that  there  shall  be  no  ores  stoped,  except  at  the  three  hundred 
foot  level,  and  all  ores  extracted  shall  be  extracted  from  the 
ilrifts,  raises,  or  winzes." 

Among  other  allegations  in  the  complaint,  it  is  alleged  that 
in  extracting  ores  from  the  drifts,  winzes,  stopes,  and .  other 
workings,  the  defendants  have  gone  outside  the  same,  con- 
trary to  the  covenants  of  the  lease,  and  have  failed  to  timber 
or  lag  said  outside  portions;  that  the  winze  sunk  by  the  de- 
fendants from  the  two  hundred  foot  level  is  over  ten  feet 
wide,  etc.,  and  that  defendants  are  stoping  valuable  ores  from 
said  mine  at  a  point  between  the  two  hundred  and  three  hun- 
dred foot  levels,  at  points  near  said  two  hundred  foot  level, 
and  between  the  drift  about  forty-six  feet  below  the  two  hun- 
dred foot  level,  said  stoping  all  being  between  said  drift  and 
said  two  hundred  foot  level,  there  having  been  and  being  no 
stoping  whatever  below  said  drift,  and  no  stoping  having  been 
done  at  said  three  hundred  foot  level,  and  that  defendants 
have  extracted  ores  from  the  mine,  other  than  from  said 
drifts,  raises  and  winzes,  in  violation  of  the  covenants  of  the 
lease;  that  defendants,  in  violation  of  the  covenants  requiring 
all  ores  to  be  extracted  from  the  drifts,  raises,  and  winzes, 
are  extracting  ores  outside  and  beyond  said  drifts  raises,  and 
winzes,  to  the  injury  of  the  value  of  the  mine;  that  defend- 
ants intend  to  extract  all  of  the  ores  between  said  two  hun- 
dred and  three  hundred  foot  levels,  and  other  parts  of  the 
mine  outside  of  the  workings  within  which  they  should  have 
been  confined;  and  that  defendants,  in  violation  of  the  terms 
of  the  lease,  ran  a  winze  from  the  two  hundred  foot  level  to  a 
depth  of  fifty  or  sixty  feet,  and  at  the  botcom  of  the  winze 
made  a  level,  and  stoped  ore  from  the  back  of  the  level. 

Z.  J.  Hamilton^  Francis  Brook^^  and  B,   S.   Shicster,  for 
Appellant 

Clayberffy  Corhett  i&  Gunn^  «/.  B.  Welcome^  and  IL  Lovmdes 
Maury y  for  Respondents. 

Hunt,  J.     If  the  terms  of  the  lease  confined  the  defendants 
in  the  extraction  of  ore,   literally  to  the  three  hundred  foot 
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level,  plaintiff  was  entitled  to  the  injunction  order  prayed  for: 
but  if  it  was  the  intent  of  the  parties  to  the  lease  that  de- 
fendants could  stope  above  the  three  hundred  foot  level,  and 
below  the  two  hundred,  the  district  court  properly  denied  the 
injunction.  '  We  so  state  the  proposition  involved,  because 
the  real  contention  between  the  parties  confessedly  arises  over 
that  clause  in  the  lease  which  forbids  stoping  < 'except  at  the 
three  hundred  foot  level,"  and  which  re<|uires  all  ores  to  be 
extracted  ''from  the  drifts,  raises,  and  winzes,^'  and  because 
it  appeared  in  the  evidence  heard  that  the  stoping  done  by 
<lefendants  was  contined  to  the  bottom  of  the  winze,  some 
Hfty  feet  below  the  two  hundred  foot  level. 

The  lease  contains  numerous  mining  terms, — for  ins^tance^ 
'lagging,''  **8topes,"  ''raises,"  "winzes,"  "drifts'* 
'^levels,"  and  others, — the  significations  of  which,  as  used 
between  mining  men,  are  peculiar,  and  are  so  understood  be- 
tween them  in  their  mutual  agreements  concerning  mining 
properties,  but  which  are  not  wholly  clear  to  those  unfamiliar 
with  their  meaning  with  relation  to  the  particular  subject- 
matter  of  mines.  The  learned  judge  who  heard  the  testimony 
in  the  court  below  evidently  believed  that  the  case  was  one 
where  evidence  was  properly  admissible  to  interpret  the  tech- 
nical terms  used  according  to'  the  usual  understanding  of 
miners  and  others  engaged  in  the  business  of  mining,  and 
under  Sections  2209  and  2210  of  the  Civil  Code,  and  by  the 
authority  of  this  court  in  Newell  v.  Nichohon^  17  Mont.  389, 
permitted  (jualified  witnesses  to  testify  in  explanation  of  the 
words  used  in  that  clause  of  the  lease  over  which  the  contro- 
versy arose.  We  affirm  the  ruling  admitting  such  testimony 
as  sanctioned  not  only  by  our  own  court  in  the  case  cited,  but 
by  the  very  high  authority  of  Lord  Chief  Justice  Denman  in 
Clayton  v.  Gy^egson.  5  Adol.  &  E.  302,  where  evidence  was 
allowed  to  show  the  understanding  among  coal  miners  of  the 
term  "level"  as  used  in  a  lease  of  a  coal  mine.  Just  what 
was  meant,  therefore,  by  the  expression  *  'stoping  at  the  three 
hundred  foot  level,"  and  what  was  the  "three  hundred  foot 
level"  of  the  mine,  and  to   what  level  ore   between  the  two 
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hundred  and  three  hundred  foot  levels  belonged,  in  the  usage 
and  custom  of  working  mines,  and  whether  or  not  ore  taken 
by  stoping  from  the  bottom  of  a  winze  sunk  from  the  two 
hundred  foot  level  was  ''three  hundred  foot  ore"  or  not,  were 
questions  to  be  correctly  answered  after  hearing  parol  evi- 
dence of  the  sense  in  which  they  are  usually  received  when 
used  by  persons  when  engaged  in  mining. 

From  the  record  before  us  it  appeared  in  evidence  that 
''everything  above  the  three  hundred  and  below  the  two  hun- 
dred level"  is  called  the  ''three  hundred  foot  level;"  that,  'Mf 
a  man  wanted  to  go  to  the  three  hundred  foot  level  of  a  mine, 
*  ->  *  Ije  would  stay  right  on  the  level,"  but,  if  told  to 
"stope  at  the  three  hundred  foot  level"  he  would  be  ex- 
pected to  go  *'to  any  point  between  the  two  hundred  and 
three  hundred  [levels], — it  might  be  five  feet  below  two  hun- 
dred, and  the  ore  would  be  carried  to  the  three  hundred  f()ot 
level;"  and  that  ore  between  the  two  hundred  and  three  hun- 
dred levels^  although  "all  tributary  to  the  three  hundred  foot 
level.  *  *  *  is  not  always  taken  out  at  the  three  hun- 
dred foot  level."  From  evidence  of  this  character,  the  court, 
to  give  practical  effect  to  the  lease,  rather  than  an  effect 
which  would  confine  defendants,  in  the  extraction  of  ore,  to 
the  three  hundred  foot  level  alone,  by.  which  interpretation 
defendants  would  substantially  be  denied  the  right  to  extract 
any  ore  from  the  mine,  concluded  that  the  intent  of  the  lan- 
guage used  was  that  the  lessee  "be  restricted  to  the  stoping 
of  ores  above  the  three  hundred  foot  level  and  below  the  two 
hundred."  "It  matters  not,"  added  the  judge  in  his  memo- 
randum opinion,  "that  they  commenced  to  work  and  extract 
ores  between  the  two  levels  referred  to.  If  they  had  started 
at  the  three  hundred,  and  stoped  up  to  the  point  where  they 
were  working  when  temporarily  restrained,  there  would  have 
been  no  controversy,  and  there  is  now  no  just  cause  for  com- 
plaint" 

There  were  conflicts  in  the  evidence  as  to  the  meaning  of 
the  terms  of  the  lease  above  discussed;  plaintiff's  witnesses 
testifying  that,  under  the  provision  of  this  lease  above   re- 
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f erred  to,  stoping  would  begin  at  the  ''back"  of  the  three 
hundred  foot  level,  and  that  ore  would  be  taken  down  to  and 
through  the  three  hundred  foot  level  of  the  mine;  and  there 
were  conflicts  likewise  as  to  timbering  of  the  mine,  but  they, 
like  the  others,  were  resolved  in  defendants'  favor. 

Under  the  firmly  established  rule  of  this  court,  following 
recognized  principles  of  law,  the  granting  or  refusing  to  grant 
preliminary  injunctions  is  so  largely  a  matter  of  discretion  in 
the  district  courts  that  the  supreme  court  will  be  very  slow 
to  interfere  with  the  exercise  of  that  discretion.  We  find 
nothing  in  this  case  to  warrant  a  departure  from  that  rule, 
and  the  order  of  the  district  court  cannot  be  disturbed. 

Affirmed, 
Pembebton,  C.  J.,  and  Pigott,  J.,  concur. 


HENRY  BUCK,  Appellant,  v.  JAMES  T.  FITZGERALD, 
AS  County  Clerk,  etc.,  Respondent. 

[Submitted  October  11, 1896.    Decided  October  12, 1896.] 

Application  to  Enjoin  JPubltc  Act — Interest  of  Applicant — 
Pleading — Sufficiency — Assignment  of  Error, 

1 .  In  an  application  to  enjoin  a  public  officer  from  performing  an  official  act  affeetloK 
the  peeple  generally,  the  applicant  need  not  show  any  special  interest  in  the  result. 

2.  In  an  action  brought  to  restrain  the  county  clerk  from  so  preparing  the  official  ballots 
for  an  election  as  to  include  therein  the  question  of  the  remoTal  of  a  county  seat,  the 
complaint  alleged  that  the  persons  who  made  the  order  under  which  the  clerk  wu 
about  to  act  were  not  the  officers  authorized  so  to  do.  and  that  in  making  the  order 
they  acted  without  the  proper  and  necessary  CTldence  before  them.  Hekl,  that  the 
allegations  In  the  complaint  are  not  inconsistent,  and  that  the  complaint  is  not  am- 
biguous, unintelligible  or  uncertain. 

8.  A  complaint  In  an  action  brought  to  restrain  the  execution  of  an  order  of  county 
commissioners  directing  that  the  question  of  the  removal  of  the  county  seat  should 
be  submitted  to  the  electors,  alleged  that  the  commissioners  refused  to  receive  eri- 
dence  as  to  the  qualiflcatlon  of  the  signers  of  the  petition  on  which  the  order  was 
based,  although  proof  was  offered  to  show  that  a  large  number  of  the  signers  were 
not  qualified.  Htid,  that  the  allegation  Is  Insufficient  in  that  it  does  not  state  that 
the  evidence  offered  would  prove  or  tend  to  show  that  the  petition  was  not  signed  by 
the  requisite  number  of  electors. 

4.  In  an  action  brought  to  restrain  a  county  clerk  from  so  preparing  election  ballets  as 
to  include  therehi  the  question  of  the  removal  of  the  county  seat,  the  oomptaint  al- 


21  Mont.]  Buck  v.  Fitzgerald.  483 

leeed  that  the  three  persons  who  made  the  order  directing  the  clerk  so  to  do  were 
not  county  commissioners  (the  officials  authorized  to  malce  such  order),  and  had  no 
right  or  claim  to  act  as  such,  but  that  there  were  three  other  persons  who  held  the 
office,  and  had  duly  qualifled  and  assumed  the  duties  thereof.  Held,  that  the  com- 
plaint stated  facts  sufficient  to  show  that  the  order  was  made  by  those  who  were 
neither  dt  facto  nor  de  fare  commissioners.  « 

5.    The  objections  and  exceptions  taken  by  the  respondent  cannot  be  assigned  as  error. 

Appeal  from    District    Courts    Ravalli  County;    Frank 
Woody  y  Judge. 

Application   for   an   injunction   by  Henry  Buck   against* 
James  T.  Fitzgerald,  as  county  clerk,  etc.     From  an  order 
refusing  the  same,  the  plaintiff  appeals.     Reversed. 

IL  C.  Stiffs  C.  B,  Calkins  and  Z.  J.  Knapp^  for  Appel- 
lant. 

Cl  B,  Nolan^  R.  A.  O^  Hara  and  R.  Lee  McOvlloch^  for 
Respondent. 

Feb  CuriaA. — ^This  is  an  appeal  from  an  order  refusing  an 
application  for  an  injunction  to  restrain  the  county  clerk  of 
Ravalli  county  from  so  preparing  the  official  ballot  for  the 
election  of  November  8,  1898,  as  to  include  therein  the  ques- 
tion of  the  removal  of  the  county  seat  from  Stevensville  to 
Hamilton.  The  complaint  was  attacked  by  demurrer.  The 
demurrer  was  sustained,  and  the  injunction  refused.  The  case 
was  submitted  on  yesterday,  and  to  preserve  the  rights  of  the 
parties  immediate  decision  is  necessary. 

1.  The  defendant  assails  the  complaint  upon  the  ground 
that  it  does  not  show  that  the  plaintiff  is  a  person  whose  in- 
terests are  distinguishable  from  those  of  the  mass  of  the  resi- 
dents of  Ravalli  county,  and  that,  therefore,  he  has  no  stand- 
ing as  the  real  party  in  interest.  But  the  allegations  of  the 
complaint  in  respect  of  the  interest  of  the  plaintiff  are  similar 
to  those  made  by  the  applicant  for  the  writ  of  certiorari  in 
State  ex  ret.  Amo%  Buck  v.  Board  of  Commissioners  of 
Ravalli  Co.  (decided  by  this  court  Oct.  10,  1898)  ante  p.  469, 
54  Pac.  939.  We  are  of  the  opinion  that  the  principle  there 
announced  is  applicable  here.  For  the  reasons  there  given, 
we  hold  the  complaint  sufficient  in  that  regard. 
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2.  After  stating  facts  Bhowing  the  interest  of  plaintiff,  the 
complaint  alleges,  in  substance,  that  one  Watts,  one  Lucas 
and  one  Williams,  assuming  to  act  as  the  board  of  commis- 
sioners of  Ravalli  county,  had  presented  to  them  a  petition 
signed  by  numerous  persons  representing  themselves  to  be 
electors  of  Ravalli  county,  asking  that  the  county  seat  be 
changed  from  Stevensville  to  Hamilton,  and  that  an  election 
be  held  to  determine  whether  such  removal  should  be  made; 
that  neither  Watts,  Lucas  nor  Williams  was  then  a  commis- 
sioner, or  had  any  legal  or  just  claim  to  act,  or  attempt  to  act, 
in  the  capacity  of  county  commissioner,  and  had  no  right  or 
authority  to  perform  any  act  as  such;  that  three  other  persons 
were  then  and  there  the  county  commissioners,  and  had  duly 
qualified  as  such,  and  had  assumed  the  duties  thereof;  that 
Watts,  Lucas  and  Williams  failed  and  refused  to  receive  or 
consider  any  evidence  tending  to  show  the  qualifications  of  any 
of  the  persons  who  had  signed  the  petition  as  electors,  although 
at  the  time  it  was  presented  and  considered  resident  taxpay- 
ing  electors  of  the  county  asked  to  be  allowed  to  introduce 
proof  to  show  that  a  large  number,  to  wit,  about  300,  of  the 
persons  signing  were  not  electors;  that  they  did  not  have  be- 
fore them,  nor  did  they  consider,  while  entertaining  the  peti- 
tion and  making  the  order  hereinafter  mentioned,  any  evi- 
dence as  to  the  number  of  votes  cast  at  the  election  held  in 
November,  1896,  but  based  their  action  solely  upon  the  peti- 
tion; that  at  the  election  of  November,  1896,  1,875  votes 
were  cast  in  the  county,  and  that  the  petition  so  presented  was 
not  signed  by  electors  of  the  county  equal  in  number  to  one- 
half  of  the  votes  cast  at  that  election,  nor  was  the  petition 
signed  by  more  than  700  electors,  and  that  about  3o  persons 
who  had  signed  the  petition  caused  to  be  presented  with  the 
petition  a  notice  of  their  withdrawal  from  it;  that  Watts,  Lu- 
cas and  Williams  thereupon  made  a  pretended  order,  and 
caused  the  same  to  be  entered  in  the  journal  kept  for  the  pur- 
pose of  recording  the  proceedings  of  the  board  of  commis- 
sioners, to  the  effect  that  the  question  of  the  removal  of  the 
county  seat  as  prayed  for  in  the  petition  be  submitted  to  the 
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electors  of  the  county  on  November  8,  1898;  that  such  pre- 
tended order  was  therefore  utterly  void,  though 
fair  upon  its  face ;  and  that  by  virtue  of  such 
order  the  defendant  will  so  prepare  the  oflScial 
ballot  as  to  submit  to  the  electors  the  question  of  re- 
moving the  county  seat.  These  allegations  are  said  to  be  am- 
biguous, unintelligible  and  uncertain,  in  that  it  does  not  ap- 
pear therefrom  whether  the  injury  threatened  arises  from  the 
fact  that  Watts,  Lucas  and  Williams  were  illegally  in  oflSce  as 
commissioners,  or  from  an  illegal  act  performed  by  them 
while  constituting  the  board  of  commissioners,  or  from  an  il- 
legal act  threatened  to  be  performed  by  the  defendant.  Suc- 
cinctly stated,  the  defendant's  position  is  that  it  cannot  be  de- 
termined from  the  complaint  whether  plaintiff  intends  to  rely 
upon  the  fact  that  Watts,  Lucas  and  Williams  were  neither  de 
jure  nor  de  facto  commissioners,  or  upon  the  fact  that,  as  offi- 
cers de  factoy  they  wrongfully  made  the  order  complained  of. 
He  urges  that  the  latter  position  is  inconsistent  with  the  for- 
mer, and  that  the  two  cannot  stand  together.  The  complaint 
in  this  respect  ii  not  subject  to  the  objections  specifically 
urged.  Allegations  that  the  order  was  not  made  by  the  board 
of  commissioners,  and  that  the  persons  who  made  the  order 
acted  without  evidence  other  than  the  petition,  which  is  al- 
leged to  be  signed  by  less  than  the  requisite  number  of  elec- 
tors, are  not  inconsistent  the  one  with  the  other,  nor  do  they 
render  the  complaint  ambiguous,  unintelligible  and  uncertain. 
If  the  order  was  not  the  act  of  the  board  of  commissioners  de 
jure  or  de  facto^  it  was  void;  if,  in  the  opinion  of  the  plain- 
tiff, it  was  for  the  other  reason  likewise  of  no  effect,  the  state- 
ment of  the  facts  upon  which  that  reason  is  based  does  not  in- 
ject the  element  of  .  uncertainty  or  ambiguity  into  the  aver- 
ments, nor  render  them  unintelligible;  and  this  is  manifest 
whether  the  statement  of  facts  be  sufficient  or  not  to  show  the 
defect  in  or  nullity  of  the  order. 

3.  One  of  the  grounds  of  demurrer  is  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  averments  of  the  complaint  as  to  the  making  of  the  order 
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without  evidence  other  than  the  petition,  and  the  refusal  to  per- 
.  mit  proof  to  show  that  about  300  of  the  signers  were  not 
electors,  are,  in  substance  and  effect,  the  same  as  those  con- 
sidered in  State  ex  rel,  Bv^ek  v.  Board  of  Commissioners  of 
Ravalli  Co.  supra.  In  the  present  case,  as  in  that,  the  evi- 
dence offered  is  not  alleged  to  have  been  of  such  a  character 
as  would  prove  or  tend  to  show  that  the  petition  was  not  signed 
by  electors  equal  in  number  to  one-half  of  the  votes  cast  in 
1896.  Following  the  rule  of  that  case,  we  must  hold  that 
these  allegations  are  insufficient. 

The  charge  that  the  persons  making  the  supposed  order  were 
not  commissioners  dejure  is  directly  made,  and,  while  it  must 
be  conceded  that  the  acts  of  de  facto  officers  are  valid,  and  that 
persons  holding  over  after  their  terms,  and  publicly  continu- 
ing to  exercise  the  duties  and  functions  of  their  former  posi- 
tions, are  officers  de  facto^  we  think  the  allegations  of  the 
complaint,  reasonably  interpreted,  are  to  the  effect  that  Watts, 
Lucas  and  Williams  were  mere  usurpers.  The  facts  stated 
fairly  import  that  the  order  was  made  by  men  who  were 
neither  dejure  nor  de  facto  commissioners,  and  hence  that  the 
order  was  not  the  act  of  the  board  of  commissioners,  in  which 
alone  is  lodged  the  power  attempted  to  be  exercised  by  Watts 
and  his  two  associates.  If  it  be  proved  that  they  were  not 
commissioners  de  facto  or  dejure  at  the  time,  the  order  is,  of 
course,  void. 

4.  The  defendant  complains  of  the  action  of  the  court  in 
permitting  plaintiff  to  amend  the  title  of  the  action  by  substi- 
tuting <^ James  T.  Fitzgerald,  as  county  clerk  and  recorder,'' 
for  * 'James  T.  Fitzgerald/'  Objections  made  and  exceptions 
taken  in  the  court  below  by  the  respondent  may  not  properly 
be  assigned  as  errors  here.  Furthermore,  the  transcript  does 
not  sustain  the  assertion  of  the  defendant,  since  it  fails  to  dis- 
close the  title  of  the  cause  prior  to  the  amendment. 

The  order  appealed  from  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion.     I^t  remittitur  issue  forthwith. 

Reversed  and  remanded. 
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GREAT  FALLS  WATER  WORKS  COMPANY,  Respond- 
ent, V.  THE  GREAT  NORTHERN,  RAILWAY 

COMPANY  AND  OTHERS,  APPELLANTS. 
[Submitted  April  4, 1898.    Decided  Oct  17, 1898.) 

Eaaementa — Right    of    Way — Substitution — Parol    Grant — 
License — Admerae  Possession. 
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Eassments— Hi(77it  of  Way—SuhftitutUm.—A  right  of  way  for  a  water  main  was 
given  by  deed  containing  a  description  of  the  route  to  be  taken;  subsequently  the 
grantee  sought  to  obtain  a  change  in  the  route  so  that  it  might  correspond  to  that 
contained  in  the  deed  prevlousiy  drawn.  This  request  was  refused  and  had  been  re- 
fused before  the  dellyery  of  the  deed  referred  to;  the  president  of  the  corporation 
grantor  afterwards  orally  authorized  the  grantee  to  lay  its  water  main  along  the  line 
described  in  the  rejected  deed;  the  testimony  did  not  show  that  the  easement 
granted  was  abandoned,  or  that  the  right  of  way  sought  should  be  giyen  and  ao> 
cepted  in  lieu  of  the  one  granted:  Held,  that  the  evidence  would  not  ^stain  a  find- 
ing of  an  agreement  for  the  substitution  of  one  right  of  way  for  the  other. 
Eabbmjent— Parol  Grant.—An  easement  is  an  interest  in  land  and  cannot  be 
created  or  granted  except  by  deed  or  prescription. 

LicBKSB.— A  license  to  lay  a  water  main  over  or  through  land  may  be  given  by 
parol,— as  no  interest  in  the  land  is  given;  but  the  license  may  be  revoked  at  any 
time,  even  after  it  has  been  executed  and  money  expended  in  reliance  thereon,— the 
licensee,  however,  has  a  reasonable  time  after  notice  of  revocation,  within  whicli 
to  remove  his  property. 

LiCBNBE— Adverse  PoMesrton.— A  license  cannot  ripen  into  an  easement,  as  there 
cannot  be  an  adverse  possession  by  one  in  possession  under  a  license. 
LicsNBB— Creation— Agency— SstoppeL—PlaintilT  applied  to  the  superintendent  of 
defendant's  grantor  for  permission  to  lay  a  water  main  over  the  premises  subse- 
quently conveyed ;  he  referred  plaintiff  to  his  superior  officers,  by  whom  the  right 
was  refused;  plaintiff,  however,  laid  its  main,  and  thereafter  defendant  purchased 
the  property:  Held,  that  no  easement  had  been  created,  and  defendant  was  not 
estopped  to  deny  that  no  easement  had  been  granted. 

Under  a  deed  of  a  fright  to  lay  a  water  main  from  a  pumping  station,  and  "after 
crossing  [a  certain  railroad  branch],  along  the  southerly  line  of  the  right  of  way  of 
the  said  branch  to  Tenth  avenue,"  the  main  should  intersect  the  branch  at  the  near- 
est point  thereon  from  the  pumping  station. 


Appeal  Jro?n  District   Court, 
Judge. 


Cascade  County/    J.    Leslie^ 


Injunction  by  the  Great  Falls  Water  Works  Company 
against  the  Great  Northern  Railway  Company  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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Complaint  for  injunction  to  restrain  defendants  (appellants ^ 
which  are  railroad  corporations  operating  railroads  at  Great 
Falk»,  from-  tearing  up  certain  water  mains  laid  by  plaintiff 
(respondent)  from  its  pumping  station  on  the  Missouri  river 
to  connect  with  its.  general  water  system  at  the  city  of  Great 
Falls.  Plaintiff  owns  a  franchise  to  maintain  and  operate  a 
water  works  system  at  Great  Falls,  with  privilege  of  laying 
mains  in  the  streets  and  alleys  of  said  city,  which  system  was 
in  o}>eration  in  January,  1-896,  when  this  action  was  com- 
menced. On  March  31,  1889,  plaintiff  purchased  from  the 
Great  Falls  Water  Power  &  Townsite  Company,  hereafter 
called  the  ''Townsite  Company,"  certain  realty  then  owneil 
by  the  townsite  company.  Conveyance  of  this  property  was 
by  deed  in  writing,  and,  in  addition  the  grant  of  the  parcel 
for  a  pumping  station,  the  deed  contains  a  grant  as  follows: 
'  'And  the  .right  of  way  necessary  to  lay  water  mains  is  hereby 
granted  to  said  second  party,  its  successors  and  assigns,  but 
the  same  shall  be  laid,  after  crossing  the  Sand  Coulee  Branch 
of  the  Montana  Central  Railway  Company,  along  the  south- 
erly line  of  the  right  of  way  of  the  said  branch  to  Tenth  ave- 
liue  south,  in  the  city  of  Great  Falls,  and  from  the  point 
where  the  same  intersects  said  Tenth  avenue  south  the  said 
mains  shall  be  laid  in  the  said  streets  and  alley  ways  of  said 
city.''  Plamtiff  built  its  pumping  station  on  part  of  the 
realty  so  purchased,  and  laid  mains  to  connect  therewith. 
After  the  delivery  of  the  deed  above  referred  to,  plaintiff  con- 
tends that  the  line  of  right  of  way  "was  changed  and  raodi- 
ticd  by  mutual  consent  and  agreement  of  the  townsite  com- 
pany and  the  water  company  so  that  the  same  should  be  in  a 
practically  straight  line  from  the  said  pumping  station  *  * 
*  to  the  western  terminus  of  Ninth  avenue  south,  in  wiid 
city,  as  then  platted;  that  said  line  of  right  of  way  for  the 
laying  of  water  mains  was  then  and  there,  by  the  consent  and 
agreement  of.  the  said  townsite  company  and  said  water  com- 
pany duly  substituted  for  and  in  place  of  the  said  right  of  way 
for  said  mains  as  described  in  said  deed,  and  it  was  understood 
and  agreed  that  said  right   of   way  for   mains  so  substituted 
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should  be  and  become  a  right  of  way  for.  any  and  all  water 
mains  which  might  become  necessary  to  lay  from  said  pump- 
ing station  to  said  city  in  the  proper  carrying  out  of  the  terms 
and  conditions  of  said  ordinance,  and  furnish  said  city  and  its 
inhabitants  with  water;  that  in  pursuance  of  said  consent  and 
agreement  and  change  and  modijScation  of  said  right  of  way 
for  water  mains  the  said  water  company  immediately  entered 
upon  said  right  of  way  so  agreed  upon,  and  did  construct  and 
lay  a  certain  water  main  from  said  pumping  station  to  the 
western  terminus  of  Ninth  avenue  south  in  practically  a 
straight  line;  that  said  main  was  laid  with  the  full  concur- 
rence and  consent  of  the  said  townsite  company  and  said 
water  company,  and  that  the  same  has  ever  since  been  main- 
tained by  said  water  company  and  its  successors  in  interest 
over  said  right  of  way  without  objection,  let,  or  hindrance 
from  any  person  or  persons,  corporation  or  corporations;  that 
the  plaintiff  and  its  predecessors  in  interest  have  maintained 
and  operated,  held  and  owned,  continuously-,  openly,  notor- 
iously, and  under  a  claim  of  right,  since  August,  1889,  to  the 
present  time,  the  said  right  of  way  as  agreed  upon  in  substi- 
tution for  the  right  of  way  described  in  said  deed." 

When  the  franchise  was  granted,  and  the  aforesaid  deed 
was  delivered,  and  the  alleged  substitution  of  right  of  way 
was  made,  and  until  August,  1890,  the  townsite  company 
owned  all  the  ground  involved  herein;  but  on  August  15, 
1890,  it  conveyed  to  the  St.  Paul,  Minneapolis  &  Manitoba 
Railway  Company  certain  lots,  numbered  1  and  8,  excepting 
therefrom  so  much  of  the  said  premises  as  are  described  in 
the  deed  heretofore  mentioned  between  the  townsite  company 
and  the  water  company,  dated  March  31,  1889.  This  convey- 
ance to  the  railroad  company  is  alleged  to  have  been  with 
knowledge  of  the  claim  and  rights  of  plaintiff  and  its  prede- 
cessors. Defendants  the  Montana  Central  and  Great  North- 
ern Railway  Companies  are  operating  railway  lines  over  said 
lots  1  and  8.  Plaintiff,  finding  its  original  main  inadequate 
to  supply  the  city  and  its  Inhabitants  with  water,  proceeded, 
in    1895,  at  considerable  expense,  and  with  defendants^  full 
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knowledge,  to  lay  another  main  parallel  to  the  original  one, 
about  18  feet  away,  and  was  about  to  cross  the  said  lots  1  and 
8  with  the  new  main,  when  interfered  with  by  defendants. 
Plaintiff  owns  the  only  system  of  water  supply  for  the  city, 
and  alleges  that  it  will  suffer  irreparable  damage  unless  al- 
lowed to  carry  out  its  obligations  to  supply  the  city  and  its 
inhabitants.  Plaintiff  also  alleges  that  by  reason  of  the  mod- 
ification of  the  right  of  way  and  its  holding,  occupancy,  use^ 
and  possession  since  August,  1889,  with  defendants'  full 
knowledge,  it  has  become  and  is  the  absolute  owner  of  said 
right  of  way,  and  by  defendants'  acts  and  failure  to  object  to 
plaintiff's  occupancy  and  use  they  are  estopped  from  contest- 
ing plaintiff's  right  to  occupy  said  ground  as  a  right  of  way. 

The  defendants  deny  any  modification,  or  change,  or  sub- 
stitution in  the  original  deed,  or  that  any  main  was  eyer  laid 
in  pursuance  of  any  change  in  the  right  of  way  described  in 
the  deed  delivered  to  plaintiff;  deny  that  thB  first  main  was 
laid  under  claim  of  right  on  the  part  of  plaintiff,  but  admit 
that  the  main  was  laid  with  the  concurrence  and  consent  of 
the  townsite  company,  and  has  been  maintained  since  by  the 
license  of  the  townsite  company  and  its  successors  down  to 
within  six  months  preceding:  the  institution  of  this  suit,  I^- 
fendants  plead  the  purchase  of  the  property  involved  by  the 
deed  from  the  townsite  company  of  August,  1890,  with  the 
exception  therein  heretofore  described,  and  aver  actual  occu- 
pation and  possession  of  the  whole  of  the  premises  by  rail- 
way lines  long  before  March,  1890.  The  necessity  to  lay  the 
new  main  along  the  line  adopted  is  denied,  it  being  pleaded 
that  it  can  well  be  laid  along  the  course  described  in  the  deed 
from  the  townsite  company  to  the  plaintiff.  Defendants  ask 
to  have  their  title  (juieted,  and  that  plaintiff  be  required  to 
remove  both  its  mains  within  a  reasonable  time. 

The  case  was  tried  by  the  court.  Findings  and  conclusions 
for  plaintiff.  New  trial  was  denied.  Defendants  appeal. 
Further  facts  in  the  case  appear  in  the  opinion. 

A,  J.  Shores,  for  Appellant. 
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There  are  two  principal  questions  to  be  determined  in  this 
case.  First,  does  the  evidence  show  a  right  in  the  water 
company  to  maintain  its  original  main  in  its  present  condi- 
tion ?  Second,  has  the  water  company  established  its  right  to 
an  injunction  against  interference  with  the  laying  of  the 
second  main  ?  These  two  questions  are  entirely  distinct  and 
do  not  necessarily  require  the  same  answer.  Of  course  if  the 
right  of  the  water  company  to  continue  its  original  main  in  its 
prejsent  condition  cannot  be  sustained,  it  could  hardly  be  pre- 
tended that  it  has  any  right  to  lay  the  new  main,  but  on  the 
other  hand  it  does  not  follow  that  there  is  a  right  to  lay  the 
new  main,  even  if  the  court  should  find  that  the  original  main 
cannot  now  be  disturbed.  (Citing,  Laimed  v.  Larned^  11  Met. 
421;  PopeY.  DevereuXj  5  Gray,  409;  Vol.  2  Wash,  on  Real 
Prop.  340;  Ilowlett  v.  MUleVy  63  Cal.  185;  Swayne  v.  Sea- 
monsy  9  Wall.  254;  Chesapeake  cfe  O,  Canal  Co,  v.  Bay^  101 
U.  S.  522;  Tiedeman  on  Real  Property,  Sec.  597;  Washburn's 
Easements  and  Servitudes,  Sec.  6;  Totel  v.  Bonefoy^  (I'l-)  ^^ 
N.  E.  686;    CrusdcUe  v.  Lannigan,    (N.    Y.)  29   N.   E.    824; 

Cook  V.  Steams^  11  Mass.  533;  Stevens  v.  Stevens^  52  Mass. 
251;  Hodgkins  v.  Fa/rrington^  150  Mass.  19;  Tfwmke  v. 
Fielder,  64  N.  W.  1030;  Wilson  v.  St  F.,  M.  i&  M.  Ry,  Co, 
41    Minn.    56;   Johnson  v.    Skillman,    25   Minn.   95;  Minn, 

Western  Ry.  Co.  v.  M.  A  St.  Z.  Ry.  Co.,  59  N.  W.;  Minn. 
MUl  Co.  V.  Minn,  db  St.  L.  Ry.  Co.,  51  Minn.  304;  Flick 
V.  Bdl,  42  Pac.  813;  Steioardv.  Stevens,  15  Pac.  786;  Kijyp 
V.   Crenan,  7  N.  W.  418.) 

Clayherg,  Corbett  A  Gunn,  for  Respondent. 

The  following  legal  propositions  seem  to  be  conclusive  in 
our  favor:  First,  the  right  of  way  granted  by  deed  can  be 
modified  by  a  subsequent  executed  parol  agreement.  {Le- 
Fevre  v.  LeF&vrey  8  Am.  Dec.  696;  Jackson  v.  Litch,  62  Pac. 
St.  451;  Pope  v.  Devereaux^  5  Gray  409;  Lamed  v.  Ijirned, 
11  Met.  421;  Swain  v.  Seamens,  9  Wall  254;  Chesapeake  etc. 
Canal  Co.  v.  Ray,  101  U.  S.  522;  Hewlett  v.  Miller,  63  Cal. 
185;  Rummilv.  Rohhins,  77  Me.  193;  Sec.  228  Civil  Code; 
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Kent  Furniture  etc,  Co.  v.  Long^  69  N.  W.  657.)  Here  the 
modification  was  of  the  entire  right  of  way.  The  deed  gave 
a  right  of  way  to  lay  necessary  mains,  not  just  one  main. 
According  to  the  testimony  of  all  the  witnesses,  the  change 
was  of  the  ''right  of  way."  This  would  give  the  same  rights 
with  the  new  route  as  were  granted  with  the  old.  If  a  con- 
sideration were  necessary,  it  plainly  appears,  (a.)  The  sur- 
render of  the  old  right  of  way.  (b. )  The  additional  benefit 
to  accrue  to  the  townsite  company,  by  having  the  main  where 
it  could  supply  lots  then  on  sale  on  both  sides  of  the  street. 
Second,  if  it  is  considered  as  a  parol  agreement  to  grant  a 
right  of  way,  it  having  been  executed  by  the  water  company, 
the  result  is  the  same.  ( Ilazletcni  v.  Ptitjiam^  54  Am.  Dec. 
15S,  and  notes  Rindge  v.  Baker^  57  N.  Y.  209;  Wynn  v. 
Garland,  68  Am.  Dec.  190;  Russell  v.  HuJibard,  59  111.  335; 
Dill  oil  v.  Crook,  11  Bush.  321;  GiUnore  v.  Armstrong,  ^^  N. 
W.  998;  Simo7is  v.  MoreJtouse,  88  Ind.  391;  Robinson  v. 
Thrailkill,  110  Ind.  117;  Flickingei^  v.  Shaxo,  87  Cal.  126.) 
Third,  if  it  is  considered  as  a  mere  parol  license  to  enter  and 
lay  the  pipe,  it  became  irrevocable  by  the  acts  of  the  water 
company,  {^yilson  v.  Chalfant,  15  Oh.  248;  Snovyd^-n  \, 
^Yilas,  19  Ind.  10;  Rerick  v.  AWvi,  14  Serg.  &  R.  267;  Rar- 
itan  W.  P.  Co,  V.  Veghte,  21  N.  J.  Eq.  475;  Lee  v.  McLeod, 
12  Nev.  280;  McBroon  v.  Thompson,  37  Pac.  57;  Joseph  v. 
Wild,  45  N.  E.  467;  De Graff enried  \.  Sarage,  47  Pac.  902.) 
Fourth,  defendants  are  in  the  bame  condition  by  virtue  of  an 
estopi^el.  (Goodin  v.  Canal  Co,,  18  Oh.  St.  169;  Mitchell"^, 
Xeio  Orleans,  6  So.  522;  Railroad  v.  Prudden,  2u  N.  J.  Eq. 
530;  Railroad  Co,  v.  Delaioare  Co,,  21  N.  J.  Eq.  283; 
^Southern  Marble  Co.  v.  Darnell,  21  S.  E.  531;  Duke  v.  Grif- 
Jith,  35  Pac.  512;  Curtis  v.  Water  Co,,  25  Pac.  378;  Na- 
tional Water  Works  Co,  v.  Kansas  City,  65  Fed.  691;  Law- 
rence V.  Railway  Co.,  4  Am.  St.  265;  McAulay  v.  Raiiroad 
Co.,  78  Am.  Dec.  627;  Mosher  v.  Railroad  Co.,  60  Mo.  329: 
Marble  v.  Whitney,  28  N.  Y.  297.)  Fifth,  the  adverse  and 
continuous  occupancy  for  more  than  live  years  gave  us  this 
right  of  way  beyond  question.  {Pavy  v.  Vance,  46  N.  E. 
898.) 
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But  should  the  court  be  inclined  to  the  opinion  that  the 
agreement  of  July  only  applies  to  the  old  main,  and  that  the 
right  of  way  for  the  new  main  must  be  claimed  under  the 
deed,  in  such  case  it  is  apparent  under  the  above  authorities 
that  at  least  up  to  Tenth  avenue  south  as  extended,  the  new 
main  must  be  sustained.  This  on  the  ground  of  estoppel. 
Also  on  the  construction  of  deed  itself.  It  gives  the  right  to 
lay  the  main  anywhere  on  the  tracts  lots  one  (1)  and  eight  (8), 
onljT  requiring  us  to  cross  the  railroad  track  south  of  Tenth 
avenue,  and  follow  along  the  railroad  right  of  way  to  said 
street.  No  definite  point  of  crossing  the  railroad  track  being 
mentioned,  we  could  select  the  line,  and  having  done  so  with- 
out objection  and  laid  our  pipe,  the  description  was  thereby 
made  definite.  (Banno7iY.  Angdeir,  2  Allen  128;  Stone  v. 
Clark,  1  Met.  378;  Wi/nkoop  v.  Burger^  12  Johns.  222;  Jen- 
nison  v.  Walker^  11  Gray  423;  Onthanh  v.  Railroad  Co,,  71 
N.  Y.  194.)  Counsel  seems  to  rely  upon  the  proposition  that 
the  water  company,  being  entitled  to  exercise  the  right  of 
eminent  domain,  if  it  desired  to  lay  the  pipe  line  where  it  did, 
it  should  have  condemned  a  right  of  way.  All  that  would 
seem  necessary  in  reply  to  this  is  that  the  right  of  way  has 
been  occupied  peaceably  by  the  water  company,  under  a  claim 
of  right,  and  that  if  the  water  company  has  no  right  to  lay  its 
main  at  that  place  and  has  the  right  to  exercise  eminent  do- 
main, the  fact  that  it  has  laid  its  main  would  place  the  burden 
upon  the  railroad  company,  if  it  objected  to  it,  to  institute 
suit  for  damages  for  the  occupation.  [Lawrence  v.  Railroad 
Co.,  4  Am.  St.  Rep.  265;  McAulay  v.  Western  R.  R,  Co,.  78 
Am.  Dec.  627;  R,  R,  Co.  v.  Prudden,  20  N.  J.  Eq.  535; 
J?rie  Ry.  Co.  v.  Delaware  Co.,  21  N.  J.  Eq.  283;  Mitchell \. 
Ne\D  Orleans,  etc.,  Ry.  Co.,  6  So.  522.) 

Hunt,  J. — We  gather  from  the  evidence  that  Tenth  avenue 
south,  in  the  city  of  Great  Falls,  lies  between  Ninth  avenue 
south  and  the  water  company's  water  station;  that- the  Sand 
Coulee  Branch  of  the  Montana  Central  Railroad  runs  across 
the  lots  involved,  and  was  in  operation  before  the  townsite 
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company  conveyed  an  easement  to  the  water  company  by  the 
deed  dated  March  31,  1889;  that  instead  of  running  its  mains, 
after  crossing  the  Sand  Coulee  Branch  of  the  Montana  Cen- 
tral, along  the  southerly  line  of  the  right  of  way  of  the  said 
branch  to  Tenth  avenue  south,  and  from  the  point  where  the 
same  intersects  Tenth  avenue  south  in  the  streets  and  alleys  as 
required  by  the  deed,  plaintiff  laid  its  pipe  directly  to  Ninth 
avenue  south. 

It  is  now  argued  that  the  evidence  shows  that  in  July,  4889, 
the  townsite  company,  acting  through  its  president  and  secre- 
tary, orally  agreed  to  a  modification  of  the  right  of  way  de- 
scribed in  the  deed,  and  that  pursuant  to  such  agreement  the 
main  entered  Ninth  avenue  south  instead  of  Tenth.  And  upon 
this  oral  ^^modification"  or  ' 'substituted"  right  of  way  plain- 
tiff contends  it  may  rely  as  fully  as  though  a  grant  had  been 
specifically  described  in  the  deed. 

T.  £.  Collins,  a  member  of  the  Great  Falls  Water  Company 
in  1889,  and  the  official  of  the  company  who  managed  its  af- 
fairs until  it  began  to  sell  water,  negotiated  for  the  site  for  the 
pumping  station,  which  was  practically  given  to  the  plaintiff 
by  the  townsite  company.  These  negotiations  commenced  in 
1889  with  C.  A.  Broadwater,  then  president  of  the  townsite 
company.  Mr.  Collins  said  that  the  route  was  planned,  and  a 
draft  made  of  a  line  direct  from  the  pumping  station  to  Ninth 
avenue  from  the  works.  This  was  talked  of  before  the  exe- 
cution of  the  deed  above  referred  to  and  delivered,  and  nego- 
tiations were  made  on  that  basis.  A  deed  was  prepared  early 
in  the  spring  of  18E9,  conveying  a  right  of  way  and  pumping 
station  to  the  water  company,  the  line  of  right  of  way  being 
direct  from  the  pumping  station  to  Ninth  avenue  from  the 
works.  This  right  of  way  crossed  part  of  the  southwest  block 
of  the  town  lying  between  Ninth  and  Tenth  avenues  south. 
This  deed,  however,  was  not  signed,  so  another  one  was  exe- 
cuted, describing  the  right  of  way  heretofore  referred  to  and 
granted,  which  is  different  from  the  proposed  route  included 
in  the  first  deed,  not  executed.  The  water  company  objected 
to  the  route  included  in  this  latter  deed  on  account  of  expense 
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to  be  incurred  by  following  the  line  described,  and  because 
there  was  no  one  to  be  served  on  the  Tenth  avenue  property, 
which  was  not  then  on  the  market.  Nevertheless,  the  deed 
was  accepted  by  the  company,  and  no  change  was  made  in  the 
terms  thereof.  Mr.  Collins  further  testified  that  immediately 
thereafter  negotiations  were  opened  for  a  change  of  right  of 
way;  the  result  being  that  Broadwater,  president  of  the  town- 
site  company,  verbally  authorized  the  water  company  to  lay 
the  main  in  a  direct  line  from  the  pumping  station  to  Ninth 
avenue  south  at  its  western  terminus,  so  as  not  to  pass  the 
platted  lots  as  shown  by  the  first  line.  The  water  company 
then  constructed  the  line  from  the  pumping  station  along  the 
western  terminus  to  Ninth  avenue  south,  without  objection  by 
any  one.  On  cross-examination  Mr.  Collins  testified  that  it 
was  early  in  July,  1889,  that  he  and  Broadwater  definitely 
determined  that  the  main  could  be  laid  as  it  afterwards  was 
laid.  Witness  remembered  an  interview  with  Broadwater,  in 
which  he  told  him  the  water  company  would  want  another 
deed,  and  Broadwater  said  he  had  made  two  already,  and  that 
was  enough,  that  he  would  not  be  bothered  with  any  more; 
that  witness  then  explained  to  Broadwater  the  benefit  to  both 
parties  by  the  proposed  change,  whereupon  Broadwater  agreed 
that  the  line  to  Ninth  avenue  was  satisfactory;  that  the  first 
deed  prepared  showed  practically  the  line  adopted,  but  that 
the  townsite  company  refused  to  execute  it,  after  having 
agreed  to  give  it.  A  month  afterwards,  perhaps,  witness 
continued,  the  deed  actually  delivered  and  accepted  was  pre- 
pared; that  no  agreement  was  ever  entered  into  between  the 
water  company  and  the  railroad  companies  with  reference  to  a 
license  of  any  kind,  and  that  no  objection  was  made  by  the 
railway  people  to  the  water  company's  crossing  the  tracks  with 
its  pipe  lines;  nor  did  the  water  company  apply  to  the  railway 
companies  for  permission  to  lay  its  main. 

This  testimony  is  the  most  material  in  the  case,  inasmuch 
as  it  is  the  basis  of  the  plaintiff's  claim  of  an  absolute  grant. 
We  cannot  agree,  though,  that  it  warrants  the  contention  that 
there  was  a  substitution  of  the  right  of  way  occupied  for  that 
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granted,  or  that  it  was  ever  understood  that  the  easement  con- 
veyed was  to  be  abandoned  by  the  water  company,  and  that 
the  line  which  was  occupied  was  the  only  one  claimetL  The 
refusal  of  Broadwater  in  the  first  instance  to  execute  a  deed 
direct  to  Ninth  avenue  shows  the  unwillingness  of  the  townsite 
company  at  that  time  to  do  what  respondent  now  argues  it 
afterwards  did  by  oral  modification  of  the  written  deeH.  Sub- 
sequently the  deed  of  grant  to  Tenth  avenue  south  was  exe- 
cuted, delivered  and  accepted.  There  was  no  possible  mibtake 
in  its  terms;  on  the  contrary,  there  seems  to  have  been  un- 
usual care  exercised  by  both  parties;  and,  although  the  water 
company  did  not  get  the  right  of  ^ay  it  first  sought,  it  did  get 
a  deed  of  an  easement  and  accepted  the  same.  Previous  ne- 
gotiations culminated  in  the  delivery  and  acceptance  of  thi<s  in- 
strument. The  various  conversations  had  prior  to  its  execu- 
tion in  relation  to  its  contents  ceased  thereafter  to  be  of  ma- 
terial value.  Then  the  water  company  took  up  the  matter 
again,  and,  for  reasons  of  convenience  and  economy,  sought  to 
obtain  another  right  of  way,  by  which  its  main  would  go  down 
to  Ninth  avenue  south;  in  other  words,  it  tried  to  get  what 
had  theretofore  been  positively  refused  by  the  townsite  com- 
pany. Thereafter  Broadwater,  president  of  the  townsite  com- 
pany, verbally  '^authorized"  the  water  company  to  '*lay  the 
main  in  a  direct  line  from  the  pumping  station  to  Ninth  avenue 
south  at  its  western  terminus,  so  as  not  to  pass  the  platted  lots 
as  shown  by  the  first  line;"  but  he  again  refused  to  give  a  deed 
therefor.  The  water  company  afterwards  laid  its  first  main 
from  the  pumping  station  to  Ninth  avenue  south,  but  as  yet 
has  never  made  use  of  the  easement  described  in  the  deed. 

Passing,  as  unnecessary  for  decision,  the  serious  question  of 
Broadwater's  authority  to  represent  the  townsite  company  by 
oral  agreement  to  a  modification  or  change  of  a  right  of  way 
from  that  described  in  the  deed,  and  assuming  he  did  have 
such  power,  we  yet  fail  to  find  substantial  evidence  to  support 
any  greater  claim  on  respondent's  part  than  a  right  resting 
simply  in  a  parol  license  to  lay  the  main  then  desired  to  be  laid 
in  a  direct  line  from  the  pumping  station  to  Ninth  avenue 
south. 
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Mr.  Collins  does  not  testify  that  he  agreed  with  Broadwater 
that  the  water  company  would  abandon  the  easement  granted, 
or  that  the  one  sought  should  be  given  and  accepted  in  lieu  of 
the  one  granted;  and  it  is  our  opinion,  from  the  evidence,  that 
the  findings,  predicated  upon  the  argument  of  a  substituted  or 
exchanged  right  of  way,  are  clearly  against  the  evidence,  and 
cannot  stand.  The  water  company  therefore  still  owns  its 
easement  as  described  in  the  deed.  This  is  an  absolute  right 
by  grant.  There  is  no  evidence  of  its  surrender  or  abandon- 
ment by  the  company,  or  of  the  performance  of  any  act  by 
the  appellants,  or  their  predecessors  in  interest,  inconsistent 
with  a  recognition  of  the  water  company's  rights  under  the 
deed. 

The  judgment  of  the  district  court  in  effect  awarded  the 
water  company  an  easement.  This  would  require  that  the 
water  company  have  an  interest  in  the  land  across  which  the 
pipes  are  laid.  Such  an  interest,  however,  cannot  be  created 
or  granted  except  by  written  deed  or  conveyance,  or  by  pre- 
scription. A  license,  on  the  other  hand,  being,  by  the  defini- 
tion of  Jones  in  his  late  book  on  easements,  <<a  personal  and 
revocable  privilege  to  do  some  act  or  series  of  acts  upon  the 
land  of  another  without  possessing  any  estate  therein,''  may 
be  created  by  parol.  The  one  gives  immunity  to  the  licensee 
while  acting  under  the  privilege,  but  yet  confers  no  vested 
right  by  which  he  can  rightfully  enjoy  it  contrary  to  the  will 
of  the  grantor;  while  an  easement  implies  a  permanent  interest 
in  the  land.  (  Wiseman  v.  Lv^ksinger,  N.  Y.  38  Am.  Rep. 
483.)  The  water  company,  under  its  license,  was  given  the 
right  to  enter  upon  the  line  of  right  of  way  actually  subse- 
quently occupied,  subject  to  the  will  of  the  townsite  company; 
but  to  enforce  an  oral  agreement  pertaining  to  real  estate  the 
rule  is  there  must  be  a  complete  and  sufficient  contract, 
founded  not  only  on  a  valuable  consideration,  «*but  its  terms 
defined  by  satisfactory  proof,  accompanied  by  acts  of  part 
performance  unequivocally  referable  to  the  supposed  agree- 
ment." {CronJchite  v.  Cronkhite,  94  N.  Y.  323.)  There  is 
no  such  case  before  us. 
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Having  now  distinguished  the  attitude  of  the  water  com- 
pany towards  the  townsite  company  when  it  entered  upon  the 
premises  occupied  as  that  of  a  mere  parol  licensee,  is  the  posi- 
tion correct  that,  because  the  main  was  laid  at  great  expense, 
without  objection  from  the  owner  of  the  ground  or  the  rail- 
road companies,  and  maintained  over  six  years  before  the  suit 
was  instituted,  its  right  has  become  fixed  by  continuous  ad- 
verse possession  under  a  claim  of  right,  and  is  the  proposition 
tenable  that  the  parol  license  to  enter  and  lay  the  main  has 
become  irrevocable  by  the  acts  of  the  water  company  ?  The 
principle  of  the  common  law  was  that  a  parol  license  to  be  ex- 
ercised upon  the  land  of  another  creates  an  interest  in  the 
land,  is  within  the  statute  of  frauds,  and  is  subject  to  revoca- 
tion by  the  licensor  at  any  time,  even  though  the  licensee  has 
exercised  acts  under  the  license,  or  made  expenditures  in  re- 
liance thereon.  (Freeman's  note  to  Lawrence  v.  Springer^  31 
Am.  St.  Rep.  715;  24  Atl.  933.)  This  rule  obtains  in 
many  jurisdictions,  while  in  others  the  doctrine  of  estoppel  is 
invoked,  whereby  a  licensor  is  not  allowed  to  revoke  the  li- 
cense where  he  has  suffered  the  licensee  to  do  acts  thereunder, 
or  to  make  expenditures  thereon.  That  a  license  is  revocable 
is  sustained  by  the  decided  weight  of  authority.  From  the 
many  cases  examined  we  have  selected  a  few  where  the  rule  is 
well  stated,  and  where  the  conflicting  authorities  are  reviewed: 

In  Pitzman  v.  Bayce,  111  Mo.  387,  19  S.  W.  1104,  the 
parties  were  adjoining  landowners.  The  plaintiff  laid  a  sewer 
pipe  on  defendants'  land,  without  her  consent,  although  she 
was  informed  of  it,  and  of  its  purpose,  five  years  after  it  was 
laid.  In  1889  plaintiff  expended  several  hundred  dollars  in 
perfecting  his  system  of  drainage.  That  same  year,  defend- 
ant being  about  to  sever  the  pipe  between  her  land  and  that 
of  the  plaintiff,  the  latter  enjoined  the  former  from  disturbing 
the  pipe.  The  court  used  the  following  language:  <<The 
right  in  this  case,  then,  must  be  regarded  as  merely  permis- 
sive; in  short,  a  license.  Now,  from  its  very  nature,  a 
license  is  revocable,  but  the  authorities  are  divided  as  to 
whether  a  license  is  revocable  after  it  has  been  executed,  money 
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expended,  etc.  Touching  this  point,  an  eminent  author  ob- 
serves: ^Some  of  the  cour.ts,  indeed,  deny  the  right  of  the 
[parol]  licensor  even  to  revoke  the  license,  after  outlay  under 
it,  resting  the  case  on  the  ground .  of  estoppel  in  pais,  or 
treating  the  situation  as  equivalent  to  part  performance  of  a 
parol  agreement  for  the  sale  of  an  interest  in  real  estate.  But 
the  better  view,  in  presence  of  the  statute  of  frauds,  appears 
to  be  that,  so  far  as  the  question  of  further  enjoyment  is  con- 
cerned, the  license  may  be  revoked,  though  no  action  can  be 
maintained  against  the  licensee  for  what  he  has  been  induced 
or  led  to  do.'  (Bigelow  on  Estoppel  (5th  Ed.)  666,  667)."  • 
In  Crosdale  v.  Lanigam.,  129  N.  Y.  604,  29  N.  E.  824,  an 
action  was  brought  to  enjoin  defendant  from  tearing  down  a 
stone  wall  erected  on  the  defendant's  land  by  the  plaintiff 
under  a  parol  license  from  the  defendant,  and  in  the  erection 
of  which  the  plaintiff  had  expended  in  labor  and  materials  a 
sum  exceeding  $100.  The  theory  upon  which  that  case  was 
tried  was  that  the  plaintiff  was  a  licensee,  and  had  a  right  to 
build  the  wall  on  the  defendant's  land,  which,  when  executed, 
heame,  in  equity,  irrevocable.  The  trial  judge  followed  the 
rule  that  the  license  to  enter  upon  defendant's  land,  when 
acted  upon  by  the  plaintiff,  conferred  upon  him  a  right  in 
equity  in  the  nature  of  an  easement  to  maintain  the  wall  on 
defendant's  lot.  <<If  thib  claim  is  well  founded,"  said  the  ap- 
pellate court,  < 'there  has  been  created,  without  deed,  and  in 
violation  of  the  statute  of  frauds,  an  interest  in  the  plaintiff 
and  his  assigns  in  the  land  of  the  defendant,  impairing  the 
absolute  title  which  he  theretofore  enjoyed,  and  subjecting  his 
land  to  a  servitude  in  favor  of  the  adjacent  property.  It  is 
quite  immaterial  in  result  that  this  interest  claimed,  if  it  ex- 
ists, is  equitable,  and  not  legal.  An  incumbrance  has  been 
created  upon  the  defendant's  lot,  and  his  ownership,  to  the 
extent  ol  buch  interest,  has  been  divested.  We  are  of  opin- 
ion that  this  judgment  is  opposed  to  the  rule  of  law  estab- 
lished in  this  state.  There  has  been  much  contrariety  of  de- 
cision in  the  courts  of  different  states  and  jurisdictions.  But 
the  courts  of  this  state  have  upheld  with  great  steadiness  the 
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general  rule  that  a  parol  license  to  do  an  act  on  the  land  of 
the  licensor,  while  it  justifies  any.thing  done  by  the  licensee 
before  revocation,  is,  nevertheless,  revocable  at  the  option  of 
the  licensor;  and  this,  although  the  intention  was  to  confer  a 
continuing  right,  and  money  had  been  expended  by  the 
licensee  upon  the  faith  of  the  license.  This  is  plainly  the 
rule  of  the  statute.  It  is  also,  we  believe,  the  rule  required 
by  public  policy.  It  prevents  the  burdening  of  lands  with  re- 
strictions founded  upon  oral  agreements,  easily  misunder- 
stood. It  gives  security  and  certainty  to  titles,  which  are 
most  important  to  be  preserved  against  defects  and  and  quali- 
fications not  founded  upon  solemn  instruments.  The  jurisdic- 
tions of  courts  to  enforce  oral  contracts  for  the  sale  of  land 
is  clearly  defined  and  well  understood,  and  is  indisputable; 
but  to  change  what  commenced  in  a  license  into  an  irrevocable 
right,  on  the  ground  of  equitable  estoppel,  is  another  and 
quite  different  matter.  It  is  far  better,  we  think,  that  the 
law  requiring  interests  in  land  to  be  evidenced  by  deed  should 
be  observed  than  to  leave  it  to  the  chancellor  to  construe  an 
executed  license  as  a  grant  depending  upon  what  in  his  view, 
may  be  equity  in  the  special  case." 

In  Minneapolis  MiU  Co,  v.  Minneapolis  <6  St.  Louis  By. 
Co.y  51  Minn.  301,  53  N.  W.  639,  in  an  action  brought  by 
plaintiff  to  recover  the  possession  of  certain  lands  occupied  by 
the  tracks  of  the  defendant,  the  court  said:  <<The  most,  we 
think,  that  can  be  possibly  claimed  from  the  evidence,  is  that 
tracks  were  built  under  a  parol  license  from  plaintiff;  and 
there  is  nothing  better  settled  than  that  a  mere  license,  not 
subsidiary  to  a  valid  grant,  may  be  revoked  at  pleasure,  and 
does  not  create  or  transfer  any  interest  in  land,  even  though 
granted  for  a  valuable  consideration,  and  though  the  license 
may  be  for  a  purpose  which  involves  the  expenditure  of  money 
upon  the  faith  of  it.  The  mere  fact  that  the  mill  company 
might  have,  without  objection,  permitted  the  railroad  com- 
pany to  expend  large  sums  of  money  in  building  tracks  on  the 
land  on  the  faith  of  the  license,  would  not  operate  as  an  estop- 
pel.    A  licensee,  is  conclusively  presumed,   as   a  matter  of 
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law,  to  know  that  a  license  is  revocable  at  the  pleasure  of  the 
licensor;  and,  if  he  expends  money  in  connection  with  his  en- 
try upon  the  land  of  the  latter,  he  does  so  at  his  peril.  Any 
other  doctrine  would  render  most  licenses  irrevocable,  and 
make  them  operate  as  conveyances  of  an  interest  in  land. ' ' 

The  doctrine  of  this  case  is  approved  of  in  the  still  later 
case  of  Minneapolis  Western  My.  Co.  v.  Minnesota  db  St. 
Louis  By.  Co.  et  al,^  reported  in  58  Minn.  129,  59  N.  W. 
983.  In  that  case  the  court  said  that  <<the  law  is  jealous  of  a 
claim  to  an  easement,  and  the  party  asserting  such  a  claim 
must  prove  his  right  to  it  clearly.  It  cannot  be  established 
by  intendment  or  presumption."  To  the  same  effect  are  the 
following  authorities:  Ilodgkins  v.  Fdrrington^  150  Mass. 
19,  22  N.  E.  73;  Lawrence  v.  Springer^  supra;  Hathaway  v. 
Yakima  Water,  etc.  Co.,  14  Wash.  469,  44  Pac.  896.  Many 
decisions  upon  the  conflicting  sides  are  collated  by  Browne  in 
his  note  to  Wood  v.  Leadhitter,  13  M.  &  W.  838,  16  Eng. 
Ruling  Cas.  49. 

The  supreme  court  of  the  territory  of  Montana,  in  Fabian 
V.  Collins,  3  Mont.  215,  after  affirming  the  general  doctrine 
that  a  license  is  limited  to  the  original  parties,  and  cannot  be 
sold  or  transferred,  recognized  the  right  of  the  licensors  to 
revoke  a  license  to  use  certain  waters  for  mining  purposes; 
citing  Washburn  on  Real  Property  and  Washburn  on 
Easements  and  Bahcoch  v.  Utter,  32  How.  Pr.  439.  Bah- 
cock  V.  ITttet*  decided  that  a  license,  even  after  the  construc- 
tion of  a  dam  by  the  licensee,  was  revocable,  and  the  leading 
English  case  of  Wood  v.  Leadbitter,  supra,  decided  in  1845, 
was  afBrmed.  Selden,  J.,  made  it  clear  in  his  opinion  in  the 
New  York  case  that,  if  the  position  that  a  license  such  as 
the  plaintiff  at  bar  was  given  is  irrevocable,  the  parol  license 
by  reason  of  expenditures  made  in  pursuance  of  it  lost  its 
character  as  a  mere  personal  privilege,  and  became  a  grant  in 
fee  of  the  right  claimed  by  the  water  company. 

The  principle,  which  cannot  be  disregarded,  is  that,  where 
there  is  a  mere  parol  license, — for  example  to  lay  a  water 
main  across  the  licensor's  lots, — a  perpetual  right  cannot  be 
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maintained,  inasmuch  as  it  cannot  be  granted  by  parol  without 
doing  violence  to  the  statute  of  frauds  (Section  217  of  the 
Compiled  Statutes,  1887;  Section  2185  of  the  Civil  Code), 
which  invalidates  the  conveyance  of  any  interest  in  lands,  other 
than  agreements  for  leasing  for  a  short  period,  without  writ- 
ing. Now,  the  sequence  of  the  rule  that  an  easement  can  only 
be  created  by  dee<i  is  that  a  license  which  merely  renders  law- 
ful an  entry  which  otherwise  would  be  unlawful  cannot,  ex- 
cept by  prescription, — which  is  equivalent  to  a  deed, — become 
an  absolute  right  in  property  without  practically  doing  away 
with  the  statute  of  fiauds,  and  completely  overturning  the 
common-law  rule,  as  pointed  out  by  Baron  Alderson  in  Wood 
v.  Leddhitter^  8upra\  'Browne,  Statute  of  Frauds,  Section  29. 

An  extended  examination  of  cases  bearing  upon  the  doctrine 
of  the  revocability  of  parol  licenses  has  impressed  upon  us 
the  belief  that  the  sound,  the  logical,  as  well  as  the  safe,  rea- 
sonin-r  sustains  the  rule  that  a  parol  license  of  the  character 
of  the  one  under  consideration  is  always  revocable  at  the 
pleasure  of  the  licensor,  so  far  as  any  further  enjoyment  of 
the  privilege  extended  goes.  Freeman's  note  to  Lawrence  v. 
Springer^  supra.  Modern  text  writers,  deducing  principles 
from  the  more  recent  opinions  of  the  courts,  have  taken  this 
view  of  the  subject;  and  tp  give  that  security  to  titles  so  es- 
sentially important  in  affording  protection  against  flaws,  and 
burdens  not  imposed  by  writing,  but  resting  upon  verbal  per- 
missions or  agreements,  it  is  well  settled  that  the  doctrine  of 
estopppel  is  inapplicable,  <  inasmuch  as  the  licensee  is  bound 
to  know  that  his  license  was  revocable,  and  that  in  incurring 
expense  be  acted  at  his  own  risk  and  peril."  Browne  on  St 
Frauds  (5th  Ed.)  Section  31;  Jones  on  Easements,  Section  69. 

Care  should  be  taken  always  to  distinguish  between  the  facts 
of  a  case  like  that  before  us  and  one  where  parties  have  made 
a  verbal  agreement,  even  if  in  the  form  of  a  license,  by  which 
an  interest  in  the  land  is  contracted  for,  and  where,  under 
such  verbal  agreement,  and  relying  upon  it,  possession  in 
good  faith  is  taken,  and  valuable  improvements  are  made,  or 
where  such  conditions  exist  that  equity  will  hold  the  grantee 
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entitled  to  an  afiBrmance  of  his  rights.  We  there  encounter 
the  equitable  doctrine  of  part  performance,  where  a  verbal  con- 
tract for  the  sale  of  an  interest  in  land  may  be  specifically  en- 
forced. Nor  must  a  parol  license  be  confounded  with  an 
easement  which,  by  grant  or  reservation,  is  appurtenant  to 
land,  and  which  passes  by  deed  from  the  owner  to  his  grantee 
without  particular  mention, — as  does  an  interest  in  a  ditch 
and  water  right  by  a  deed  of  a  ranch,  if  existing  in  favor  of 
the  place  at  the  time  of  the  conveyance  thereof,  and  necessary 
to  its  cultivation  and  enjoyment.  [Tucker  v.  Jones^  8  Mont. 
226,  19Pac.  571;  SweetlandY.  Olsen,  11  Mont  27,  27Pac.  339; 
Sloan  V.  Glancy,  19  Mont.  70,  47  Pac.  334.)  But  in  the 
cases  instanced  different  principles  control,  and  the  authori- 
ties cited  to  the  question  under  discussion  become  inapplicable. 

Nor,  under  the  circumstances,  could  the  use  of  the  ground 
in  which  the  pipe  line  is  laid  ripen  into  an  easement  by  pre- 
scription. There  can  be  no  adverse  use  and  possession  where 
one  holds  under  license  from  another.  There  is  an  inconsis- 
tency between  the  two  claims.  When  one  enters  and  holds  in 
pursuance  of  a  license,  the  holding  is  not  adverse,  and  no  pre- 
sumption of  a  grant  from  adverse  possession  can  arise  out  of 
it.  In  Pitzman  v.  Boyce^  eupraj  plaintiff  claimed  a  prescrip- 
tive right,  but  it  was  held  that,  the  use  having  been  permis- 
sive in  its  inception,  such  permissive  character,  being  stampea 
on  the  use  at  the  outset,  will  continue  of  the  same  nature;  and 
that  no  adverse  user  can  arise  until  a  distinct,  positive  asser- 
tion of  right,  hostile  to  the  owner,  and  brought  home  to  him, 
or  change  a  subordinate  and  friendly  holding  into  a  contrary 
one,  exclusive  and  independent  in  its  character.  The  water 
company  in  the  case  at  bar  has  never  repudiated  the  license, 
and  claimed  adversely  to  the  owner  of  the  ground,  with 
knowledge  of  such  claim  and  acquiescence  in  it  by  the  owner 
of  the  land.  Respondent,  therefore,  has  acquired  no  easement 
by  prescription.     Jones  on  Easements,  Section  179. 

So,  without  recapitulating  the  testimony  at  length,  we  con- 
clude that  the  findings  that  the  original  main  has  been  main- 
tained and  held   by   the   water   company,    since   the   laying 
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thereof,  by  an  exclusive,  adverse,  open,  or  notorious  Iiolding 
under  claim  of  right,  are  against  the  evidence  and  must  be 
disregarded. 

The  water  company  has  simply  lost  its  right  to  continue  its 
main  where  it  was  placed.  In  such  a  case  the  licensee  should  be 
allowed  to  remove  its  property  within  a  reasonable  time  after 
notice  of  the  revocation  by  the  licensor,  or  of  acts  deemed  to 
be  a  revocation  by  the  licensor.  This  removal  should  be  at 
the  expense  of  the  licensee,  and  without  unnecessary  harm  to 
the  rights  of  the  appellants.  If  plaintiff  does  not  remove  its 
main,  or  proceed  in  eminent  domain,  within  a  reasonable  time, 
defendants  should  have  the  right  to  remove  it  This  we  be- 
lieve to  be  just,  and  within  the  power  of  the  court.  {Ilodg- 
kins  V.  Farrington,  150  Mass.  19,  22  N.  E.  73.) 

This  disposes  of  the  plaintiff's  claims  in  regard  to  the  old 
main,  or  the  one  laid  in  1889,  and  leaves  plaintiff  in  the  posi- 
tion of  a  licensee  who  has  made  expenditures  under  his  license, 
and  whose  license  has  been  revoked  by  the  licensor.  The  new 
main,  or  that  laid  in  1895,  must  also  be  removed  by  the  water 
company  within  a  reasonable  time,  unless  condemnation  pro- 
ceedings are  instituted.  Plaintiff  especially  urges  in  support 
of  its  right  to  lay  this  main  that  the  railroad  companies,  as 
successors  in  interest  of  the  townsite  company,  are  estopped 
from  claiming  that  the  plaintiff  could  not  complete  the  new 
line,  because  they  purchased  with  full  knowledge  of  plaintiff^s 
rights  claimed,  and  encouraged  the  laying  of  the  main.  Under 
no  circumstances  can  the  plea  of  estoppel  prevail.  Plaintiff 
cannot  claim  an  easement  under  the  law  just  heretofore  an- 
nounced,  while  no  rights  can  be  granted  it  under  a  license, 
because  the  evidence  expressly  discloses  that  one  McLaren, 
who  at  the  time  was  the  general  superintendent  of  the  Mon- 
tana Central  Railroad,  one  of  the  appellants,  informed  the  rep- 
resentatives of  the  water  company  by  letter  dated  October  30, 
1895,  and  before  the  pipe  was  laid,  that  before  the  main  could 
l)e  laid  on  the  grounds  of  the  railroad  company  it  would  be 
neces.sary  to  make  formal  application,  and  to  obtain  permission 
to  do  so  from  higher  authorities.     An  application  was  there- 
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after  made  in  writing  to  lay  the  pipe  on  the  right  of  way  of 
the  Great  Northern  Railway  Company  from  the  water  works 
to  Ninth  avenue  south,  a  distance  of  2,240  feet,  and  from 
Ninth  avenue  south  to  Eighth  avenue  south,  a  distance  of  450 
feet.  This  was  denied  by  the  general  manager,  one  C.  H. 
Warren,  the  superior  officer  to  the  general  superintendent, 
who  suggested  another  route  across  the  railroad  company's 
grounds,  and  parallel  with  the  boundary  thereof  until  they 
reach  Tenth  avenue;  but  this  suggestion  was  not  followed  out. 
There  i^  no  evidence  to  prove  a  license  to  lay  the  second  main. 
The  testimony  of  McLaren  that  he  had  no  actual  authority  to 
give  permission  to  do  the  acts  desired,  together  with  the  fact 
that  he  notified  the  water  company  of  this  lack  of  authority, 
is  convincing,  and  leaves  plaintiff  with  nothing  to  support  its 
contention  in  this  respect. 

It  is  next  said  that  Broadwater,  when  he  gave  the  license  of 
1889,  granted  permission  to  lay  mains.  The  evidence,  how- 
ever, shows  that  only  one  main  was  talked  of  when  Broad- 
water gave  the  license,  and  we  can  render  the  privilege  effica- 
cious only  as  to  the  one  then  under  consideration. 

Finally,  the  water  company,  falling  back  upon  the  deed  of 
easement,  says  it  was  empowered  by  the  terms  of  such  deed 
to  lay  the  new  main  to  Tenth  avenue  south  as  extended.  The 
orientation  of  the  ground  and  pipe  line  routes  is  very  difficult 
without  a  plat,  but,  as  none  has  been  furnished  us,  we  must 
work  it  out  as  best  we  can  from  the  evidence.  The  water 
company  contends  that  the  right  granted  is  to  lay  the  main 
anywhere  across  lots  1  and  8,  provided  the  main  crosses  the 
track  south  of  Tenth  avenue,  and  follows  along  the  railroad 
right  of  way  to  Tenth  avenue.  The  deed  does  not  specify  in 
precise  terms  that  mains  must  be  laid  from  the  pumping  sta- 
tion in  a  direct  line  across  the  railroad  track,  but  does  recite 
that  ''the  same  shall  be  laid,  after  crossing  the  Sand  Couleee 
Branch  of  the  Montana  Central,  *  *  *  along  the  south- 
erly line  of  the  right  of  way  of  the  said  branch  to  Tenth  ave- 
nue south,  *  *  *  and,  from  the  point  where  the  same 
intersects  said  Tenth  avenue  south,  the  said  mains  shall  belaid 
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in  the  streets  and  alleyways  of  said  city/'  Now,  it  seems  to 
us  it  was  plainly  contemplated  that  the  main  should  cross  the 
railroad  before  it  reached  Tenth  avenue;  otherwise,  for  what 
purpose  was  it  specified  that  after  such  crossing  it  should  run 
along  the  southerly  line  of  the  right  of  way  to  Tenth  avenue  ? 
It  is  but  a  reasonable  inference  that  the  water  company  wanted 
to  secure  the  most  direct  route  to  the  point  where  it  could 
serve  the  city  with  its  main.  Hence  it  would  seem  to  follow 
that  it  would  go  as  directly  as  it  could  from  its  pumping  sta- 
tion to  the  point  of  crossing  the  railroad  tracks,  always  keep- 
ing in  view  the  requirement  that  by  any  route  chosen  it  must 
run  along  the  right  of  way  of  the  railroad  to  Tenth  avenue 
south.  This  being  so,  it  is  obligatory  upon  it  to  go  to  the 
nearest  point  along  the  southerly  line  of  the  right  of  way,  and 
from  such  point  it  must  continue  along  the  line  of  right  of 
way  to  Tenth  avenue. 

We  have  studiously  examined  all  the  points  pressed  by 
plaintiff,  and  our  judgment  is  that  the  decree  of  the  lower 
court  stands  without  substantial  evidence  or  approved  author- 
ity  to  support  it 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial,  with  directions  to  the  district  court  to  proceed  as 
indicated  in  this  opinion,  and  also  to  ascertain  and  fix  a  rea- 
sonable time  in  which  the  water  company  must  remove  its 
mains,  or  proceed  in  eminent  domain,  as  herein  indicated. 

Reversed  and  remanded. 

PiGOTT,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 
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Pleading — Replication —  Counterclaim  —  How  Pleaded  —  Es- 
toppel  hy  Pleading — Assignee  for  Creditors — Leave  to  S'tie. 

1,  PLKADiNG—i2«pZication.— Under  the  Ck>de  of  Civil  Procedure  of  1895,  new  matter  set 
up  In  the  answer  a3  a  defense,  and  not  constituting  a  counterclaim,  Is  deemed  denied 
without  a  replication. 

2.  CouNTBBCLAiM.—An  auswor.  in -an  action  of  replevin,  to  the  effect  that  the  defend- 
ant took  possession  of  the  chattels  as  the  assignee  of  one  who  had  been  in  possession 
thereof  for  a  long  time,  that  plaintiff  knowingly  allowed  the  defendant  to  sell  the 
same,  and  that  by  reason  thereof  plaintiff  was  estopped  from  maintaining  this,  does 
does  not  state  a  counterclaim  as  the  same  Is  defined  in  Section  681,  Code  of  Civil  Pro- 
cedure. 

8.    Samk— flbir  Pleaded— Estoppel  by  Pleading.— A.  defendant,  to  entitle  himself  to  a 

motion  for  judgment  for  want  of  a  reply  to  a  oounter-clalm,  must  plead  it  as  such; 

and  he  is  estopped  from  asserting  that  matter  which  In  his  answer  he  denominates 

•*an  equitable  defense,"  is  in  fact  a  counterclaim. 
4.    AasiONBE  FOB  Cbbditobs— Xeave  to  iSue.— One  who  lias  been  appointed  by  the 

court  the  successor  of  an  assignee  of  an  insolvent,  may  be  sued  without  leave  of 

court. 

Appeal  from  District  Courts  Gallatin  Cowaty;  F.  K.  Arm,- 
strong^  Judge. 

Action  by  W.  H.  Babcock  against  F.  A.  Maxwell.  From 
a  judgment  for  defendant  on  the  pleadings,  plaintiff  appeals. 
Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  complaint  in  this  action  states,  in  substance,  that  on 
October  6,  1896,  plaintiff  was  the  owner  and  possessed  of  cer- 
tain lumber  in  Gallatin  county,  and  that  the  defendant  then 
and  there  unlawfully  took  the  same,  and  converted  it  to  his 
own  use,  for  which  wrong  judgment  in  a  sum  equal  to  the 
value  thereof  is  demanded.  The  answer  contains  a  denial  of 
each  allegation  of  the  complaint,  and  sets  up,  <<as  equitable 
defense,''  the  following  facts:  That  in  September,  1895,  one 
Wilkinson  made  an  assignment  for  the  benefit  of  his  creditors 
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to  one  McClellan;  that  the  assignment  was  made  in'all  re- 
sp>ect8  under  the  provisions  of  Title  3,  Part  2,  Div.  4,  Civil 
Code,  entitled  ''Assignment  for  the  Benefit  of  Creditors;" 
that  on  September  11,  1895,  McClellan  took  possession  of  all 
the  property  of  Wilkinson,  among  which  property  were  about 
70,000  feet  of  lumber,  and  that  McCIeil&n,  as  assignee,  held 
the  same  in  his  custody  until  October  3,  1895,  when,  by  order 
of  the  judge  of  the  district  court  of  Gallatin  county,  McClel- 
lan was  discharged  as  assignee,  and  the  defendant  was  then 
difly  appointed  as  assignee  in  the  place  and  stead  of  McClellan, 
with  authority  to  carry  out  and  complete  the  trust  according 
to  the  terms  and  conditions  of  the  assignment,  and  that  he  re- 
ceived ail  of  the  estate  of  Wilkinson  which  McClellan  then 
held;  that  thereupon  the  defendant  qualified  as  assignee,  and 
ever  since  that  time  has  been  acting  in  the  discharge  of  bis 
trust  as  assignee.  The  answer  further  alleges  that  the  plain- 
tiff ''has  never  at  any  time  made  any  demand  upon  the  defend- 
ant, although  he  well  knew  that  the  defendant  was  acting  as 
such  assignee  and  officer  of  said  court,  but  stood  by  and  al- 
lowed this  defendant  as  such  assignee  and  receiver  of  said 
court,  to  sell  and  dispose  of  all  said  property,  particularly  the 
said  70,000  feet  of  lumber,  more  or  less,  as  the  property  of 
said  Wilkinson,  and  in  pursuance  of  the  trust  imposed  upon 
him  by  the  order  of  said  court,  and  made  no  demand  whatever 
prior  to  the  bringing  of  this  suit  for  the  said  property,  or  any 
thereof,  upon  this  defendant;  that  the  doings  of  this  de- 
fendant as  hereinbefore  set  forth,  in  and  about  the  receiving 
of  said  property  of  said  Wilkinson  from  said  assignee  Mc- 
Clellan, and  selling  and  disposing  of  the  same  by  the  direction 
of  this  court  in  said  order  contained,  are  the  acts  and  things, 
and  the  only  acts  and  things,  of  which  the  plaintiff  complains 
herein. ' '  The  defendant  avers  that  the  conduct  of  the  plain- 
tiff bars  and  estops  him  from  prosecuting  or  attempting  to 
maintain  this  action,  and  that  the  plaintiff  did  not  obtain  an 
order  of  the  court  to  bring  the  action.  The  prayer  of  the  an- 
swer is  that  the  plaintiff  be  enjoined  from  prosecuting  this  ac- 
tion, or  attempting  in  any  way  to  prosecute  it,  against  thede- 
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fendant;  that  the  court  adjadge  that  the  plaintiff  was  not  enti- 
tled to  maintain  the  action,  and  is  estopped  to  maintain  it;  and 
that  the  plaintiff  recover  nothing;  and  that  defendant  have  his 
costs. 

Thereafter,  when  the  cause  was  called  for  trial,  the  defend- 
ant asked  the  court  to  dispose  of  the  equitable  defent-e  raised 
by  defendant's  answer,  and  moved  for  judgment  on  the  plead- 
ings, upon  the  grounds  <  'that  all  the  facts  in  the  equitable  de- 
fense in  the  defendant's  answer  are  admitted  to  be  true;  that 
said  new  matter  and  equitable  defense  constitutes  a  complete 
defense  to  plaintiff's  cause  of  action;  that  it  is  admitted  that 
no  order  of  the  court  was  obtained  to  bring  this  action;  that 
the  answer  of  the  defendant  and  the  facts  admitted  show  that 
the  plaintiff  is  estopped  to  bring  this  action;  that  all  the  ma- 
terial matters  set  forth  in  the  defendant's  equitable  defense 
are  admitted  to  be  true." 

The  court  sustained  the  motion  for  judgment  on  the  plead- 
ings, and  rendered  judgment  that  the  plaintiff  take  nothing  by 
his  complaint,  and  that  the  defendant  go  hence  without  day, 
and  recover  his  costs.     From  that  judgment  plaintiff  appeals. 

a  E,  Sutton,  B.  S.  Thresher  and  O.  L,  Bishop,  for  Ap- 
pellant. 

Lxice  <&  Zucey  for  Respondent. 

PiGOTT,  J. — 1.  From  the  foregoing  statement  it  is  mani-. 
fest  that  the  court,  as  well  as  the  defendant,  treated  the  so- 
called  « 'equitable  defense"  as  new  matter,  not  constituting  a 
counterclaim;  and  it  is  equally  plain  that  the  court  rendered 
judgment  upon  the  ground  that  the  allegation  of  such  new 
matter  must,  in  the  absence  of  a  reply,  be  taken  as  tru^.  Such 
being  the  theory  upon  which  the  motion  for  judgment  was 
made  and  sustained,  we  deem  it  proper  for  the  present  pur- 
pose to  adopt  the  view  of  the  court  below  to  the  extent  of 
conceding  that  the  affirmative  averments  of  the  answer  set  up 
new  matter  constituting  a  defense.  In  other  words,  we  do 
not  determine  whether  the  answer  contains  the  statement  of 
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any  new  matter  constituting  a  defense,  but  shall  treat  it,  as 
did  the  district  court,  as  pleading  some  material  matters  in 
defense,  which  may  not  be  proved  under  the  denial. 

The  question  first  presented  is,  therefore,  must  the  material 
allegations  of  new  matter  in  defense  be  taken  as  true  unless 
controverted  by  a  reply  ?  Explicit  answer  is  made  by  the 
Code  of  Civil  Procedure.  Section  690  prescribes,  among 
other  things,  that  the  answer  must  contain  a  statement  of  any 
new  matter  constituting  a  defense  or  counterclaim.  Section 
720  is  as  follows:  **Where  the  answer  contains  a  counter- 
claim, the  plaintiff,  if  he  does  not  demur,  may,  within  twenty 
days  after  service  of  the  answer,  reply  to  the  counterclaim. 
The  reply  must  contain  a  general  or  specific  denial  of  each  of 
the  material  allegations  of  the  counterclaim,  controverted  by 
the  plaintiff,  or  of  any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief,  or  a  specific  admission  or  denial  of 
some  of  the  allegations  of  the  counterclaim,  and  also  a  general 
denial  of  all  the  allegations  of  the  counterclaim  not  specifically 
admitted  or  denied  in  the  reply;  and  it  may  set  forth  in  ordi- 
nary and  concise  language,  without  repetition,  new  matter  not 
inconsistent  with  the  complaint,  constituting  a  defense  to  the 
counterclaim." 

Section  722  provides  that,  if  the  plaintiff  fail  to  reply  or 
demur  to  the  counterclaim,  the  defendant  shall  be  entitled  to 
the  same  relief  as  a  plaintiff  upon  failure  of  defendant  to  de- 
mur to  or  answer  the  complaint.  Section  754  reads  as  fol- 
lows: *^£ach  material  allegation  of  the  complaint,  not  contro- 
verted by  the  answer,  and  each  material  allegation  of  new  mat- 
ter in  the  answer,  not  controverted  by  the  reply,  where  a 
reply  is  required,  must,  for  the  purposes  of  the  action,  be 
taken  as  true.  But  an  allegation  of  new  matter  in  the  answer, 
to  which  a  reply  is  not  required,  or  of  new  matter  in  a  reply, 
is  to  be  deemed  controverted  by  the  adverse  party." 

The  sections  referred  to  are  quite  similar  to  the  provisions 
of  the  Code  of  Civil  Procedure  of  New  York  upon  the  same 
subject.  Sections  514  and  522  of  the  code  last  named  are,  so 
far  as  pertinent  to  this  question,  the  same  as  Sections  720  and 
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754  of  the  code  of  Montana.  It  is  held  under  these  sections 
of  the  New  York  code  that  a  reply  is  not  necessary  to  form 
an  issue  upon  new  matter  pleaded  in  defense.  (Arthur  v. 
Jfomestead  Fire  Insurance  Co.y  78  N.  Y.  462;  Springer  v. 
Blen  (Com.  PI.)  10  N.  Y.  Supp.  530;  Burke  v.  Thorne,  44 
Barb.  363;  Damhman  v.  Shutting^  4  Hun.  50;  Argall  v. 
Jacci)s,  87  N.  Y.  110;  Argotslnger  v.  Vines,  82  N.  Y.  308.) 
It  may  be  urged,  however,  that  Sections  721  and  723  of  the 
Code  of  Civil  Procedure  of  Montana  indicate  that  the  legisla- 
ture intended  that  an  affirmative  defense,  unless  replied  to, 
must  be  taken  as  true. 

These  sections  are  as  follows:  Section  721.  <*A  reply 
may  contain  two  or  more  distinct  avoidances  of  the  same  de- 
fense or  counterclaim,  but  they  must  be  separately  stated  and 
numbered."  Section  723.  *'The  defendant  may  also  demur 
to  the  reply,  or  to  a  separate  traverse  to,  or  avoidance  of,  a 
defense  or  counterclaim,  contained  in  the  reply,  on  the  ground 
that  it  is  insufficient  in  law  upon  the  face  thereof." 

But  we  are  satisfied  that  Section  720,  suprdy  prescribes  the 
only  conditions  permitting  a  reply,  and  that  Sections  722  and 
754,  supra,  declare  the  effect  of  a  failure  to  reply,  which 
pleading  is  not  required  unless  plaintiff  desires  to  interpose  a 
defense  to  a  counterclaim.  Our  code  omits  Section  516  of 
the  Code  of  Civil  Procedure  of  New  York,  to  the  effect  that 
the  court  may,  in  its  discretion  and  on  defendant's  applica- 
tion, direct  plaintiff  to  reply  to  new  matter  constituting  a  de- 
fense by  way  of  avoidance,  and  that  in  such  case  the  reply  and 
proceedings  upon  failure  to  reply  are  subject  to  the  rules  ap- 
plicable to  the  case  of  a  counterclaim.  Section  517  of  the 
New  York  code  is  identical  with  Section  721,  supra,  of  the 
Montana  code,  and  was,  as  to  the  declaration  concerning  the 
contents  of  a  reply  to  a  defense,  enacted  for  the  obvious  pur- 
pose of  supplementing  Section  516;  and  it  is  only  by  virtue 
of  the  provisions  of  Section  516  that  a  reply  to  new  matter  in 
avoidance  may  be  filed.  (/>  /Ion  v.  Railway  Co.,  46  N.  Y. 
Super.  Ct.  Rep.  21.)  Since  in  Montana,  a  reply  is  not  nec- 
essary to  put  in  issue  the  truth   ot  allegations  of  new  matter 
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constituting  a  defense,  and  since,  in  Montana,  the  court  may 
not  require  such  reply  the  provisions  of  Sections  721  and  723, 
auprUy  referring  to  a  reply  in  avoidance  of  a  defense,  and  to 
a  demurrer  by  defendant  to  such  avoidance,  fail  to  serve  the 
end  attained  in  New  York  by  similar  provisions,  which  are  in 
pari  materia  with,  and  exist  because  of,  a  statute  of  that  state 
authorizing  the  court  to  direct  the  filing  of  a  reply  to  a  de- 
fense by  way  of  avoidance. 

Under  the  present  code  of  this  state,  the  allegations  of  new 
matter  in  defense  are  deemed  controverted  by  the  plaintiff. 
The  court  erred,  therefore,  in  sustaining  the  motion  upon  the 
grounds  therein  stated. 

2.  The  defendant  contends  in  this  court  that  the  aflbmative 
matter  set  up  in  the  answer  constituted  a  counterclaim,  and 
that  the  district  court,  in  the  absence  of  a  reply,  rightly  gave 
judgment  on  the  pleadings.  Plaintiff,  on  the  contrary,  insists 
that  a  counterclaim  was  not  pleaded.  The  contention  over 
this  question  has  been  earnest,  and,  on  the  part  of  the  defend- 
ant, somewhat  extended. 

The  answer  does  not  state  facts  sufficient  to  constitute  a 
counterclaim,  as  defined  in  Section  691  of  the  Code  of  Civil 
Procedure.  Unless  the  matter  alleged,  taken  by  itself,  and 
without  reference  to  the  complaint,  would,  if  proved,  entitle 
defendant  to  judgment  against  the  plaintiff,  a  counterclaim  is 
not  pleaded;  that  is  to  say,  a  counterclaim  is  a  cause  of  action 
existing  in  favor  of  defendant,  and  against  the  iplaintiff,  and 
must  therefore  contain  a  statement  of  such  facts  as  would  be 
requisite  to  the  sufficiency  of  a  complaint,  and  must,  in  stat- 
ing a  cause  of  action,  be  complete  within  itself.  «'It  must  be 
a  cause  of  action;  in  other  words,  the  facts  must  be  such  that 
they  would  constitute  the  entire  matter  proper  and  necessary 
to  be  set  forth  in  the  complaint  oi  petition,  if  the  defendant 
had  chosen  to  institute  an  independent  action  between  himself 
as  plaintiff  and  the  plaintiff  as  defendant  When  a  counter- 
claim is  pleaded,  the  defendant  becomes,  as  far  as  respects 
the  matters  alleged  therein,  an  actor.  There  are  substan- 
tially  two   simultaneous   actions  pending  between  the  same 
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parties,  each  of  whom  is  at  the  same  time  a  plaintiff  and  a  de- 
fendant. Since  the  counterclaim  states  a  cause  of  action,  it 
is  to  be  governed  and  judged  by  the  rules  which  apply  to  the 
complaint.  The  facts  alleged  must  be  sufficient  to  constitute 
a  ca^nse  of  action."  (Pomeroy's  Code  Remedies,  Section  738; 
Wabash  etc.   Union  v.  James  (Ind.  App.)  36  N.  E.  919.) 

It  is  apparent  that  the  answer  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  plaintiff.  Tne 
plaintiff  sued  for  the  conversion  of  personal  property  alleged 
to  belong  to  him.  The  answer,  after  a  general  denial,  stales 
that  certain  lumber  was  once  owned  by  Wilkin- 
son, who  assigned  the  same  wich  his  other  as- 
sets to  McClellan,  for  the  benefit  of  his  creditors; 
that  upon  the  discharge  of  McClellan,  the  defendant  was 
appointed  assignee  by  the  judge  of  the  district  court,  and  re- 
ceived and  disposed  of  said  property  as  assignee;  that  plaintiff 
did  not  obtain  an  order  to  bring  the  action ;  and  that  plaintiff 
knowingly  stood  by  and  allowed  defendant  to  sell  the  prop- 
erty, and  made  no  demand  therefor  before  bringing  the  suit; 
and  that  the  acts  of  the  defendant  so  pleaded  are  the  only  acts 
of  which  the  plaintiff  complains.  Here  is  nothing  which,  if 
proved,  would  entitle  defendant  to  affirmative  relief,  unless- 
the  dismissal  of  the  complaint  and  the  awarding  of  costs  to- 
him  be  so  considered.  Were  the  defendant  receiver  of  the 
estate'  of  the  insolvent,  the  omission  to  obtain  leave  of  court 
to  sue  would,  even  if  leave  were  necessary,  be  mere  matter  of 
defense  in  bar  of  the  present  action;  and  so  with  the  supposed 
plea  of  estoppel.  It  is,  moreover,  apparent  that  the  defend- 
ant is  not  the  receiver,  but  is  the  assignee  appointed  in  the 
place  of  the  original  assignee,  and  clothed  with  such  powers 
only  as  were  possessed  by  his  predecessor.  Examination  of 
Sections  4610  to  4536  of  the  Civil  Code,  which  merely  regu- 
late common  law  assignments  for  the  benefit  of  creditors,  and 
of  Sections  960  to  966  of  the  Code  of  Civil  Procedure,  re- 
lating to  receivers,  demonstrates  the  fact  that  neither  an  orig- 
inal assignee  nor  his  successor,  as  such,  is  a  receiver.  These 
observations  as  to  the  character  of  defendant's  trust  may  not 
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be  pertinent  to  any  question  involved  in  the  determination  of 
this  appeal.  His  insistence  that  be  is  a  receiver  has,  how- 
ever, induced  us  to  dispose  of  the  point  by  a  reference  to  the 
statutory  provisions  whereby  bis  contention  is  confuted. 

There  is  a  further  and  controlling  reason  why  the  alleged 
new  matter  set  up  in  the  answer  should  not  be  treated  as  a 
counterclaim.  It  is  denominated  an  '^equitable  defense,'-  and 
does  not  purport  to  be  a  counterclaim.  Defendant  having 
characterized  his  pleading  as  a  defense,  is  bound  by  the  choice 
be  makes,  and  may  not  afterwards  be  beard  to  assert  that  it  is 
a  counterclaim.  (22  Am.  &  £ng.  Ency.  Law,  423,  and  cases 
there  cited.)  A.  counterclaim  must  be  described  as  such 
where  the  question  turns  upon  the  want  of  a  reply.  ''Such  a 
rule  is  essential  to  protect  a  plaintiff  from  being  misled  by  an 
answer,  and  to  prevent  the  snare  of  a  counterclaim  lurking 
under  the  cover  of  a  supposed  defense,  and  unconsciously  ad- 
mitted by  a  failure  to  reply."  {Baker  v.  Ilotchkiasy  97  N.  Y. 
at  page  408.  See,  also,  Pomeroy's  Code  Remedies,  Sec.  748, 
note  1;  Boone,  Code  Pleadings,  Sec.  101,  and  cases  there 
cited  in  notes. )  This  rule,  which  is  supported  by  the  decide<l 
weight  of  authority,  is  both  simple  and  just.  The  defendant 
insists,  however,  that  the  decision  in  Davis  v.  Da/vis,  9  Mont. 
267,  23  Pac.  715,  is  conclusive  of  the  case  at  bar.  In  that 
case  the  only  question  necessary  to  be  decided  was  whether  an 
answer  stated  facts  suflScient  to  constitute  either  a  defense  or 
a  counterclaim;  but,  even  if  that  decision  is  correct,  it  cannot 
control  the  determination  of  the  question  now  presented,  for 
the  reason  that  in  the  Davis  case  no  advantage  was  sought  be- 
cause of  failure  to  reply,  and  for  the  more  weighty  reason 
that,  under  the  statutes  then  in  force,  all  averments  of  new 
matter  in  the  answer,  whether  by  way  of  defense  or  as  consti- 
tuting a  counterclaim,  not  traversed  or  avoided  by  reply,  were 
admitted  to  be  true.  Then  the  plaintiff  knew  that,  by  failing 
to  reply,  he  admitted  the  truth  of  all  the  new  matter  alleged 
in  the  answer.  Now  he  knows  that  the  statement  of  new  mat- 
ter in  defense  is  deemed  controverted  or  avoided,  and  that  it 
is  necessary  to  reply  only  when  a  counterclaim  is  set  up.     <<ln 
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all  the  states  but  one  or  two,  the  plaintiff  must  reply  to  a 
counterclaim,  or  its  averments  of  fact  are  admitted  to  be  true. 
He  ought  not  to  be  subject  to  this  penalty  unless  be  is  told  in 
the  most  express  terms  that  the  pleading  is  a  counterclaim. " 
(Pomeroy's  Code  Remedies,  Sec.  748.)  In  California,  where 
no  reply  whatever  is  allowed,  the  allegations  of  new  matter  of 
defense  and  of  counterclaim  are  deemed  denied  or  confessed 
and  avoided;  and  even  there  it  is  said  that,  << where  matters 
which  are  proper  matters  of  defense  are  pleaded  as  such,  we 
are  clear  that  they  should  be  regarded  only  as  such,  notwith- 
standing a  prayer  for  afiSrmative  relief  at  the  conclusion  of  the 
answer.  The  matters  of  the  cause  of  complaint  must  be  sepa- 
rately stated  as  a  cause  of  action  against  the  plaintiff,  and  not 
as  a  defense  to  the  plaintiff's  cause  of  action."  (Doyle  v. 
Franklin,  40  Cal.  110;  Brannan  v.  Paty,  68  Cal.  330;  Car- 
pentei*  v.  Ilewel,  67  Cal.  689,  8  Pac.  314.) 

The  motion  for  judgment  on  the  pleadings  should  have  been 
denied.  The  judgment  is  therefore  reversed,  and  the  cause 
remanded. 

Beversed  and  renumded. 

Hunt,  J.,  concurs. 


J.  J.  YORK,   Respondent,  v.  JOHN  M.  STEWARD,  et      ^  fg 
AL.,  Appellants.  21  6u 

[Submitted  Oct.  24«  1896.    Decided  Noy.  7, 1898.]  |^  ^||i 

Landlord  a/nd  Tenant — LeoAie — Written  Contract — Oral  Modi- 
fication of- — Implied  Warranty — Fraudulent  Representa- 
tions— Pleading — Eviction  hy  Landlord — Evidence. 

1.  In  the  absence  of  fraud,  accident  or  mistake,  oral  eyidence  will  not  be  admitted  to 
tbe  effect  tliat  tlie  lessor,  at  the  time  of  making  a  written  lease,  or  prior  thereto, 
orally  warranted  the  condition  of  the  premises,  or  that  he  agreed  to  make  repairs. 

2.  In  the  lease  of  a  house  there  is  no  implied  warranty  that  the  property  is  fitted  for  the 
use  for  which  it  is  let  or  for  any  purpose,  or  that  it  will  remain  in  a  tenantable  condi- 
tion. 

8.  An  answer  which  merely  alleges  that  the  plaintiff  falsely  represented  that  a  building 
which  he  was  about  to  let  to  plaintiff  was  suitable  for  a  particular  purpose,  does  not 
assert  a  fraudulent  misrepresentation  or  concealment. 
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4.  In  an  action  to  reco^r  rent  for  premises  leased  to  defendant,  it  is  error  to  refuse  evi- 
dence tending  to  sliow  that  the  plumbing  in  a  portion  of  the  house  which  was  in  full 
possession  and  control  of  plaintiff  and  was  immediately  over  the  room  let  to  defend- 
ant, was  defective;  and  that  by  reason  thereof  and  of  plaintiff's  refusal  to  remedy 
the  defect,  water  OTerflowed,  ran  down  into  the  storeroom  leased  to  defendant  sjid 
deprived  him  of  the  use  thereof;  as  the  evidence  tended  to  show  a  constmetifeerio- 
tlon. 

5.  An  application  to  amend  a  pleading  during  trial  is  properly  refused,  when  ibe 
amendment  is  not  sought  for  the  purpose  of  making  the  allegations  correspond  with 
evidence  already  Introduced,  and  when  no  necessity  for  the  amendment  is  sbovn. 

Appeal  from  District  Courts  Silver  Bow  County;  J.  /. 
McHatton^  Judge. 

Action  by  J.  J.  York  against  J.  M.  Steward  and  another, 
doing  business  as  the  Smith  Piano  Company.  From  a  judg- 
ment for  plaintijBF,  and  an  order  denying  a  new  trial,  defeod- 
ants  appeal.     Reversed. 

John  ir.   CotteTy  for  Appellants. 

Charles  C*  Donnell  and  Francis  Brooks^  for  Respondent. 

PiGOiT,  J. — This  is  an  action  for  rent  alleged  to  be  due 
upon  a  lease  entered  into  between  plaintiff  and  defendants  on 
December  31,  1892,  by  the  terms  of  which  plaintiff  let  to  the 
defendants  the  storeroom  and  first  basement  of  a  three-story 
brick  building  in  Butte  for  the  term  of  12  months,  beginning 
with  January  1,  1893,  at  the  monthly  rental  of  $226  for  the 
first  six  months,  and  of  $250  for  each  month  thereafter.  Pro- 
vision is  made  in  the  lease  that,  if  the  rent  be  not  paid  monthly 
in  advance,  the  lessor  may  re-enter,  and  take  possession,  and, 
at  his  option,  may  determine  the  lease.  It  contains  the  usual 
covenants  against  waste  or  alteration  by  the  lessees,  but  ex- 
presses no  covenant  whatever  on  the  part  of  the  lessor.  Upon 
issues  framed  by  the  complaint,  answer,  and  reply  the  cause 
was  tried  by  jury.  A  verdict  was  rendered,  and  judgment* 
entered  for  the  plaintiff.  From  an  order  refusing  a  new  trial, 
and  from  the  judgment,  defendants  have  appealed. 

1.  Much  difficulty  has  been  experienced  in  the  effort  to 
determine  the  exact  ground  upon  which  the  defendants,  in  their 
first  defense  and  counterclaim,  intend  to  rely.     The  matters 
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there  stated  as  constituting  both  a  defense  and  a  counterclaim 
are  set  forth  in  a  manner  so  obscure,  and  w^th  such  disregard 
of  the  rule  rei][uiring  conciseness  and  clearness,  that  a  demur- 
rer attacking  the  part  of  the  answer  now  being  considered,  for 
want  of  certainty,  as  well  as  for  ambiguity,  would  have  been 
well  interposed.  Since,  however,  no  objection  was  taken  in 
the  court  below  or  here  to  the  answer  upon  any  ground  what- 
soever, we  have  examined  the  first  defense  and  counterclaim 
as  pleaded,  and,  after  some  hesitation,  arrive  at  the  conclusion 
that  the  pleader  intended  to  aver,  substantially,  that,  on,  or 
just  before,  the  execution  of  the  lease,  and  while  the  defend- 
ants were  negotiating  with  plaintiff  therefor,  plaintiff  war- 
ranted that  the  building  was  in  all  respects  suitable  for  the 
purpose  of  carrying  on  therein  the  piano  and  musical  instru- 
ment business,  in  which  defendants  wei%  engaged;  that  the 
basement  would  be  ceiled,  and  put  in  good  condition,  and  a 
new  sidewalk  laid;  that  defendants,  relying  upon  these  repre- 
sentations and  warranties,  entered  into  the  lease,  and  in  pur- 
suance of  the  lease  went  into  possession  of  the  building,  and 
placed  their  stock  of  musical  instruments  therein,  and  remained 
in  possession  until  August  31,  1893;  that  the  building  was 
defectively  constructed;  that  it  was  unfit  for  defendants'  busi- 
ness»  and  that  by  reason  of  the  defective  construction  of  the 
plumbing  and  water  fittings  in  the  second  story,  which  was 
occupied  by  and  in  the  possession  of  plaintiff,  the  sinks  and 
closets  situated  in  the  second  story,  and  under  the  control  of 
plaintiff,  were  allowed  to  overflow,  and  the  water  permitted 
to  run  down  into  the  defendants'  place  of  business,  and  upon 
defendants'  merchandise,  whereby  the  stock  of  goods  was  in- 
jured; that  defendf^nts  repeatedly  notified  plaintiff  of  the  de- 
fective condition  of  the  plumbing  and  fittings  in  the  building, 
but  that  plaintiff  refused  and  neglected  to  remedy  such  de- 
fects, by  which  default  plaintiff  permitted  a  continuing  nui- 
sance to  exist;  that,  because  of  the  defective  construction  of 
the  building,  it  was  unfit  for  the  use  for  which  it  was  rented 
by  the  defendants,  and  was  untenantable;  and  that  by  reason 
of  the  representations  and  warranties  of  the  plaintiff  as  to  the 
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condition  of  the  building,  and  by  reason  of  its  unfitness  for 
the  purpose  for  which  it  was  warranted  by  plaintiff,  and  by 
reason  of  the  injury  done  by  the  water,  defendants  were  dam- 
aged in  their  business  in  the  sum  of  $250. 

The  first  error  assigned  is  the  action  of  the  court  below  in 
refusing  to  permit  the  introduction  of  evidence  tending  to 
prove  an  oral  warranty  of  the  condition  of  the  building.  The 
rule  that,  in  the  absence  of  fraud,  accident  or  mistake,  oral 
evidence  cannot  be  admitted  to  alter,  add  to,  or  contradict  the 
terms  of  a  written  contract,  is  so  familiar  that  it  would  seem 
needless  to  cite  authorities.  This  rule  is  applicable  to  evi- 
dence offered  for  the  purpose  of  establishing  an  oral  warranty, 
where,  presumptively,  the  parties  have  reduced  their  entire 
contract  to  writing.  (^^au7nberg  v.  Youngj  see  Vol.  44:  N.  J. 
Law,  331,  43  Amer.*Rep.  380;  McLean  v.  Nicol  (Minn.),  45 
N.  AV.  15;  Snead  v.  Tietjm  (Ariz.),  24  Pac.  324.  See,  also, 
Sanford  v.  Gatea^  21  Mont.  277,  63  Pac.  749;  Gaffney  Mer- 
cajiHle  Co.  v.  IlopkinSy  21  Mont.  13,  52  Pac.  561;  Ma4tt  v. 
Ptarce,  58  Iowa  579,  8  N.  W.  632,  and  12  N.  W.  697;  Fisher 
v.  Briscoe^  10  Mont.  124,  25  Pac.  30;  Anderson  v.  Perkins^ 
10  Mont.  154,  25  Pac.  92;  Stevens  y.  i^^Vrc^  (Mass.),  23  N. 
E.  1006;  De  Witt  v.  Berry,  134  U.  S.  306,  10  Sup.  a.  536; 
Bralyv.  Henry  {Cal\  12  Pac.  623.)  The  court,  therefore, 
did  not  err  in  excluding  all  evidence  having  a  tendency  to  show 
that  plaintiff,  contemporaneously  with  the  making  of  the  lease, 
or  prior  thereto,  warranted  by  word  of  mouth  the  condition 
of  the  building,  or  promised  to  lay  a  new  sidewalk,  or  ceil  the 
cellar.  Nor  may  defendants  base  their  defense  and  counter- 
claim upon  the  breach  of  an  implied  warranty  of  fitness,  for 
in  the  lease  of  a  house  there  is  no  implication  of  warranty  that 
the  property  is  fitted  for  the  use  for  which  it  is  let,  or  that  it 
is  suitable  for  any  purpose,  or  that  it  shall  remain  in  a  tenant- 
able  condition.  (Blake  v.  Dick,  15  Mont.  236,  38  Pac.  1032; 
Gear  on  Landlord  and  Tenant,  Sec.  99. ) 

Defendants  insist,  however,  that,  having  pleaded  fraud, 
concealment,  and  misrepresentation  in  the  making  of  the  lease, 
it  was  competent  for  them  to  show  the  actual  condition  of  the 
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building,  and  its  unfitness  for  the  purpose  intended.  In  an- 
swer to  this  contention  it  is  sufficient  to  say  that  neither  fraud- 
ulent misrepresentation  nor  concealment  is  pleaded.  The  an- 
swer, it  is  true,  alleges  that  thepIaintiflF  represented  the  build- 
ing to  be  suitable,  but  it  is  s]4ent  as  to  whether  or  not  the 
representation  was  fraudulently  made.  The  averment  that  the 
representation  was  false  is  tantamount  to  saying  that  it  was 
merely  untrue.      {Biidd  v.  Pmoer,  8  Mont.' 380,  20  Pac.  820.) 

Defendants  assign  as  error  the  rejection  of  evidence  which 
they  say  was  offered  for  the  purpose  of  proving  that  the  build- 
ing was  so  defectively  constructed  in  respect  of  the  plumbing, 
fittings,  water-closets  and  sinks  on  the  second  floor,  and  in  the 
possession  of  plaintiff,  as  to  cause  the  water  therein  continu- 
ally to  overflow,  and  run  down  through  the  ceiling  into  de- 
fendants' storeroom,  the  effect  of  which  was  to  deprive  them 
of  its  beneficial  enjoyment,  to  render  it  untenantable,  and  to 
injure  their  goods;  and  that  plaintiff  faile<l,  refused  and  ne- 
glected to  remedy  the  defect,  although  his  attention  was  fre- 
quently called  to  it  by  the  complaints  of  the  defendants;  and 
that  by  reason  of  the  continuance  of  the  nuisance  defendants 
surrendered  the  demised  property  in  August,  1893.  That  the 
evidence  tendered  and  the  offers  of  proof  were  as  broad  as  de- 
fendants assume  they  were,  is  not  perfectly  apparent;  but  we 
are  inclined  to  think  thatj  when  the  pleadings  and  the  whole 
course  of  the  trial  are  considered,  it  may  fairly  be  held  that 
the  evidence  ruled  out  and  the  offers  to  prove  comprehended, 
in  substance,  what  is  claimed  by  defendants. 

Would  the  evidence  offered  and  excluded  tend  to  establish 
the  violation  by  plaintiff  of  any  agreement  or  promise  on  his 
part  contained  in  the  lease  ?  The  usual  words  of  demise  im- 
port a  covenant  for  (juiet  enjoyment,  which  signifies  that  the 
tenant  shall  not  be  evicted  by  title  paramount,  and  also  that  his 
possession  shall  not  be  disturbed  by  the  acts  or  wrongful  omis- 
sions of  the  lessor.  Any  sort  of  annoyance,  unless,  perhaps, 
a  mere  trespass,  affecting  the  occupation  of  the  property  let, 
which  prevents  the  tenant  from  enjoying  it  in  as  ample  a  man- 
ner as  he  is  entitled  to  by  the  terms  of  the  lease,  amounts  to 
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a  breach.  If  the  lessor  disturbs  the  possession  by  an  unlawful 
interference  therewith,  the  lessee  may,  when  sued  for  the  rent, 
set  up  the  damages  arising  from  such  disturbance  as  a  coun- 
terclaim {IFanley  v.  Banks  (Okl.)  61  Pac.  664;  McDmoell  v. 
llyman  (Cal.)  48  Pac.  984);  \^ile  at  common  law  it  seems  he 
may  recoup  damages  (Mayor  v.  Mabie^  13  N.  Y.  151). 

Treating  the  evidence  which  was  offered  as  received,  it  ap- 
pears that  the  plaintiff  owned  and  was  in  possession  and  con- 
trol of  that  part  of  the  building  immediately  over  the  room  let 
by  him  to  the  defendants;  that  the  plumbing  and  fittings  in 
such  part  of  the  house  were  defectively  constructed;  and  that, 
by  reason  of  the  refusal  of  the  plaintiff  to  remedy  the  defect, 
water  overflowed  the  sinks  and  closets  of  the  plaintiff,  and  ran 
down  into  the  storeroom  of  the  defendants  to  such  an  extent 
as  to  deprive  them  of  the  beneficial  use  of  their  tenement.  We 
are  satisfied  that  such  evidence  would,  at  least,  ten<l  to  e^tab- 
lish  a  constructive  eviction,  occasioned  bv  the  omission  of  the 
lessor  to  abate  a  nuisance,  originating  in,  and  continuing  to 
exist  upon,  the  property  owned  and  controlled  by  him.  Any- 
thing which  is  an  obstruction  to  the  free  use  of  property  so  as 
to  interfere  with  its  comfortable  enjoyment  is  a  nuisance. 
(Compiled  Statutes  1887,  First  Div.  Sec.  361.)  It  is  well 
settled  that  defective  water  pipes  become  a  nuisance  when  care- 
lessly maintained.  (Wood  on  Nuisances,  Sec.  124.)  The 
landlord's  acts  or  defaults  may  not  amount  to  a  physical  evic- 
tion; nevertheless  they  may  be  of  such  character  as  to  create 
or  permit  the  continuance  of  a  nuisance,  **which,  by  prevent- 
ing the  reasonable  use  by  the  tenant  of  the  premises,  would 
affect  directly  the  consideration  of  the  contract  between  them.'' 
{Sully  v.  ISehmitt,  147  N.  Y.  248,  41  N.  E.  614;  McDirwell 
V.  llyman^  mipra\  Kline  v.  llanle^  14  Mont.  361,  36  Pac. 
454;  Marshall  \,  Cokeii^  44  G a.  489.)  If  defendants,  as  ten- 
ants of  the  lower  floor,  were  disturbed  in  their  occupancy,  or 
constructively  evicted  by  the  flowing  of  water  from  improperly 
constructed  fixtures  in  a  part  of  the  building  not  let  to  them, 
but  in  the  possession  and  under  the  control  of  plaintiff,  the 
lessor,  and  the  disturbance  or  eviction  wpuld  not  have  resulted 
but  for  the  omission  of  the  lessor  to  remedy  the  defective  con- 
t' 
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struction  within  a  reasonable  time  after  notice  thereof,  then 
the  lessor,  at  least  in  the  absence  of  excusing  facts,  has  vio- 
lated the  implied  covenant  for  quiet  enjoyment.  This  is  clearly 
common  sense  as  well  as  the  law;  indeed,  the  supreme  court 
of  Georgia,  in  Freidenhurg  v.  Jones,  63  Ga.  612,  which  case 
is  approved  in  Jones  v.  Freidenhurg^  ^Q  Ga.  605,  S.  C.  42 
Amer.  Eep.  86,  held  that,  <* Where  a  tenant  on  a  lower  floor 
is  injured  by  the  flowing  of  water  from  the  bathtubs  and  water 
fixtures  situated  above,  he  has  a  right  of  action  against  the 
landlord,  if  the  overflow  results  from  their  improper  construc- 
tion; and  this  liability  exists  without  reference  to  the  occupa- 
tion of  the  upper  apartment  by  another  tenant."  But  it  is 
not  necessary  in  the  case  at  bar  to  approve  or  disapprove  the 
doctrine  there  declared.  Blake  v.  DicJc^  15  Mont.  236,  38 
Pac.  1070,  is  cited  by  plaintiff  as  controlling,  but  nothing  de- 
cided in  that  case  is  inconsistent  with  the  principles  applicable 
to  the  question  raised  in  the  case  before  us. 

For  the  error  referred  to,  the  motion  for  a  new  trial  should 
have  been  granted. 

2.  During  the  trial  the  defendants  asked  leave  to  amend 
the  answer  by. inserting  an  allegation  to  the  effect  that,  owing 
to  the  negligent  use  of  the  upper  story  by  the  plaintiff  and  his 
tenants,  the  water  fittings  were  allowed  to  overflow,  and  the 
water  to  run  down,  so  as  to  render  the  store  untenantable  for 
defendants'  purpose,  or  for  any  purpose.  The  request  was 
denied.  We  perceive  no  error  in  the  action  of  the  court.  It 
does  not  appear  that  defendants  made  any  showing  of  the  ne- 
cessity to  amend,  nor  was  the  amendment  sought  for  the  pur- 
pose of  making  the  allegations  correspond  to  the  evidence  al- 
ready introduced.  Some  testimony  had  been  received  tending 
to  prove  that  lodgers  or  tenants  on  the  second  floor  had  allowed 
water  to  overflow  the  sinks.  But  this  evidence  was  received 
as  one  of  the  inducements  for  the  alleged  agreement  for  alter- 
ation or  cancellation  of  the  lease  pleaded  in  the  second  defense, 
and  not  as  supporting  the  averments  constituting  the  first  de- 
fense and  counterclaim.  It  does  not  appear  that  the  court 
abused  its  discretion  in  refusing  the  application,  which  was 
made  during  the  progress  of  the  trial. 
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8.  The  second  defenBe  is,  in  effect,  that  the  plaintiff,  on 
July  1,  1893,  in  consideration  of  the  prevailing  basinet  de- 
pression, and  of  the  untenantable  construction  of  the  demised 
property,  and  of  the  defective  condition  of  the  water  sinks  on 
the  second  floor  of  the  building,  entered  into  a  new  agreement 
with  defendants,  by  which  he  let  the  property  to  them  from 
month  to  month  at  a  rental  of  $225  monthly,  and  that  on 
August  1,  1893,  defendants  notified  plaintiff  that  they  would 
quit  the  premises  on  September  1,  1893,  and  that  they  were 
never  in  possession  after  August  31st,  and  that  they  paid  all 
rents  accrued  to  September  1,  1893.  Plaintiff  admitted  that 
the  rent  was  paid  to  September  Ibt,  and  that  defendants  va- 
cated the  property  in  August,  and  did  not  thereafter  occupy 
it.  Plaintiff  denied  that  there  was  any  agreement  whatever  to 
change  the  terms  of  the  lease,  and  testified  that  because  of  the 
stagnation  of  business  he  voluntarily  reduced  the  monthly  rent 
for  July  and  August  from  $250  to  $225.  The  testimony  upon 
this  question  was  in  substantial  conflict  The  jury  returned  a 
verdict  for  the  plaintiff  in  the  sum  of  $S4:6y  and  thereby  nec- 
essarily found  that  the  only  change  made  in  the  lease  was  a  re- 
duction of  the  rent  to  $225  a  month  for  the  last  half  of  the  term. 

Errors  are  also  assigned  upon  the  charge  of  the  court  and 
refusal  of  prayers  for  in^tructions  relating  to  the  second  de- 
fense. Examination  of  the  instructions  given  and  of  those  re- 
fused has  disclosed  no  reversible  error.  Some  other  matters 
of  minor  importance  are  specified  as  error,  but,  as  thty  are  not 
likely  to  arise  again  in  the  cause,  their  consideration  is  not 
deemed  necessary. 

Let  the  judgment  and  order  appealed  from  be  reversed,  and 
the  cause  remanded,  with  direction  to  the  district  court  to  per- 
mit the  deiendants  to  amend  the  answer  as  they  may  be  ad- 
vised, and  within  such  time  and  on  such  terms  as  may  to  the 
court  seem  proper.  It  is  further  ordered  that  appellants  do 
not  recover  the  costs  incident  to  the  appeal,  and  that  each  party 
bear  such  of  said  cost  as  were  incurred  by  him. 

Beversed  and  remanded. 

Hunt,  J.,  concurs.     Pemherton,  C  J.,  not  sitting. 
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Water  Bights — Appropriation — Change   of    Use — Abandon-    so     m 
fnent. 

1.  The  dlyersion  of  water  for  domestic  purposes  In  excess  of  what  is  required,  and  al- 
lowing such  excess  to  overflow  lands  without  any  intention  of  irrigating,  and  without 
any  intention  of  using  such  excess  for  any  useful  purpose,  does  not  constitute  an  ap- 
propriation of  the  excess. 

2.  A  lawful  appropriation  of  water  for  a  specified  purpose  gives  the  owner  the  right  to 
change  the  use  of  his  appropriation  so  long  as  it  does  not  injure  subsequent  appro- 
priators  in  their  acquired  rights. 

3.  In  an  action  to  quiet  title  to  the  right  to  use  the  waters  of  a  creek,  where  the  decree 
awarded  plaintiff  a  prior  right  to  a  certain  amount  of  the  water  which  ii  was  foimd 
he  had  appropriated,  he  cannot  complain  of  the  indeflniteness  of  a  further  provision 
therein  awarding  defendant  the  riglit  to  the  use  of  all  the  remahilng  waters  of  the 
creek  to  the  amount  "necessary"  to  the  use  of  his  manufactory. 

4.  The  evidence  examined  and  held  to  sustain  a  finding  of  an  abandonment  of  a  water 
•right. 

Appeal  from  District  Courts  Lewis  and  Clarke  County. 

Action  by  T.  C.  Power  and  others  against  Jacob  Switzer. 
From  a  judgment  for  defendant  and  an  order  denying  a  new 
trial,  plaintiffs  appeal.     Modified. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  to  quiet  title  to  the  right  of  use  of  the  water  of  Uncle 
George's  creek,  in  Deer  Lodge  county,  and  to  enjoin  defend- 
ant from  diverting  said  water. 

Plaintiffs  allege  ownership  and  possession  of  lots  Nos.  41, 
42,  38  and  39,  in  township  10  north,  of  range  6  west,  em- 
bracing about  500  acres.  Possession  and  use  for  pasture  and 
growing  of  hay  is  alleged  to  have  been  in  plaintiffs  and  their 
predecessors  in  interest  since  1868,  and  water  is  alleged  to  be 
necessary  for  the  proper  and  successful  cultivation  of  the  said 
lands.  Plaintiffs  aver  that  in  1868  they  and  their  predeces- 
hors  diverted  and  used  all  of  the  waters  of  Uncle  Gerge's  creek, 
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and  conveyed  them  and  have  ever  since  used  them  upon  said 
lands  for  agricultural,  domestic  and  other  useful  and  beneficial 
purposes,  until  July  17,  1893,  when  defendant,  without  right 
or  title,  appropriated  and.  diverted  all  of  the  waters  of  Uncle 
George's  creek. 

Defendant  admits  the  ownership  and  possession  of  the 
ground  in  plaintiffs  and  their  predecessors  since  1868,  but  de- 
nies that  the  lands  require  water  for  the  cultivation  of  hay, 
grain  or  vegetables;  denies  that  plaintiffs  ever  raised  any  crops 
except  hay;  denies  that  plaintiffs  ever  diverted  or  used  any  of 
the  waters  of  Uncle  George's  creek  to  or  upon  the  lands  de- 
scribed, or  that  said  lands  are  susceptible  of  irrigation  from 
the  waters  of  said  creek;  denies  any  wrongful  diversion;  and 
denies  any  necessity  of  the  waters  for  agricultural  or  domestic 
purposes  upon  the  land;  and  denies  the  allegations  of  injury. 
An  abandonment  of  all  right  to  the  use  of  any  of  said  waters 
is  also  set  up  in  the  answer. 

It  is  also  alleged  by  defendant  that  the  lands  do  not  need 
irrigation  to  be  used  for  any  purpose  for  which  the  plaintiffs 
or  their  predecessors  have  used  them,  and  that  neither  plain- 
tiffs nor  their  predecessors  ever  used  the  lands  for  any  useful 
or  beneficial  purpose,  except  the  raising  of  hay  without  irri- 
gation. Defendant  then  sets  up  his  ownership  of  a  kaoline 
placer  mining  claim,  and  that  ever  since  March  29,  1892,  de- 
fendant has  owned,  occupied  and  used  the  same  for  the  mining 
of  clay  and  manufacture  of  brick  and  other  articles  of  com- 
merce; that  on  or  about  July  17,  1893,  finding  water  neces- 
sary to  be  used  in  his  said  business,  and  the  waters  of  Uncle 
George's  creek  being  unappropriated,  defendant  diverted  and 
used  all  of  the  waters  of  said  creek  to  the  land  he  owned  for 
beneficial  purposes,  and  on  August  15,  1895,  made  an  amended 
appropriation  of  the  whole  of  the  waters  of  said  creek,  and 
ever  since  has  continuously  used  the  whole  of  the  said  waters 
in  and  about  his  business.  Defendant  prays  to  be  adjudged  to 
be  the  owner  of  the  right  to  the  use  of  said  waters,  and  for 
injunction  against  plaintiffs. 

The  replication  denies  abandonment,  or  that  the  lands  do  not 
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require  irrigation  for  successful  cultivation,  or  that  defendant 
requires  the  use  of  said  waters,  or  that  he  has  any  right  or 
title  to  the  same. 

The  court  tried  the  case  without  a  jury.  Findings  and  judg- 
ment for  defendant.  Plaintiffs  appeal  from  an  order  denying 
their  motion  for  a  new  trial  and  from  the  judgment. 

WcUsh  cfe  Newman  and  Carpentei*  <j&  Carpenter^  for  Appel- 
lants. 

ir  H,  Tnppet  and  T.  J.  Walsh^  for  Respondent. 

Hunt,  J. — After  the  testimony  was  heard  upon  the  trial  of 
the  case,  the  learned  judge  of  the  district  court  went  upon  the 
land  described  in  the  statement  of  facts,  and  observed  its  char^ 
acter  and  the  location  of  the  water  rights  involved  in  the  con- 
troversy. Afterwards  findings  of  fact  were  made  substan- 
tially as  follows:  That  the  lands  are  arid,  near  the  top  of  the 
range  of  the  Rocky  mountains;  that  lots  41  and  42  were  origi- 
nally patented  by  the  predecessors  of  the  plaintiffs  as  gold  pla- 
cer claims,  and  were  never  used  by  the  predecessors  of  plain- 
tiffs for  any  other  purpose  than  mining  claims  as  long  as  they 
resided  upon  them;  that  in  1880  the  plaintiffs  acquired  their 
interest  in  said  lots  41  and  42;  that  in  1888  or  1889  the  plain- 
tiffs acquired  the  other  lands  mentioned  in  the  statement  of 
facts,  and  have  occupied  the  same  since  then;  that  the  plain- 
tiff's predecessors  never  claimed  any  right  or  interest  in  the 
water  rights  in  controversy,  nor  used  any  of  said  waters  for 
any  purpose  whatever;  that  neither  the  predecessors  of  plain- 
tiffs prior  to  the  year  1880,  nor  the  plaintiffs,  ever  used  the 
said  lands  for  any  other  purpose  than  for  mining  claims,  ex- 
cept to  cut  a  small  amount  of  wild  hay  thereon;  that  said 
lands,  by  reason  of  their  arid  character  and  high  elevation, 
are  unsuitable  for  agricultural  purposes,  except  for  pasturing 
and  wild  hay,  and  that  no  amount  of  water  used  thereon  will 
render  them  profitable  for  agricultural  purposes;  that  no  at- 
tempt has  ever  been  made  to  use  the  lands  for  agricultural 
purposes  other  than  for  natural  pasturage  and  wild  hay;  that 
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during  the  years  1868  and  1869  the  predecessors  of  plaintiffs 
appropriated  all  the  waters  of  Uncle  George^  s  creek  by  means 
of  two  ditches  taken  out  within  the  boundaries  of  lots  41  and 
42,  the  water  from  one  ditch  having  been  designed  to  furnish 
power  to  run  a  water  wheel  to  pump  a  mining  shaft  used  in  a 
coal  mine,  and  the  other  having  been  designed  to  convey  water 
to  one  of  the  lots  for  placer  mining  purposes;    that  the  first- 
mentioned   ditch    was  built,  and  water  diverted  thereby,  in 
1869,  and  the  second  was  begun  in   1885,  and  completed  in 
1887,  for  placer  mining  purposes,  but,  said  placer  mining  op- 
erations not  proving  profitable,  they  were  abandoned,  and  the 
ditch  was  abandoned,  and  not  used  thereafter,  and  partially 
filled  up,  to  make  way  for  a  brick  plant  erected  by  the  plain- 
tiffs, at  or  near  the  point  where  the  water  was  used  for  placer 
mining  operations;  that  the  first  mentioned  ditch,  in  passing 
from  its  head  to  the  coal  shaft  or  water  wheel,  passes  near  a 
store  and  boarding  houses  and  barns  belonging  to  plaintiffs, 
and  that  the  waters  flowing  in  said  ditch  were  not  only  used 
by  plaintiffs  in  their  coal  mining  project,  but  likewise  fur- 
nished water  to  them  for  domestic  purposes,  but  that  in  1887 
or  1888,  when  the  coal  mining  operations  were  abandoned,  the 
use  of   the  water  for  such  operations  was  also  abandoned,  al- 
though plaintiffs  continued  to  use  said  waters  for  domestic  pur- 
poses only;  that  from  that  time  the  water  had  been  allowed  to 
run  to  waste  on  the  land   below  where  boardino:   houses  and 
store  were  situated,  without  special  reference  to  any  beneficial 
use,  there  being  no  attempt,  by  artificial  means   by  plaintiffs, 
to  convey  the  same  over  and  upon  any  of  said  lands  for  par- 
poses  of  irrigation  or  any  other  useful  purpose;  that  none  of 
the  waters  of  Uncle  George's  creek  have  been   used  by  the 
plaintiffs  or  their  predecessors,  except  as  has  been  mentioned, 
and  except  for  domestic  purposes;  that  the  defendant  and  bis 
predecessors,  since  1867,  have  owned  and  occupied  a  tract  of 
about  100  acres  of  ground,  containing  a  clay  valuable  for  min- 
ing purposes  and  the  manufacture  of  brick,  and  that  in  such 
manufacture  and  mining  considerable  water  is  necessary;  that 
on  or  about  August  10,  1895,  defendant  diverted  and  appro- 
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priated  for  use,  in  connection  with  his  brick  {Jant,  about  15 
inches  of  water  at  a  point  about  one  and  a  half  miles  above  the 
lands  of  these  plaintiffs,  and  conveyed  the  same  by  a  ditch  to 
his  brick  plant  for  use  therein;  that,  at  the  time  of  such  di- 
version by  defendant,  plaintiffs  had  no  use  for  any  of  said 
waters  except  for  domestic  purposes,  and  that  defendant  has 
been  using  the  said  water  ever  since;  that  Uncle  George's 
creek  during  the  dry  season  furnishes  about  twenty  inches  of 
water;  that  a  constant  flow  of  one  inch  is  required  by  defend- 
ant for  use  in  his  brickyard;  and  that  plaintiffs  require  for 
domestic  purposes  and  for  the  use  of  stock  a  constant  flow  of 
not  more  than  four  inches. 

The  legal  conclusions  were  that  the  plaintiffs  are  entitled  to 
four  inches  of  water  at  the  point  of  use  at  all  seasons  of  the 
year,  for  domestic  purposes,  prior  in  time  and  right  to  any  use 
whatsoever  on  the  part  of  the  defendant;  that  the  plaintiffs  are 
not  entitled  to  the  use  of  any  of  the  waters  of  Uncle  George's 
gulch  against  the  defendant  for  agricultural  purposes;  that  the 
defendant,  with  the  exception  of  the  amount  required  by  plain- 
tiffs, is  entitled  to  the  use  of  all  the  waters  of  Uncle  George's 
creek,  qt  a  sufBcient  amount  thereof  to  give  him  a  constant  flow 
at  his  brick  plant  of  not  less  than  one  inch,  this  right  to  be 
subject  to  plaintiff's  prior  right  to  the  use  of  four  inches  for 
domestic  purposes;  and  that  plaintiffs  and  defendant  are  enti- 
tled to  a  decree  and  an  injunction,  one  as  against  the  other. 

It  is  proper  to  notice  an  apparent  inconsistency  between  two 
of  the  findings.  In  one  the  court  found  that  the  predecssors 
of  plaintiffs  never  claimed  any  right  or  interest  in  the  water 
right  in  controversy,  nor  used  any  of  the  waters  for  any  pur- 
pose whatsoever,  and  subsequently  also  found  that  the  prede- 
cessors of  plaintiffs  made  certain  appropriations  in  1869,  and 
that  such  rights  were  afterwards  abandoned.  In  overruling 
the  motion  for  a  new  trial,  this  apparent  contradiction  is  ex- 
plained by  the  judge,  who  says  the  particular  part  of  the  first 
paragraph  above  referred  to  has  reference  to  200  acres  of 
land  owned  by  the  plaintiffs,  and  described  as  lots  38  and  89. 
<  The  or ignal  owners, "  says  the  judge  in   his  memorandum 
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order,  '<of  these  200  acres,  designated  as  lots  38  and  39, 
never  pretended  to  any  claim  of  any  kind  to  the  water  in  con- 
troversy herein.  The  proof  amply  sustains  this  assumptioD, 
and  it  was  the  intention  of  the  court  to  so  find  and  so  state. 
Words  of  reference,  applying  to  lots  38  and  39,  were  omitted 
by  oversight  of  the  court  or  stenographer;  but  as  this  is  the 
manifest  meaning  of  the  language  used,  the  court  does  not 
feel  warranted  in  trying  the  case  a  second  time  on  this  ac- 
count.'^ With  this  explanation  on  the  part  of  the  trial  judge, 
the  findings  become  perfectly  consistent,  and  should  be  con- 
strued with  relation  to  the  particular  lots  of  ground  to  which 
they  severally  apply. 

The  lands  involved  are  within  a  mile  or  so  of  the  western 
portal  of  the  Mullen  Tunnel,  through  which  the  Northern  Pacific 
Railroad  runs  in  crossing  the  summit  of  the  Rocky  Mountains, 
in  Montana.  At  this  great  elevation  and  locality  the  seasons 
are  too  cold,  and  these  particular  lands  too  barren,  to  produce 
any  crop  at  all  except  hay.  These  facts  appear  very  clearly. 
It  is  also  in  evidence  that  the  predecessors  of  the  plaintiffs 
originally  took  out  a  water  right  in  1869  to  be  used  for  run- 
ning a  water  wheel  for  a  coal  mine.  The  water  thus  used 
was  afterwards  diverted  so  as  to  flow  by  plaintiffs'  store. 
Then,  in  1885,  these  plaintiffs  filed  a  claim  of  water  right, 
and  diverted  water  to  a  placer  claim  belonging  to  them,  and 
known  as  the  '^Mullen  Pass  Placer  Claim,"  and  used  the 
waters  so  diverted  for  placer-mining  purposes.  But,  defend- 
ant's witnesses  testify,  the  plaintiffs'  mining  operations  cerffeed 
about  1888,  and  with  their  cessation  all  use  of  the  waters  was 
abandoned,  except  for  domestic  purposes  about  the  store, 
boarding  house,  and  stable.  It  is  in  evidence,  though,  that, 
after  the  water  flows  by  the  store  and  boarding  house  as  de- 
scribed, it  is  allowed  to  run  on  down  and  upon  a  flat  belong- 
ing to  these  plaintiffs,  and  being  part  of  the  lands  described 
in  their  complaint.  It  there  distributes  itself,  in  its  natural 
flow,  over  some  four  or  five  acres  of  ground,  there  being  no 
artificial  irrigation  of  this  overflowed  ground  by  means  of  any 
ditches  at  all.     Plaintiffs  contend  that  by  this  overflow  and 
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distribution  of  water  there  were  a  number  of  acres  of  the  land 
irrigated,  and  thus  rendered  more  valuable  for  the  purposes 
of  raising  hay,  and  that  they  acquired  rights  of  use  for  agri- 
cultural purposes  by  this  diffusion  of  water. 

The  question  of  abandonment  of  the  use  of  any  of  the  waters 
was  one  of  fact,  dependent  upon  the  evidence  of  the  conduct, 
acts,  and  intent  of  the  parties  claiming  the  usufruct  of  the 
water.  Plaintiffs  admit  they  never  intended  to  use  the  water 
for  mining,  and  under  the  evidence,  it  has  been  found  they 
never  intended  to  use  it  for  agriculture.  Their  necessities 
were  evidently  merely  for  its  use  for  domestic  purposes,  and 
any  use  of  what  was  not  consumed  in  those  ways  was  a  mere 
incident,  brought  about  by  the  natural  waste  of  water  after  it 
passed  the  point  where  it  was  utilized  for  domestic  purposes, 
and  was  not  the  result  of  an  attempt  to  cover  the  lands  so  as 
to  make  them  more  productive  of  hay  or  other  crops.  But 
the  mere  diversion  of  a  quantity  of  water  from  a  stream  is  not 
a  legal  appropriation  of  it.  It  has  been  a  mistaken  idea  in  the 
minds  of  many,  not  familiar  with  the  controlling  principles 
applicable  to  the  use  of  water  in  arid  sections,  that  he  who 
has  diverted,  or  ^ ^claimed''  and  filed  a  claim  of,  water  for 
any  number  of  given  inches,  has  thereby  acquired  a  valid 
right,  good  as  against  all  subsequent  persons.  But,  as  the 
settlement  of  the  country  has  advanced,  the  great  value  of  the 
use  of  water  has  become  more  and  more  apparent.  Legisla* 
tion  and  judicial  expositioa  have,  accordingly,  proceeded  with 
increasing  caution  to  restrict  appropriations  to  spheres  of  use- 
fulness and  beneficial  purposes.  As  a  result,  the  law,  crystal- 
lized in  statutory  form,  is  that  an  appropriation  of  a  nght  to 
the  use  of  running  water  flowing  in  the  creeks  must  be  for 
some  useful  or  beneficial  purpose,  and  when  the  appropriator, 
or  his  successor  in  interest,  abandons  and  ceases  to  use  the 
water  for  such  purpose,  the  right  ceases.  (Sections  1880, 
1881,  Civil  Code.)  A  man  may  divert  more  water  than  is 
necessary  for  domestic  and  culinary  purposes,  and  permit  the 
excess  to  flow  on  down  to  his  lands;  but  if  he  has  no  intention 
of  using  such  excess  to  irrigate  the  land  upon  which  the  ex- 
cess so  runs,  and  his  purpose  is  not  to  raise  a  crop  or  run  ma* 
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chinery,  or  to  mine,  or  to  otherwise  apply  it  to  a  useful  pur- 
pose, he  acquires  no  valid  right  to  such  excess  by  the  mere 
fact  of  a  diffusion  of  waste  water  upon  the  grounds,  even 
though  they  be  susceptible  of  cultivation.  The  intention  of 
the  claimant  is  therefore  a  most  important  factor  in  determin- 
ing the  validity  of  an  appropriation  of  water.  When  that  is 
ascertained,  limitation  of  the  quantity  of  water  necessary 
to  effectuate  his  intent  can  be  applied  according  to  the  acts, 
diligence,  and  needs  of  the  appropriator.  In  this  case  the 
lower  court  has  applied  these  established  principles,  and  its 
findings,  except  as  hereinafter  stated,  and  conclusions,  being 
justified  by  substantial  evidence,  must  be  sustained. 

The  decree  adjudges  plaintiffs  to  be  entitled  to  the  use  of 
four  inches  of  water,  prior  in  right  to  any  use  whatsoever  on 
the  part  of  the  defendant,  "for  domestic  purposes  only,''  and 
that  plaintiffs  are  not  entitled,  to  the  use  of  any  water,  as 
against  the  defendant,  for  agricultural  purposes.  It  then 
uwards  defendant  the  right  to  use  all  the  waters  of  the  creek 

*  ^  to  the  amount  necessary  to  the  use  of  his  brick  manufactory, 

*  *  *  subject  only  to  the  plaintiffs'  prior  right  to  the  use 
of  the  four  inches  for  the  purposes  aforesaid. ' '  Plaintiffs  ob- 
ject to  the  restriction  confining  the  use  of  water  to  * 'domestic 
purposes  only. ' '  Now,  under  the  law,  if  plaintiffs  desire  to 
change  the  use  of  their  appropriation  of  four  inches,  they  may 
do  so,  provided,  always,  they  do  not  deprive  subsequent  ap- 
propriators  of  any  rights  acquired.  They  ought  not,  there- 
fore, to  be  confined  to  the  use  of  the  water  for  domestic  pur- 
poses only,  but  should  be  simply  adjudged  the  owners  of  a 
right  to  the  use  of  four  inches  of  water  prior  to  defendant's 
risfhts.  It  is  true  the  court  found  that  no  amount  of  water  could 
render  the  lands  involved  valuable  for  cultivation,  but  even  if 
that  were  true,  plaintiffs  might  desire  to  use  their  appropria- 
tion for  other  beneficial  uses,  and  ought  not  to  be  prevented 
from  so  doing.  The  decree  should,  therefore,  be  modified  by 
striking  out  the  words  which  circumscribe  plaintiffs^  right  of 
use.  The  finding  of  the  court  that  no  amount  of  water  used 
on  the  lands  of  plaintiffs  will  render  them  profitable  for  agri- 
cultural purposes  is  not  material  to  a  decision  of  the  case.   We 
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believe,  however,  that  the  evidence  does  not  sustain  sach  a 
finding,  inasmuch  as  it  appears  that  hay  has  been  and  can  be 
successfully  raised  upon  the  ground,  if  irrigated.  The  evi- 
dence upon  this  point  was  relevant,  as  bearing  upon  the  ques- 
tion of  the  intent  of  plaintiffs;  but  whether  or  not  the  land 
may  be  made  profitable  for  agricultural  purposes  is  not  di- 
rectly involved  in  the  suit,, and  no  finding  in  respect  to  it  was 
required. 

Some  contention  is  made  that  four  inches  is  an  insufficient 
quantity  for  the  domestic  uses  of  plaintiffs.  This  argument 
can  hardly  be  seriously  considered,  when  the  great  quantity 
of  water  represented  by  a  steady  flow  of  four  statutory  inches 
is  estimated.     It  means  about  2,800  gallons  per  hour. 

Appellants  also  object  to  the  part  of  the  decree  awarding 
respondent  a  right  to  the  use  of  all  the  waters  of  the  creek  to 
the  amount  necessary  to  the  use  of  his  brick  manufactory, 
subject  to  plaintiffs'  prior  right  to  the  four  inches  aforesaid, 
and  enjoining  the  plaintiffs  from  interfering  with  respondent's 
rights.  The  objection  seems  to  be  that  the  decree  is  indefi- 
nite. There  is  no  error  in  this,  however,  which  prejudices 
plaintiffs'  rights,  inasmuch  as  defendant  is  only  given  what 
water  is  necessary  for  his  manufacturing  business.  Plaintiffs 
have  got  all  they  are  entitled  to  under  the  evidence;  so  of 
what  concern  is  it  to  them  that  defendant's  use  is  not  specifi- 
cally limited  by  any  number  of  inches  ?  If  defendant  uses 
more  than  is  necessary,  the  excess  is  subject  to  legal  appro-, 
priation  by  plaintiffs  or  any  one  else;  but,  so  long  as  plaintiffs 
have  their  rights  adjudicated,  they  are  not  in  a  position  to 
complain  of  the  decree.  >Any  rights  which  they  may  subse- 
quently acquire  are  not  mected  in  any  way,  for  they  are  not 
litigated  by  this  action.   • 

The  cause  is  remanded^ to  the  lower  court,  with  directions 
to  strike  out  the  findings  held  to  be  immaterial,  and  to  modify 
the  decree  in  accordance  with  the  views  herein  expressed. 
When  so  revised  and  modified,  the  order  and  judgment  ap- 
pealed from  will  be  affirmed;  each  party  to  pay  his  own  costs. 

Modified  and  Affirmed, 

PiGOTT,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 
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SARAH     TROTTER,     Respondent,    v,    T.    H.    KLEIN- 
SCHMIDT,  Executor,  etc.,  Appellant. 

[SubmlttodSept.  26, 1898.    Decided  Not.  14, 1896.] 

Appeal —  Transcript —  Time  of  FjZim^ — Excuse  far  Delay. 

That  appellant  was  out  of  the  state,  his  postoffloe  address  being  unknown  to  his  family 
or  counsel;  that  he  had  failed  to  furnish  his  counsel  with  necessary  funds  to  procure 
a  transcript;  that  he  was  not  adrised  prior  to  his  departure  as  to  when  the  appeal 
was  required  to  be  taken;  that  his  counsel  was  not  advised  of  his  intended  depart- 
ure ;  luld  not  sufficient  excuse  for  failure  to  file  the  transcript  within  the  statutory 
time. 

Appeal  from  District  Courts  Lewis  and  Clarke  County. 

Petition  by  Sarah  Trotter  against  T.  H.  Kleinschmidt,  ex- 
ecutor. From  a  judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  the  defendant  appeals.     Appeal  dismissed. 

Asliburn  K.  Barhoxtr,  for  Appellant. 

T.  J,  Wah/i,  for  Respondent. 

Per  Curiam.  — The  record  in  this  case  shows  that  the  de- 
fendant, as  executor  of  the  estate  .of  J.  M.  D.  Greene,  after 
probate  of  the  will  of  said  Greene,  on  the  27th  day  of  January, 
1896,  filed  his  inventory,  showing  the  receipt  of  $2,136. 
Thereafter  the  respondent  filed  her  j^tition  in  the  district 
court,  asking  for  an  order  requiring  the  executor  to  file  an 
additional  inventory,  including  an  amount  of  $3,947.70,  which 
the  respondent  claimed  the  defendant  had  in  his  possession, 
and  which  it  is  alleged  belonged  to  the  estate.  To  this  {)eti- 
tion  the  defendant  filed  an  answer,  denying  that  the  said  last* 
named  sum  was  the  money  of  the  estate,  but  claiming  it  as  a 
gift  from  the  deceased  Greene.  A  trial  was  had  upon  the  is- 
sues thus  joined  in  the  district  court,  and  an  order  and  decree 
was  made  requiring  defendant  to  file  an  additional  inventory 
as  prayed  for,  including  said  amount  of  $3,947.70.  This  de- 
cree was  rendered  on  November  3,  1897.     Oil  the  6th  day  of 
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March,  1898,  the  district  court  made  an  order  denying  the 
motion  of  the  defendant  for  a  new  trial.  On  April  8,  1898, 
the  defendant  filed  his  notice  of  an  appeal  from  the  judgment, 
order  and  decree  aforesaid  to  this  court.  No  undertaking  has 
ever  been  given  in  the  case.  On  June  8th,  no  praecipe  for  a 
transcript  of  the  case  had  been  tiled  with  the  clerk  of  the  dis- 
trict court,  nor  had  a  transcript  been  requested  of  or  prepared 
by  the  clerk  of  said  district  court. 

On  that  day  the  respondent  filed  her  motion  to  dismiss  the 
appeal  for  the  reasons — First,  'that  more  than  sixty  days 
have  elapsed  since  the  appeal  herein  was  taken,  and  no  tran- 
script or  record  on  appeal  has  been  filed  with  the  clerk  of  this 
court,  as  required  by  its  rules;"  second,  '*no  undertaking  on 
appeal  has  ever  been  made  or  filed  herein;"  third,  **no  appeal 
lies  from  the  judgment  and  decree  from  which  the  appeal  was 
taken;"  fourth,  "no  notice  of  the  appeal  was  ever  served  on 
either  Willma  Christena  Trotter  or  James  K.  Smith,  adverse 
parties."  June  18th,  thereafter,  counsel  for  the  appellant 
filed  in  this  court  an  affidavit  by  which  he  seeks  to  excuse  the 
l4xcheii  bt  the  appellant  in  failing  to  file  a  transcript  of  the  case, 
as  required  by  the  rules  of  this  court.  This  affidavit  is  to  the 
efifect  that,  at  the  date  of  filing  of  the  notice  of  appeal  in  this 
case,  the  appellant  was  out  of  the  state;  that  his  whereabouts 
were  unknown  to  counsel;  that  he  was  unable  to  ascertain  his 
postoffice  address;  that  the  family  of  the  appellant  were  unable 
to  furnish  the  address  of  the  appellant,  further  than  that  he 
was  somewhere  in  the  state  of  Idaho;  that  the  appellant  had 
failed  to  provide  his  counsel  with  the  necessary  funds  to  pay 
for  and  procure  the  transcript  in  the  case;  that  the  appellant 
was  not  advised  as  to  when  said  appeal  was  required  to  be 
taken  prior  to  his  departure  from  the  state;  and  that  his  coun- 
sel was  not  advised  that  the  appellant  anticipated  going  away 
so  suddenly.  The  transcript  was  filed  on  the  25th  day  of 
August,  although  certified  to  by  the  clerk  on  the  4th  day  of 
that  month. 

This  is  the  entire  substance  of  the  affidavit  going  to  excuse 
the  negligence  of  the  appellant  in  preparing  his  transcript  in 
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this  case.  "W  e  are  of  the  opinion  that  the  aJOBdavit  discloses 
no  excuse,  or  pretense  of  an  excuse,  for  the  negligence  of  the 
appellant  in  preparing  and  filing  in  this  court  the  transcript 
on  appeal  in  the  case.  To  excuse  his  negligence  would  be  to 
say  virtually  that  there  could  be  no  negligence  which  might 
not  be  excused  by  the  court,  and  thereby  render  nugatory  the 
statutes  and  rules  governing  appeals  in  this  state.  There  is 
no  pretense  that  the  appellant  did  not  know  what  the  law  and 
rules  of  court  required  him  to  do  if  he  wished  to  prosecute  an 
appeal  to  this  court.  The  appellant,  as  far  as  there  is  any 
showing,  seems  to  have  absolutely  ignored  both  statute  and 
rules,  and  left  the  state  without  taking  any  steps  whatever  to 
prosecute  his  appeal.  There  is  no  excuse  for  such  negligence. 
Holding,  as  we  do,  that  the  negligence  in  failing  to  file  the 
transcript  in  this  case  has  not  been  excused  or  explained,  it 
becomes  unnecessary  to  treat  the  other  reasons  assigned  for 
dismissing  this  appeal.  The  motion  to  dismiss  the  appeal  is 
sustained,  and  the  appeal  is  dismissed. 

Dimnissed. 


STATE  OF   MONTANA,    Respondent,   v.  EVERTON  T. 
PATCH,  Appellant. 

[Submitted  Nov.  15, 18M.    Decided  Nov.  21, 1896.] 

Forgery — Certijicdte  of  Deposit — Information. 

1.  An  Information  charging  the  forgery  of  an  endorsement  of  a  oertiflcate  of  deposit 
which  was  set  out  in  full  In  the  inf'^rmation  and  contained  the  words  "H.  D.  ft  Co., 
Bankers"  at  the  top  and  above  the  date  and  was  signed  **H.  D.  &  Oo."  and  was  made 
payable  to  the  order  of  the  depositor,  is  sufficient,  although  no  bank  Is  referred  to  in 
the  information,  and  there  is  no  allegation  therein  of  extrinsic  facts  to  show  that"H. 
D.  &  Go."  had  any  bank  in  which  the  money  was  deposited.  (Section  MO,  Penal  Code.) 

2.  An  information  charging  forgery  of  a  certificate  of  deposit  Is  not  subject  to  demurrer 
because  It  alleges  that  the  defendant  forged  and  counterfeited  the  Indorsement  Id 
the  name  of  the  payee  therein  with  the  intent  to  defraud  him. 

8.  It  is  not  necessary  in  an  information  for  forging  a  certificate  of  deposit  for  the  pay- 
ment of  160 -^  Dollars,  to  allege  extrlnbic  facts  to  show  that  it  was  a  certill- 

cate  of  deposit  for  sixty  dollars,  where  the  exact  sum  deposited  appears  **|00.00." 

4.    Section  8S82  of  the  Code  of  Civil  Procedure  provides  that  a  writing  shown  to  and 
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proyed  by  a  witness  must  be  lead  to  the  Jury  before  tbe  testimooy  of  tbe  witness  Is 
closed:  Hdd  tbat,  where  it  appears  tbat  a  written  Instrument  was  testified  to  and 
was  admitted  In  evidence,  the  presumption  Is,  in  the  absence  of  eyldence  to  the  con- 
trary, that  tbe  contents  of  the  paper  were  read  to  the  Jury. 

Appeal  from  District  Courts  Deei*  Lodge  Coxmty;  Tkeo. 
JBrantleyj  Judge. 

J2.  S.  ThresheTy  for  Appellant. 

C.  B.  jffolariy  Attorney  Generaly  for  the  State. 

Hunt,  J.  Defendant  Patch  was  convicted  of  forgery.  He 
appeals  from  the  judgment  of  conviction  and  from  the  order 
of  the  district  court  overruling  his  motion  for  a  new  trial. 
The  charging  part  of  the  information  is  as  follows:  <'The 
said  Everton  J.  Patch,  on  the  12th  day  of  July,  1897,  at  the 
county  of  Deer  Lodge  and  state  of  Montana,  did  upon  the 
back  of  a  certain  certificate  of  deposit  and  writing  obligatory 
for  money,  of  the  *tenor  following:  'Certificate  of  Deposit, 
^60.00.  No.  58,344.  Hoge,  Daly  &  Co.,  Bankers,  Anaconda, 
Mont.,  May  11,  1897.  Edw.  Dugan  has  deposited  in  this 
bank  sixty . .  . .  i^  dollars,  payable  to  the  order  of  self,  dupli- 
cate unpaid,  on  the  return  of  this  certificate  properly  indorsed. 
This  deposit  is  not  subject  to  check.  Hoge,  Daly  &  Co.,' — 
falsely  and  feloniously  make,  forge,  and  counterfeit  an  in- 
dorsement and  assignment  thereon  in  the  following  words, 
*Edwai-d  Dugan, '  the  name  of  the  payee  in  said  certificate  of 
deposit  and  writing  obligatory,  with  intent  then  and  there  to 
defraud  Edward  Dugan;  and  the  said  Everton  J.  Patch,  then 
and  there  having  in  his  hands  and  possession  the  *  said  certifi- 
cate of  deposit  and  writing  obligatory,  and  on  the  back  of 
which  was  the  said  false,  forged,  and  counterfeit  indorsement 
and  assignment  as  aforesaid,  did  then  and  there,  well  knowing 
the  said  indorsement  and  assignment  to  be  false,  forged,  and 
counterfeit,  utter,  pass,  and  publish  the  same  as  true  and  gen- 
uine, with  intent  to  defraud  the  said  Edward  Dugan,  contrary 
to  the  form,  force,  and  effect  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state 
of  Montana.'' 
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1.  A  general  and  special  demurrer  was  interposed.  This 
was  overruled.  It  is  said  that  the  instrument  described  in  the 
information,  if  standing  alone,  is  invalid  for  any  purpose,  in 
that  no  bank  is  referred  to  in  the  pleading,  and  that  the  name 
of  *'Hoge,  Daly  &  Co.,  Bankers,"  at  the  top  of  the  instru- 
ment, is  no  evidence  that  such  a  firm  owned  a  bank  in  which 
the  money  described  was  deposited,  or  that  Hoge,  Daly  &  Co. 
<'had  any  right  to  receipt  for  money  deposited  in  this  par- 
ticular bank,"  and  that,  without  allegations  of  extrinsic  facts 
to  show  the  relation  between  Hoge,  Daly  &  Co.  and  the  bank 
mentioned  in  the  instrument,  the  information  is  wholly  de- 
fective. 

Under  the  statute  (Section  840,  Penal  Code),  every  person 
who,  with  intent  to  defraud  another,  falsely  makes,  alters, 
forges  or  counterfeits  any  indorsement  of  any  bill  of  ex- 
change, promissory  note,  draft,  order,  *  *  *  writing 
obligatory,  or  promissory  note,  for  money  or  other  property, 
etc. ,  is  guilty  of  forgery. 

On  its  face  this  instrument  appeai*ed  to  be  a  valid  certificate 
of  deposit,  which  is  a  receipt  of  a  bank  or  banker  for  a  cer- 
tain sum  of  money  received  upon  deposit,  generally  framed  in 
such  a  form  as  to  constitute  a  promissory  note,  payable  to  the 
depositor,  or  to  the  depositor  or  order,  or  to  bearer.  (Daniel 
on  Neg.  Inst.  Section  1698.)  It  was  expressed  in  negotiable 
words.  It  was  a  negotiable  paper  on  its  face,  and  clearly  was 
brought  within  the  definition  of  the  instruments  or  writings 
made  the  subjects  of  forgery  under  the  statute  of  the  state. 
That  being  bo,  it  was  sufficient  to  set  it  forth  as  it  was  in  the 
information,  and  no  extrinsic  facts  were  required  to  be 
averred.  The  doctrine  of  the  case  of  State  v.  Evans^  15 
Mont.  539,  39  Pac.  850,  is  that,  to  constitute  forgery,  the 
forged  instrument  must  be  one  which,  if  genuine,  may  injure 
another,  and  that  it  should  be  apparent  from  the  information 
that  such  is  its  legal  character,  either  from  recital  or  descrip- 
tion of  the  instrument  itself,  or,  if  that  does  not  show  itto  be  so, 
then  by  averment  aliunde  showing  it  to  be  of  such  a  character. 
That  case  is  inapplicable,  so  far  as  appellant  relies  upon  it  to 
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uphold  his  argument  that  in  the  present  information  averments 
of  extrinsic  matter  are  essential,  while  it  affirms  our  opinion 
that  the  description  of  the  instrument  itself  involved  in  this 
case,  including  indorsements,  is  sufficiently  set  forth  in  the 
information. 

It  is  also  urged  that  the  information  is  bad  because  it  al- 
leged that  defendant  passed  the  instrument  with  the  indorse- 
ment thereon  with  the  intent  to  defraud  Edward  Dugan,  the 
payee  named  therein.  The  evidence  goes  to  show  that  de- 
fendant furtively  took  the  certificate  from  the  person  of 
Dugan,  its  owner,  taking  advantage  of  the  drunkenness  of 
Dugan  while  the  latter  was  in^  his  room,  at  an  hotel;  that 
within  a  few  hours  thereafter  he  went  to  the  .bank  of  Hoge, 
Daly  &  Co.,  in  Anaconda,  presented  the  certificate  to  be 
cashed,  and,  in  response  to  questions  put  to  him  by. a  clerk  of 
the  bank,  represented  himself  to  be  Edward  Dugan,  the  payee, 
indorsed  the  certificate,  and  so  obtained  the  money  due 
thereon.  This  was  sufficient  to  warrant  the  jury  in  finding 
an  intent  to  defraud  Dugan.  From  the  intent  to  pass  the 
paper  as  genuine  the  law  draws  the  conclusion  of  the  intent  to 
defraud  whatever  person  may  be  defrauded.  Section  598, 
paragraph  4,  8th  Ed.,  Vol.  II,  Bishop's  New  Criminal  Law, 
says:  ''Ordinarily  there  are  two  persons  who  legally  may  be 
defrauded, — the  one  whose  name  is  forged,  and  the  one  to 
whom  the  forged  instrument  is  to  be  passed.  Therefore  the 
indictment  may  lay  the  intent  to  be  to  defraud  either,  and  it 
will  be  sustained  by  proof  of  an  intent  to  pass  as  good,  though 
there  is  shown  no  intent  in  fact  to  defraud  the  particular  per- 
son." Fraud  need  not  be  actually  perpetrated  in  forgery. 
The  essence  of  the  crime  is  the  making  of  the  false  writing 
with  the  evil  intent  that  the  instrument  forged  shall  be  used 
as  good.  {People  v.  Turner,  113  Cal.  278,  45  Pac.  331; 
Bennett  v.  State,  62  Ark.  532,  36  S.  W.  947;  Com.  v.  Henry, 
118  Mass.  460;  People  v.  Ferris,  66  Cal.  442.)  And  from 
the  intent  to  pass  the  certificate  as  good  the  law  infers  a  pur- 
pose to  defraud  a  person  who  may  be  prejudiced.  ( Vide  cases 
cited  and  State  v.  Cleveland,  6  Nev.  181;  Hocheimer,  Cr. 
Law,  Section  651.) 
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2.  There  is  a  contention  that  the  instrument  is  so  uncer- 
tain on  its  face,  because  of  the  form  '^sixty -^dollars," 

that  the  pleading  of  extrinsic  facts  was  required  to  show  that 
it  was  a  certificate  of  deposit  for  sixty  dollars,  rather  than  one 
for  sixty  hundred  dollars  or  six  thousand  dollars,  and  that  the 
special  demurrer  was  well  founded  on  this  ground.  We  are 
disposed  to  hold  that  no  one  would  be  misled  in  reading  the 
amount  of  such  a  certificate,  even  independently  of  more  cer- 
tain writings  in  the  instrument  itself,  and  that  it  is  but  a  com- 
mon form  of  bankers'  certificates,  where  the  7^  is  the  denom- 
inator of  any  fractional  part  of  a  dollar  perchance  deposited 
by  the  payee;  but  in  this  instance  the  exact  sum  deposited  is 
apparent  and  certain  by  the  figures  *'$60.00"  in  the  upper  left 
hand  corner  of  the  certificate,  so  that  no  possible  ambiguity 
is  apparent,  and  the  demurrer  was  properly  overruled. 

3.  The  record  discloses  that  the  certificate  of  deposit  was 
offered  in  evidence  before  the  jury  and  admitted,  but  fails  to 
show  afiSlrmatively  that  it  was  read  to  them.  Appellant  says 
that  it  ought  to  have  been  read,  under  Section  3382,  Code  of 
Civil  Procedure,  which  provides  that  a  writing  shown  to  and 
proved  by  a  witness  must  be  read  to  the  jury  before  the  t^ti- 
niony  of  the  witness  is  dosed,  and  that  in  the  absence  of  a 
showing  that  it  was  read,  no  presumption  obtains  that  the 
jury  could  or  did  read  the  paper.  The  fact  appears,  however 
that  the  paper  was  testified  to  and  was  admitted  in  evidence, 
and  we  hold  that,  unless  the  contrary  is  afllrmatively  shown, 
it  is  to  be  presumed  that  it  was  read  to  the  jurors,  as  contem- 
plated by  the  law  and  the  usual  practice  of  trial  courts. 

4.  We  shall  not  dwell  on  the  final  contention  of  appellant, 
that  the  verdict  is  against  the  evidence,  except  to  state  that 
the  testimony  of  the  state  made  out  a  complete  offense  of 
forgery,  and  fully  established  defendant's  guilt.  We  find  no 
error  in  the  record.     The  judgment  and  order  appealed  from 

•  are  affirmed. 

AJUrmed. 
Pemberton,  C.  J.,  and  Pigott,  J.,  concur. 
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BUTTE    &    BOSTON  CONSOLIDATED    MINING    COM-       1=^ 
PANY,  Appeixant,  v.  MONTANA  ORE  PUR-  -^-^ 

CHASING  CO.,  Respondent. 

[Sabmitted  Sept.  29, 1898.    Decided  Nov.  21, 1898.] 

Corporation — Manager^  Authority  of- — Presuynption — Burden 
of  Proof- — Mining  Claims — Tenants  in  Corrmwn — Inter- 
locutory Injrmction — Discretion — Pra>ctice. 

1.  COBPORATiON— JIf  ano^er,  AMJOiority  of—Pre*umption^Burden  of  Proc/.— Corpora- 
tions are  bound  only  by  the  acts  and  contracts  of  their  agents  within  the  scope  of 
their  authority.  There  is  no  presumption  that  the  general  manager  of  a  corporation 
has  authority  to  grant  a  right  of  way  over  land  belonging  to  it;  and  the  burden  of 
proYlng  such  atithorlty  is  upon  him  who  asserts  a  right  to  the  easement. 

2.  MimNG  CLAIMS—Tenante  in  Common— Injunction,— Vnder  Sec.  602,  Code  of  Clyil 
Procedure,  which  provides  that  if  any  person  shall  assume  and  exercise  exclusive 
ownership  over,  or  talce  away,  any  property  held  in  tenancy  in  common,  the  party 
aggrieved  shall  have  his  action  for  the  injury  in  the  same  manner  as  If  such  tenancy 
in  common  did  not  exist,  a  tenant  in  common  of  a  mining  claim  may  enjoin  his  co- 
tenant  from  mamtalning  a  tramway  over  tlie  claim. 

3.  IKTKBLOCDTOBY  iNJUifCTioK—Disoretion.— Although  the  granting  or  refusing 
an  interlocutory  injunction  is  a  matter  within  the  discretion  of  the  lower  court,  the 
appellate  court  will  reverse  an  order  where  there  has  been  an  abuse  of  discretion. 

4.  SAMBr-Practftfe.— Upon  the  hearing  of  an  application  for  an  injunction  (or  for  dis- 
solving an  order  granting  an  injunction)  the  plaintiff  may  use  in  support  of  his  appli- 
cation affidavits  and  oral  testimony. 

5.  Sam R.—  Where  a  temporary  restraining  order  was  dissolved  on  insufficient  evidence, 
the  court,  on  appeal,  will  not  direct  the  trial  court  to  leave  such  order  In  force,  but 
will  order  a  new  hearing. 

Appeal  from  District  Courts  Silver  Bow  County;  William, 
Clancy^  Judge, 

Action  by  the  Butte  &  Boston  Consolidated  Mining  Com- 
pany against  the  Montana  Ore  Purchasing  Company  to  enjoin 
the  maintenance  of  a  tramway.  From  an  order  dissolving  a 
temporary  restraining  order,  and  refusing  an  injunction  pen- 
dente lite^  plaintiff  appeals.     Reversed. 

Wm,  H,  De  Witty  John  F.  Forbes  and  Louis  Marshall ^  for 
Appellant. 

Clayherg  it  Corbett  and  J.  J.  McUatton^  for  Respondent. 


640  B.  &  B.  Co.  V.  M.  O.  P.  Co.  [Oct  T.  98 

PiGOTT,  J. — ^This  appeal  is  from  an  order  made  April  6, 
1898,  dissolving  a  teniporary  restraining  order  theretofore 
granted  on  the  application  of  the  plaintiff,  and  refusing  the 
plaintiff  an  injunction  pendente  lite  against  the  maintenance  by 
the  defendant  of  a  tramway. 

1.  Plaintiff  and  defendant  are  owners  in  common  of  the 
Snohomish  lode  mining  claim.  Defendant  has  constructed  a 
tramway  over  a  portion  of  the  claim,  and  uses  it  for  the  pur- 
pose of  conveying  ores  from  the  Karus  mine  to  a  bin  built  by 
defendant  on  the  common  property.  The  Rarus  mine  is  owned 
by  the  defendant,  as  are  also  the  tramway  and  ore  bin.  This 
tramway  and  bin  are  used  by  the  defendant  alone,  and  cannot 
be  utilized  by  plaintiff  in  its  mining  operations.  In  the  event 
plaintiff  desired  to  erect  works,  it  could  not  do  so  on  that  part 
of  the  claim  over  which  the  tramway  runs.  Plaintiff  insisUs 
that  the  tramway  and  bin  were  placed  upon  the  common  prop- 
erty wrongfully,  and  without  its  consent  or  the  consent  of  its 
predecessor  in  interest;  while  the  defendant  pleads  that  the 
structures  were  erected  with  the  consent  of  the  grantor  of 
plaintiff.  To  sustain  the  allegation  that  the  tramway  and  bin 
were  built  upon  the  property  with  the  consent  of  the  plaintiff, 
defendant  introduced  in  evidence  certain  correspondence  be- 
tween  one  Palmer  who  was  general  manager  of  the  Butte  & 
Boston  Mining  Company,  the. immediate  grantor  of  the  plain 
tiff,  and  the  defendant.  If  Palmer  was  clothed  with  the  power 
to  confer  upon  the  defendant  a  right  of  way  for  the  tramway, 
the  question  would  be  presented  as  to  whether  or  not  the  route 
agreed  upon  was  followed  by  defendant  in  laying  the  tramway. 
We  find  it  unnecessary,  however,  to  determine  the  latter  ques- 
tion, since  we  are  of  the  opinion  that  Palmer  was  not,  in  vir- 
tue of  his  office  as  general  manager,  authorized  to  grant  for 
his  company  either  an  easement  or  a  license.  In  the  late  case 
of  Great  Falls  Water  Works  Co,  v.  Great  Northern  Hy.  Co., 
21  Mont.  487,  54  Pac.  963,  we  declined  to  express  an  opinion 
upon  the  question  now  presented.  But  we  think  there  can  be 
only  one  answer  made:  Corporations,  like  natural  persons, 
are  bound  only  by  the  acts  and  contracts  of  their  agents  done 
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and  made  within  the  scope  of  their  authority.  There  is  no 
presumption  that  the  general  manager  of  a  corporation  has 
power  to  convey  its  lands,  or  to  grant  an  easement  or  give  a 
licenbe  therein.  (See  Walrath  v.  Champion  Mining  Co.  (May 
23,  1898),  18  U.  S.  Sup.  Ct.  609;  Kipp  v.  Coenan,  55  Iowa  63, 
7  N.  W.  417;  Stow  v.  %««?,  7  Conn.  214;  Leggett  v.  The  New 
Jersey  Mfg,  cfe  Bkg.  Co.^  IN.  J.  Eq.  541.)  The  defense  so 
interposed  rests  upon  the  acts  of  the  general  manager  of  the 
corporation  which  conveyed  the  land  to  plaintiff;  and  the  bur- 
den was  upon  defendant  to  show  that  he  had  the  authority  to 
grant  the  right  of  way  over,  or  to  permit  a  license  to  be  exer- 
cised on,  the  property.  The  failure  of  defendant  to  prove 
that  such  power  had  been  lodged  in  the  general  manager  makes 
further  discussion  of  this  defense  unnecessary. 

2.  Inspection  of  the  record  discloses  that  in  all  substantial 
matters  the  defendant  in  this  case  is  in  the  attitude  and  posi- 
tion of  the  defendants  in  Connole  v.  B,  cJ&  M,  Con.  Copper 
and  Silver  Mining  Co.,  20  Mont.  523,  52  Pac.  263;  and  the 
facts  shown  by  the  record  before  us  so  closely  resemble  those 
presented  in  the  case  cited  as  to  demand  the  application  of  the 
same  rules.  We  held  in  the  Connole  case  that  the  cburt  below 
did  not  abuse  its  discretion  in  granting  a  temporary  injunction 
upon  facts  similar  to  those  presented  in  the  case  at  bar,  and 
that,  under  Section  592  of  the  Code  of  Civil  Procedure,  the 
acts  of  the  defendants  constituted  an  assumption  and  exercise 
of  exclusive  ownership  over  a  portion  of  the  property  owned 
in  common  by  them  and  the  plaintiff,  and  that  injunction,  be- 
ing an  appropriate  remedy  as  against  a  stranger,  was  properly 
granted  against  the  defendants  for  the  purpose  of  restraining 
the  continuance  of  such  trespass,  and  thus  to  prevent  a  multi- 
plicity of  actions  at  law  to  recover  damages  which  would  be 
occasioned  thereby.  The  repetition  of  the  trespass  would  ren- 
der defendants  liable  to  continued  actions,  in  which  the  amout 
of  recovery  would  be  the  damage  sustained  by  the  plaintiff  up 
to  the  time  of  the  commencement  of  each  action.  [Pappen- 
heim  V.  Metropolitan  Elevated  Railway  Co.,  128  N.  Y.  436, 
28  N.  E.  518.)     The  doctrine  which  was  declared  applicable 
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to  the  facts  in  the  Connole  case  is  conti'olliDg  in  the  case  now 
before  us. 

Defendant  claims,  however,  that  the  granting  or  refusal  of 
an  interlocutory  injunction  is  a  matter  within  the  discretion  of 
the  lower  court,  and  that,  therefore,  this  court  will  not,  on 
appeal,  interfere  with  the  exercise  of  that  discretion.  Ordi- 
narily, the  rule  is  as  stated,  for  it  is  well  established  that  the 
action  of  the  court  or  judge  below  in  granting  or  denying  an 
injunction  will  be  affirmed  unless  error  clearly  appears.  But 
it  is  also  well  settled  that  the  appellate  court  will  not  hesitate 
to  reverse  an  order  granting  or  denying  an  injunction  if  the 
court  or  judge  a  quo  has  abused  its  or  bis  discretion.  As  was 
said  in  Shilling  v.  Reagan,  19  Mont.  608,  48  Pac.  1109,  by 
discretion  in  such  cases  is  meant  a  sound  judicial  discretion— 
not  an  arbitrary  one,  nor  a  discretion  exercised  contrary  to 
the  law  applicable  to  the  facts  proved.  In  this  case  the  right 
to  an  injunction  pending  the  controversy  was  shown  on  the 
hearing,  and,  indeed,  the  district  court  in  effect  so  decided, 
although  it  denied  the  injunction  upon  the  wholly  untenable 
ground  that  an  injunction  would  throw  out  of  employment  a 
large  number  of  men  then  working  in  the  Uarus  mine. 

8.  A  question  of  practice  has  been  suggested;  The  tem- 
porary restraining  order  was  granted  without  notice  to  the  de- 
fendant, and  the  order  to  show  cause  why  an  injunction  pefi- 
dente  lite  should  not  be  issued  was  heard  with  the  application 
of  defendant  to  dissolve  the  restraining,  ordei.  The  applica- 
tion of  the  defendant  to  dissolve  was  supported  by  affidavit. 
The  court  received  oral  testimony  upon  the  hearing,  but  de- 
clined to  consider  affidavits  on  the  part  of  the  plaintiff  in  op- 
position to  the  application  by  defendant,  the  reason  given  by 
the  court  being  that,  under  Sections  875,  877  and  878  of  the 
Code  of  Civil  Procedure,  plaintiff  was  permitted  to  oppose  the 
application  to  dissolve  either  by  affidavit  or  oral  testimony^ 
but  not  by  both,  and  that,  as  plaintiff  had  introduced  oral  tes- 
timony, it  would  not  be  allowed  to  use  an  affidavit.  To  dis- 
pose of  this  matter,  it  is  sufficient  to  say  that  plaintiff  was  not 
limited  to  the  right  to  use  one  only  of  the  two  sorts  of  evi- 
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dence  recognized  as  admissible  by  the  sections  cited,  and  the 
fact  that  it  had  seen  fit  to  avail  itself  of  oral  testimony  was  no 
reason  for  excluding  evidence  in  the  shape  of  written  testi- 
mony. •  Since  the  application  to  dissolve  was  supported  by 
affidavit,  the  plaintiff  had  the  privilege  of  presenting  all  evi- 
dence at  his  command  in  opposition  to  the  application,  whether 
such  evidence  was  oral  or  written,  and  the  statute  is  not  sus- 
ceptible of  the  interpretation  which  the  court  below  gave  it. 

We  are  urged  by  the  plaintiff  to  direct  the  district  court  to 
leave  the  temporary  restraining  order  in  force,  and  to  continue 
it  until  the  final  trial  of  the  cause.  But  we  do  not  know  what 
might  be  shown  on  a  new  hearing  in  the  court  below  (if  one 
he  had),  and  the  suggestion,  therefore,  does  not  seem  to  us  to 
be  one  which  should  be  adopted. 

Upon  the  evidence  adduced  at  the  hearing,  plaintiff  was  en- 
titled, as  a  matter  of  law,  to  a  temporary  injunction.  If  plain- 
tiff renews  its  application  for  a  temporary  injunction,  the  court 
below  is  advised  to  hear  the  same  upon  the  evidence  already 
received  at  the  former  hearing,  supplemented  by  such  further 
proofs  as  either  party  may  adduce.  The  orders  appealed  from 
are  reversed,  and  the  cause  is  remanded  for  further  proceed- 
ings by  the  district  court  not  inconsistent  with  the  views  ex- 
pressed in  this  opinion. 

Sever sed  and  remanded, 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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JAMES  FORRESTER  and  ano.,  Appellants,  v.  BOSTON 
&  MONTANA  CONSOLIDATED  COPPER  AND 
SILVER    MINING   COMPANY,    et 
AL.,  Respondents. 


21    5U 

24  ia^> 


[Submitted  ^ept.  28, 1886.    Decided  Not.  28, 1886.] 

Corporations — Disposition  of  Assets —  Consent  of  Stockholders 
— Remedy  —  Injunction  —  Preliminary  Order  —  Laches  — 
Waiver — 2fining. 


Tlie  directors  of  a  corporation  organized  anotlier  oorporatlon  tn  another  state,  and 
transferred  ttie  entire  property  of  the  former  to  it,  in  consideration  of  the  second 
corporation  deliyering  Its  entire  stock  to  the  former,  and  assuming  its  liabilities. 
Having  obtained  the  consent  of  the  holders  of  more  than  three-fourths  of  the  stock 
of  tlie  first  corporation  to  such  transfer,  they  executed  another  conveyance,  in  co&* 
flrmatlon  of  tlie  first,  and  delivered  possession  to  the  new  company.  They  then  oiH 
talned  an  irrevocable  power  of  attorney  from  the  holders  of  three-fourths  of  the 
stock,  authorizing  such  stock  to  be  voted  In  favor  of  a  ratification  of  tlie  transfer, 
called  a  stockholders'  meeting  to  ratify  such  transfer,  and  a  protelbt  against  it  by  ml- 
noriiy  stockholders  was  disregarded.  Held,  that  minority  stockholders  were  entitled 
to  enjoin  ratlficaiion  of  the  transfer  without  proof  tliat  they  had  without  avail  ex- 
liausted  their  remedies  within  the  corporation. 

The  ratification  by  a  majority  of  the  stockholders  of  an  illegal  and  incomplete  trans- 
fer of  the  corporate  property  may  be  enjoined  by  stockholders  who  acquired  tlielr 
stock  after  such  transfer  was  made. 

The  determination  of  questions  of  fact  on  motion  for  preliminary  Injunction  will  not 
be  disturbed  on  appeal,  unless  clearly  against  the  evidence. 

The  fact  tliat  minority  stockholders  of  a  corporation  waited  until  the  day  preceding 
the  tim&aet  for  the  ratification  by  a  majority  of  the  stockholders  of  an  Illegal  and  in- 
complete transfer  of  the  corporate  property  t>efore  suing  for  injunction  was  not 
laches. 

Nor  was  it  a  waiver  of  their  rights. 

An  injunction  pendente  lite  to  restrain  majority  stockholders  of  a  corporation  from 
ratifying  an  illegal  transfer  of  tlie  corporate  property,  and  one  that  is  ulti-a  rirt*, 
made  by  tlie  officers  and  directors,  will  not  be  refused  because  the  corporation  offers 
a  bond;  since  a  stockholder  is  entitled  to  restrain  the  Illegal  transfer  of  the  corporate 
assets  as  of  riglit. 

At  common  law  the  directors  or  a  majority  of  the  stockholders  of  a  prosperous  cor- 
poration able  to  achieve  the  objects  of  its  creation  canqot  sell  or  otherwise  disposte 
of  all  the  property  without  the  consent  of  all  the  stockholders. 
Compiled  Statutes  1887,  Div.  6,  Sees.  492-494,  providing  that  the  officers  of  a  mhiing 
corporation  shall  have  no  power  **to  sell  *  *  *  or  otherwise  dispose  or*  tlie  whole 
or  part  of  its  mining  grounds,  mills  and  ph&nt,  without  such  transfer  being  first  sp- 
proved  by  the  holders  of  two-thirds  of  the  stock,  at  a  meeting  at  which  at  least  three- 
fourths  of  the  stock  is  represented,  and  that,  if  such  sale  be  of  the  entire  corponte 
property,  the  corporation  shall  be  dissolved,  is  merely  a  limitation  of  the  commoo- 
law  powers  of  directors  and  majority  stockholders  of  corporations,  and  does  not 
authorize  two-thirds  of  the  stockholders  of  a  prosperous  corporation  to  sell  all  of  its 
property  against  the  protest  of  any  othet  stockholder. 
Ck)nceding  that  said  provisions  enable  a  prosperous  corporation  to  sell  all  its  property 
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▼tthout  the  unaolmous  coDsent  of  tbe  stockholden,  they  do  not  authorize  either  a 
disposal  thereof  without  a  peeuulaiy  coDsideration,  or  an  exchange, 
10.  A  transfer  of  all  the  property  of  a  corporation  to  a  foreign  corporation  organized  by 
the  directors  of  the  former  to  acquire  its  property,  In  consideration  of  the  latter  as- 
suming the  liabilities  of  the  former,  and  agreeing  to  deliver  to  It  its  entire  capital 
stock,  stockholders  of  the  former  to  exchange  their  stock  for  shares  in  the  new  cor- 
poration, or  in  lieu  thereof  torecelTeaflxed  sum  per  share  for  surrendering  them, 
is  neither  a  sale  nor  an  exchange,  within  said  proTlslons,  conceding  a  sale  or  ex> 
change  to  be  authorized  thereby. 

Appeal  from  District  Courts  Silver  Bow  Cov/nty;  William 
Cla/Msyy  Judge. 

Action  by  James  Forrester  and  another  against  the  Boston 
&  Montana  Consolidated  Copper  and  Silver  Mining  Company 
and  others  for  injunction.  From  an  order  granting  an  injunc- 
tion/?«nrf<?n^<?  ^iV«,  defendants  appeal.     AflSrmed. 

Statement  of  tbe  case  by  the  justice  delivering  the  opinion. 

Appeal  by  defendants  from  an  order  granting  a  tem- 
porary injunction  restraining  them  from  voting,  or  allow- 
ing to  be  voted,  any  of  the  capital  stock  of  the  Bos- 
ton &  Montana  Consolidated  Copper  and  Silver  Mining 
Company,  of  Montana,  in  favor  of  disposing  of 
the  property  of  the  said  corporation  to  a  corporation  of 
the  same  name  organized  under  the  laws  of  New  York,  and 
from  ratifying  or  adopting  any  deed  of  conveyance  of  the  said 
property  theretofore  made  in  the  name  of  the  Montana  corpo- 
ration to  the  New  York  corporation,  or  any  act  of  the  board 
of  directors  with  reference  to  such  transfers.  This  action  was 
brought  by  plaintiffs  in  their  own  behalf,  as  well  as  in  behalf 
of  such  other  stockholders  of  the  Montana  corporation  as  are 
similarly  situated,  and  desire  to  join  them. 

From  the  record  we  gather  the  following  facts:  The  Bos- 
ton &  Montana  Consolidated  Copper  and  Silver  Mining  Com- 
pany (hereinafter  called  the  < 'Montana  Company")  was  organ- 
ized under  the  laws  of  Montana,  in  1887,  as  a  miningr  and 
smelting  corporation.  It  has  a  capital  stock  of  150,000  shares 
of  the  par  value  of  $25  each.  The  business  in  which  it  is  en- 
gaged has  been  successfully  carried  on,  its  net  income  for  1897 
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being  in  excess  of  $3,000,000,  of  which  $1,800,000  were  dis- 
tributed among  the  shareholders.  Its  property  is  valued  at 
|i30,000,000,  and  its  debts  are  insignificant  in  amount.  The 
stockholders  number  1,877,  and  of  these  but  a  very  few  reside 
in  Montana,  the  great  majority  living  in  the  eastern  states  and 
in  Europe.  While  the  practical  mining  and  smelting  opera- 
tions have  been  conducted  in  Montana,  the  financial  business 
of  the  company  has  been  transacted  in  New  York  and  Massa- 
chusetts, as  the  only  markets  for  its  product  are  in  those  states. 
The  directors  have  always  resided  there,  and  it  is  inconvenient 
for  them  to  hold  frequent  meetings  in  Montana.  It  is  also  im- 
practicable for  the  stockholders  to  attend  meetings  which  are 
required  to  be  held  in  this  state.  The  statute  requires  the 
transfer  books  to  be  kept  in  Montana.  For  many  years  the 
stock  of  the  company  has  been  daily  bought  and  sold  in  Bos- 
ton and  New  York,  and,  unless  the  transfers  are  entered  upon 
the  books  of  the  company,  they  are,  for  some  purposes,  in- 
valid. The  directors,  on  April  6,  1898,  caused  to  be  incorpo- 
rated, under  the  laws  of  New  York,  the  Boston  &  Montana 
Consolidated  Copper  and  Silver  Mining  Company,  of  New 
York,  with  the  same  capital  stock  as  that  possessed  by  the 
Montana  company,  divided  into  the  same  number  of  shares, 
and  of  a  like  par  value;  and  on  April  6,  1898,  the  directors 
of  the  Montana  company  executed,  in  the  name  of  the  com- 
pany, a  conveyance  to  the  New  York  company  of  all  the 
property  owned  by  the  Montana  company,  the  consideration 
expressed  being  the  assumption  by  the  New  York  company  of 
all  the  liabilities  of  the  Montana  company,  and  the  delivery  by 
the  New  York  company  of  its  entire  capital  stock  to  the  Mon- 
tana company,  to  be  exchanged  for  stock  held  in  the  Montana 
company  by  those  holding  shares  therein,  share  for  share;  or, 
at  the  option  of  the  stockholders,  the  New  York  company  was 
to  pay  such  of  them  as  did  not  transfer  their  shares  for  stock 
of  the  new  company  the  sum  of  $130  a  share.  On  May  31, 
1898,  the  directors,  having  obtained  the  written  consent  of 
those  owning  131,036  shares  of  the  Montana  company,  exe- 
cuted and  delivered  a  like  conveyance  to  the  New  York  com- 
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pany  in  confirmation  of  the  deed  first  executed,  the  consider- 
ations being  the  same  as  those  inducing  the  transfer  of  April 
6th,  with  the  exception  that  the  New  York  company  agreed  to 
pay  $170  instead  of  $130  for  each  share  not  exchanged. 

The  New  York  corporation  is  in  possession  of  the  property 
attempted  to  be  transferred.  On  April  6,  1898,  the  directors 
of  the  Montana  company  mailed  to  each  of  the  stockholders  a 
copy  of  a  notice  calling  for  a  meeting  of  the  stockholders  on 
June  6,  1898,  in  Butte,  Mont.,  for  the  purpose  of  acting  upon 
the  proposition  to  sell  all  the  assets  of  the  Montana  company, 
and  for  the  purpose  of  ratifying  or  rejecting  the  action  of  the 
directors  in  disposing  of  the  property  of  the  corporation.  The 
notice  was  also  duly  published  in  a  newspaper  for  six  weeks 
prior  to  June  6,  1898. 

The  plaintiff  Forrester,  on  April  8,  1898,  purchased  100 
shares  of  the  stock  of  the  M(^ntana  company;  and  on  May  16, 
1898,  the  plaintiff  Maginnis  purchased  a  like  number  of  shares. 
Neither  the  former  owners  of  these  shares  so  purchased,  nor 
the  plaintiffs,  in  any  wise  consented  to  the  transfers  ma^e  by 
the  directors  in  the  name  of  the  Montana  company.  Two  days 
before  the  meeting  called  by  the  notice,  plaintiffs,  having 
served  a  formal  protest  against  the  attempted  transfer  and  its 
intended  ratification,  brought  this  action. 

On  June  6,  1898,  the  stockholders  convened  and  organized. 
There  were  presented  at  the  meeting,  by  certain  of  the  indi- 
vidual defendants,  proxies  from  the  holders  of  131,036  shares 
of  the  capital  stock,  authorizing  the  holders  of  the  proxies  to 
vote  in  favor  of  the  ratification  of  the  transfer  theretofore 
made  to  the  New  York  company. 

Upon  the  hearing  of  the  order  to  show  cause  why  an  in- 
junction ^«n(2^n^^  2^^^  should  not  issue,  the  defendants  offered 
a  bond  in  the  penal  sum  of  $50,000,  conditioned,  in  substance, 
that  if  the  defendants  shall,  when  requested  by  plaintiffs,  pur- 
chase from  them  the  200  shares  mentioned  at  the  market  price 
thereof,  and  pay  any  damages  that  might  be  sustained  by  them 
because  of  any  action  that  may  be  taken  at  the  meeting  of  the 
stockholders  of  the  Montana  company  pursuant  to  the  notice 
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heretofore  referred  to,  the  obligation  should  be  void,  but 
otherwise  to  be  in  force.  The  defendants  further  offered  to 
execute  a  bond  in  such  form,  or  with  such  conditions,  in  such 
amount,  and  with  such  sureties,  as  the  court  might  designate, 
in  lieu  of  the  bond  so  offered,  if  it  were  deemed  in  any  wise 
insufficient.  The  court  declined  to  accept  such  bond,  and 
granted  the  injunction  order  appealed  from. 

John  I*",  J^orbuty  Louis  Marshall  and  Wm.  IL  De  ^ttt^  for 
Appellants. 

Robert  B.  Smith,  J.  J.  McIIattoii  and  Clayherg  cfe  Corhttt^ 
for  Respondents. 

PiGOTT,  J. — We  shall  discuss  briefly  such  of  the  points 
made  by  the  defendants  as  seem  worthy  of  serious  attention. 

1.  Defendants  argue  that  tbe  failure  of  plaintiffs  to  state 
and  prove  that  they  have  exhausted  their  remedies  within  the 
corporation  is  fatal  to  the  maintenance  of  the  action.  The 
poin|  is  without  merit.  Sufficient  appears  to  show,  with  rea- 
sonable certainty,  that  plaintiffs  could  not  hope  to  obtain 
within  the  corporation  itself  redress  of  their  alleged  griev- 
ances. The  board  of  directors  had  not  only  executed  a  deed 
in  the  company^s  name  to  all  its  property,  but  had  also  pro- 
cured the  ratification  and  express  approval  of  such  act  by 
stockholders  owning  131,036  shares  of  its  stock.  The  direct- 
ors obtained  also  the  consent  in  writing  of  these  stockholders 
to  the  making  and  delivery  of  the  confirmatory  conveyance  of 
May  31st.  They  called  the  meeting  of  June  6th,  at  which 
the  proposition  to  ratify  the  things  done  by  them  was  to  be 
submitted  to  the  stockholders;  and  they  held  irrevocable 
powers  of  attorney  executed  by  owners  of  the  number  of 
shares  mentioned,  running  to  defendant  Bigelow,  who  was 
president  of  the  company,  authorizing,  and,  indeed,  it  would 
seem,  directing,  Bigelow  or  his  substitutes  to  vote  in  favor  of 
the  ratification  of,  and  consent  to,  the  sale  theretofore  made 
by  Bigelow  and  the  other  directors  in  the  name  of  the  Mon- 
tana company.     Admission  is  made  by  defendants  that  the 
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directors  caused  the  New  York  company  to  be  organized,  to 
the  end  that  it  might  take  the  place  of  the  Montana  company, 
and  for  the  purpose  of  transferring  the  property  of  the  latter- 
named  company  to  the  former.  The  further  admission  ap- 
pears that  the  stockholders  whose  proxies  were  held  by 
Bigelow,  or  his  substitutes  as  attorneys  in  fact,  were  desirous 
of  voting  in  favor  of  the  transfer;  and  that  the  131,036 
shares  would  have  been  so  voted  but  for  the  injunction  is 
established  beyond  doubt.  The  protest  of  plaintiffs,  made 
just  before  suit  was  begun,  against  the  action  of  the  directors, 
and  against  the  proceedings  proposed  to  be  taken  at  the  meet- 
ing of  June  6th,  was  unavailing;  and  the  answer  is  framed 
upon  the  theory  that  the  objection  by  plaintiffs  to  the  action 
taken  by  the  directors,  and  any  protest  against  that  intended 
to  be  taken,  would  have  been  disregarded  by  the  holders  of 
131,036  shares,  as  well  as  by  the  directors.  The  law,  which 
does  not  demand  a  request  that  a  person  or  corporation  sue 
him  or  itself,  nor  require  the  doing  of  any  useless  thing,  as 
prerequisite  to  the  accrual  of  a  right  of  action,  will  therefore, 
in  the  circumstances  here  existing,  permit  the  plaintiffs  to 
maintain  suit  to  undo  or*  prevent  the  acts  of  directors  or 
stockholders  performed  or  threatened  to  be  performed,  if  such 
acts  be,  as  to  plaintiffs,  %Utra  vires;  and  this  is  within  the 
principles  declared  in  Gerry  v.  Banky  19  Mont,  at  page  199, 
47  Pac.  813;  Ashton  v.  Dashaway  Association^  84  Cal.  61,  22 
Pac.  660,  and  23  Pac.  1091;  Botts\.  By.  Co.,  88  Ky.  64,  2 
L.  R.  A.  694,  10  S.  W.  134;  Smith  v.  Dom,  96  Cal.  73,  30 
Pac.  1024;  Barr  v.  Pittshirgh  Plate  Glass  Co.,  40  Fed.  412; 
and  in  conformity  with  the  rule  laid  down  in  Pomeroy  on 
Equity  Jurisprudence  Sec.  1096;  Albers  v.  Metxhants^  Ex- 
change, 46  Mp.  App.  206;  4  Am.  and  Eng.  Ency.  Law,  280; 
27  ib.  396;  4  Thompson  on  Corporations  Sec.  4621. 

2.  Another  contention  of  defendants  is  that  the  action 
must  fall  because  the  complaint  fails  to  aver  that  plaintiffs 
were  owners  of  their  shares  at  the  time  of  the  transactions  of 
which  they  complain.  This  point  is  also  without  merit.  The 
cases  cited  by  defendants  in  support  of  their  position  are  not 
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pertinent.  Equity  rule  94,  promulgated  by  the  Supreme 
Court  of  the  United  States,  provides  that  ''every  bill  brought 
by  one  or  more  stockholders  in  a  corporation  against  the  cor- 
poration and  other  parties,  founded  on  rights  which  may 
properly  be  assented  by  the  corporation,  must  be  verified  by 
oath,  and  must  contain  an  allegation  that  the  plaintiff  was  a 
shareholder  at  the  time  of  the  transaction  of  which  he  com- 
plains,  or  that  his  share  had  devolved  on  him  since  by  oper- 
ation of  law,  and  that  .the  suit  is  not  a  collusive  one  to  confer 
on  a  court  of  the  United  States  jurisdiction  of  a  case  of  which 
it  would  not  otherwise  have  cognizance.  It  must  also  set 
forth  with  particularity  the  efforts  of  the  plaintiff  to  secure 
such  action  as  he  desires  on  the  part  of  the  managing  directors 
or  trustees,  and,  if  necessary,  of  the  shareholders,  and  the 
causes  of  his  failure  to  obtain  such  action ;''  and  the  federal 
authorities  relied  upon  are  to  a  great  extent  base<I  upon  that 
rule,  which,  of  course,  is  not  binding  upon  the  state  courts. 
(Parsonay.  Joseph,  92  Ala.  403,  8  South,  788.)  The  other 
citations  are  for  the  most  part,  if  not  wholly,  of  cases  in 
which  the  stockholders  sued  to  recover  for  wrongful  intra 
vires  acts  of  the  ofiScers  of  corporations,  or  to  obtain  an 
accounting  in  respect  thereto,  performed  before  the  plaintiffs 
in  those  cases  became  shareholders.  We  deem  it  unnecessary, 
however,  to  inquire  whether,  in  the  respect  stated,  rule  94  is 
but  declaratory  of  an  equity  doctrine;  for  in  the  case  at  bar 
defendants  recognize  and  admit  that  the  transfer  is  not  yet 
legally  consummated,  and  that,  to  bring  about  the  desired 
result,  not  less  than  two-thirds  of  the  stock  must  be  voted  in 
favor  of  the  transfer,  at  a  meeting  called  for  that  purpose. 
The  vote  has  not  been  taken.  To  prevent  such  an  attempted 
ratification  or  authorization  of  the  proposition  submitted  as 
would  result  from  the  voting  of  the  shares  at  the  meeting,  is 
the  object  sought  to  be  obtained  by  the  injunction. 

3.  Defendants  insist  that  the  200  shares  standing  in  the 
names  of  plaintiffs  were  acquired  by  and  for  the  use  of  the 
Montana  Ore  Purchasing  company,  a  rival  corporation,  be- 
tween which  and  the  Montana  company  an  unfriendly  feeling 
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exists,  and  many  actions  are  pending,  and  of  which  one  plaint- 
iff is  attorney,  and  the  other  vice  president;  that  the  action  is 
not  in  good  faith,  but  was  brought  from  improper  motives, 
and  in  the  interest  of  the  rival  corporation,  and  not  for  the 
benefit  of  the  nonassenting  stockholders,  and  that,  for  this  rea- 
son, plaintiffs  are  not  entitled  to  be  heard  in  a  court  of  equity. 
The  court  below  found  that  plaintiffs  owned  the  shares,  and 
that  they  were  acting  in  good  faith;  and  we  cannot  say  that 
the  evidence  reneived  on  the  hearing*  so  clearly  proves  the 
contrary  as  to  warrant  us  in  deciding  that  the  lower  court 
erred  in  determining  the  question  as  it  did.  On  the  hearing 
of  the  application  for  the  injunction  pendente  lite,  the  matter 
was  one  peculiarly  within  the  discretion  of  the  court  below. 
Consideration  of  the  elaborate  and  ingenious  argument  of 
defendants  discussing  the  effect  of  bad  motives  upon  the  right 
to  maintain  the  suit  is  thus  rendered  unnecessary:  and  we  do 
not  decide  whether  or  not  an  injunction  ought  to  be  refused 
against  a  private  corporation  in  a  suit  brought  by  an  indivi- 
dual stockholder  in  the  interest  of  a  rival  corporation. 

4.  It  does  not  appear  that  plaintiffs  were  guilty  of  unrea- 
sonable delay  or  laches  in  commencmg  suit.  They  instituted 
proceedings  prior  to  the  day  on  which  the  stockholders  were 
to  meet  for  the  purpose  of  voting  in  favor  of  the  transfer 
theretofore  made,  or  attempted  to  be  made,  by  the  directors; 
and  it  is  evident  that  the  suit  brought  to  protect  whatever 
rights  plaintiffs  may  have  was  timely.  [Mills  v.  Central  Ry. 
(7a ,  41 N.  J.  Eq. ,  1,  2  Atl.  453. )  The  law  did  not  require  them 
to  act  before  they  did,  and  they  have  inflicted  no  legal  injury 
upon  defendants,  nor  have  they  slept  upon  their  rights  for 
such  length  of  time  as  might  raise  the  inference  of  a  waiver. 

6.  The  court  did  not  err  in  refusing  to  accept  the  bond  or 
undertaking  tendered  by  defendants.  (See  Cook  on 
Stock  and  Stockholders,  Sec.  502;  Stevens  v.  Rut- 
land R.  R,  Co,,  29  Vt.  546;  RaUroad  Co,  v. 
Collins,  40  Ga.  582;  Tomkinson  v.  Southeast  R.  Co.,  35  Ch. 
Div.  675;  Thompson  on  Corporations,  Sec.  346.)  Section  876 
of  the  Code  of  Civil  Procedure  confers  upon  the  court  a  dis- 
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cretionary  power  to  vacate  an  injunction  granted  ad  interim 
or  pendente  lite^  where  the  alleged  wrong  or  injury  is  repar- 
able and  capable  of  being  adequately  compensated  for  in 
money,  upon  defendant's  executing  such  an  undertaking  as 
the  court  may  require.  We  do  not  think  the  court  abused  its 
discretion.  As  counsel  well  say,  if  plaintiffs  were  clearly  en- 
titled to  an  injunction  in  this  case,  the  district  court  would 
not  have  been  justified  in  accepting  an  undertaking  in  lieu  of 
the  injunction,  which  would  be  licensing  the  commission  of  a 
wrong  not  susceptible  to  compensatory  damages.  Although 
the  present  value  of  the  shares  held  by  plaintiffs  may  be  accu- 
rately determined  by  a  judgment,  and  the  profits  by  way  of 
future  dividends  on  their  shares  that  might  accrue  from  the 
Montana  company  predicted  with  approach  to  reasonable  cer- 
tainty,  yet,  if  the  transfer  and  the  vote  of  the  shareholders  in 
attempted  ratification  thereof  be  vltra  vires  as  to  them,  then 
it  is  manifest,  upon  the  plainest  principles  of  law,  that  no 
court  may  rightly  compel  them  to  dispose  of  their  shares  in 
invito,  (Tompkinson  v.  Railroad  Co,^  supra  \  Beach  on  In- 
junction, Sees.  295,  296;  Mills  v.  Railroad  Co.^  supra.)  If, 
as  matter  of  law,  the  proposed  transfer  was  shown  to  be  ultra 
vires  the  corporation,  plaintiffs  were  entitled,  as  of  right,  to 
the  injunction;  and  in  such  event,  were  a  bond  accepted  and 
injunction  refused,  the  fact  would  seem  apparent  that  the 
court  had  decided  that  plaintiffs^  property  could  not  be  taken 
without  their  consent,  and  at  the  same  time  had  permitted  it 
to  be  done, — an  inconsistency  needing  no  comment. 

6.  Having  disposed  of  the  foregoing  contentions  of 
defendants,  we  may  state  the  facts  of  the  case 
now  presented  as  follows:  The  Montana  company 
is  a  solvent  and  prosperous  private  corporation, 
whose  business  is  in  a  flourishing  condition.  Its  di- 
rectors have  attempted  to  transfer,  by  convey ances  in  its  name, 
all  its  assets  to  a  foreign  corporation,  without  capital  or  as- 
sets, organized  for  the  sole  purpose  of  acquiring  the  property 
and  conducting  the  business  of  the  Montana  company.  In  con- 
sideration of  such  transfer,  the  directors  of  the  Montana  com- 
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pany  have  agreed  to  accept  all  the  capital  stock  of  the  foreign 
corporation,  for  distribution  among  those  stockholders  of  the 
Montana  company  who  may  desire  to  exchange  their  shares 
for  a  like  number  of  shares  in  the  new  company,  and  to  those 
not  willing  to  exchange  the  New  York  company  agrees  to  pay 
$170  per  share.  To  this  transfer,  stockholders  owning  more 
than  three-fourths  of  the  shares  have  consented.  Plaintiffs 
own  100  shares  each,  and  do  not  consent.  A  special  meeting 
of  the  stockholders  of  the  Montana  company  was  called  for  the 
purpose  of  voting  upon  the  proposed  ratification  of  the  acts  of 
the  directors,  and  of  approving  or  disapproving  such  transfer 
of  all  the  property.  The  court,  on  application  of  plaintiffs, 
enjoined  pendente  lite  the  Montana  company,  its  officers  and 
other  stockholders,  from  voting  in  favor  of  the  transfer  at- 
tempted to  be  accomplished  by  the  directors.  The  question  to 
be  decided  is  involved  in  the  statement  that  the  directors  and 
the  holders  of  more  than  87  per  cent,  of  the  shares  of  the 
Montana  company  are  attempting  to  dispose  of  its  entire  prop- 
erty and  business  to  the  New  York  company,  in  exchange  for 
the  capital  stock  of  the  latter,  against  the  objection  of  minority 
stockholders.  The  defendants  claim  that  the  power  so  to 
transfer  exists,  while  plaintiffs  assert  that  the  action  intended 
to  be  taken  is  vltra  vires  the  corporation,  employing  that  term 
in  its  strict  sense  as  designating  acts  which  are  beyond  the 
I>owers  of  a  majority,  or  of  any  number  less  than  all,  of  the 
stockholders,  as  against  the  minority. 

At  common  law,  neither  the  directors  nor  a  majority  of  the 
stockholders  have  power  to  sell  or  otherwise  transfer  all  the 
property  of  a  going,  prosperous  corporation,  able  to  achieve 
the  objects  of  its  creation,  as  against  the  dissent  of  a  single 
stockholder.  This  doctrine  is  firmly  established  by  the  au- 
thority of  adjudged  cases,  and  rests  upon  the  soundest  princi- 
ples. {Ahhott  V.  Am,  Rvhber  Co.^  3o  Barb.  678;  People  v. 
Ballard,  134  N.  Y.  269,  32  N.  E.  64;  7  Am.  and  Eng.  Ency. 
Law  (2d  Ed.)  734-736;  Cook  on  Stock  and  Stockholders,  Sec. 
667,  and  the  numerous  cases  there  cited.)  Our  attention  is 
called  to  certain  decisions  which  are  said  to  recognize  a  con- 
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trary  doctrine;  but  examination  discloses  no  conflict  of  opinion 
among  the  various  courts  of  last  resort.  Treadwdl  v.  Manu- 
facturing Co.y  7  Gray,  393,  is  typical  of  the  cases  relied  upon 
by  the  defendants.  A  short  extract  from  the  opinion  (page 
406)  will  serve  to  illustrate  the  error  into  which  counsel  has 
fallen:  <<Upon  the  facts  found  in  the  case  before  us,  we  see 
no  reason  to  doubt  that  the  vote  of  the  majority  of  the  stock- 
holders, for  the  sale  of  the  corporate  property,  and  the  closing 
of  the  business  of  the  corporation,  was  justified  by  the  condi- 
tion of  their  affairs.  Without  available  capital,  and  without 
the  means  of  procuring  it,  the  further  prosecution  of  their 
business  would  be  unprofitable,  if  not  impracticable.  Under 
these  circumstances,  it  was  in  furtherance  of  the  purposes  of 
the  corporation  to  pay  their  debts,  close  their  affairs,  and  set- 
tle with  their  stockholders  on  terms  most  advantageous  to 
them."  In  that  case,  as  in  every  one  cited  by  the  defend- 
ants, the  corporation  was  unable  further  to  prosecute  the  pur- 
poses for  which  it  was  created. 

By  the  common  law,  the  acts  complained  of  are  void.  If 
the  stockholders  possess  the  power  asserted  to  reside  in  them, 
statutory  authority  must  confer  it.  Defendants  earnestly  con- 
tend that  such  power  is  given  by  an  act  entitled  *  'An  act  in 
relation  to  alienation  of  mining  property  by  corporations,'' 
approved  March  9,  1887,  and  carried  into  the  Fifth  Division 
of  the  Compiled  Statutes  of  1887,  as  sections  492,  493  and 
494,  which  read  as  follows: 

**Sec.  492.  The  board  of  trust-ees  or  officers  of  wiy  mining 
corporation  organized  under  the  provisions  of  article  1,  chap- 
ter 16,  of  the  fifth  division  of  the  Revised  Statutes  (chapter 
25  of  the  Compiled  Statutes)  of  this  territory  shall  not  have 
power  to  sell,  lease,  mortgage  or  otherwise  dispose  of  the 
whole  or  any  part  of  the  mining  ground,  quartz  mills,  smelters, 
concentrators  or  reduction  works  of  such  corporation,  unless 
they  shall  have  first  called  a  meeting  of  the  stockholders  of 
such  corporation  in  the  manner  prescribed  in  section  468  of 
said  article  (chapter  26)  for  the  purpose  of  submitting  to  the 
stockholders  of  such  corporation  the  proposition  so   to  sell, 
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lease,  or  mortgage  or  otherwise  dispose  of  the  property  of 
such  corporation  or  some  portion  thereof.  The  notice  so  re- 
quired to  be  published  and  sent  to  each  stockholder  shall  dis- 
tinctly specify  each  particular  tract  or  piece  of  property  so  to 
be  leased,  sold,  mortgaged  or  otherwise  disposed  of  and  the 
particular  disposition  to  be  made  thereof. 

<  <Sec.  493.  If  at  the  time  and"  place  specified  in  the  notice 
provided  for  in  the  preceding  section  stockholders  shall  appear 
in  person  or  by  proxy,  representing  not  less  than  three^f ourths 
of  all  the  shares  of  stock  of  the  corporation,  they  may  organ- 
ize by  choosing  one  of  their  number  chairman  of  the  meeting, 
and  also  a  suitable  person  for  secretary,  and  proceed  to  vote 
on  the  proposition  mentioned  in  said  notice.  If  there  are  dis~ 
tinct  pieces  or  parcels  of  property  embraced  in  the  proposi- 
tion, each  separate  piece  of  property  capable  of  being  disposed 
of  in  one  parcel  without  material  injury  to  the  remainder  shall 
be  voted  on  separately.  If  on  canvassing  the  votes  it  shall  be 
found  that  at  least  two-thirds  of  all  the  shares  of  the  capital 
stock  of  such  corporation  have  been  voting  in  favor  of  selling, 
leasing,  mortgaging  or  otherwise  disposing  of  a  given  piece  or 
the  whole  of  said  mining  property,  then  the  chairman  and  sec- 
retary of  such  meeting  shall  make  a  certificate  showing  the 
total  number  of  shares  of  the  capital  stock  of  such  corporation 
represented  in  such  meeting  and  by  whom  voted;  the  number 
of  shares  voted  in  favor  of  the  proposition  and  the  number  of 
shares  voted  against  the  same.  Such  certificate  shall  be  signed 
by  the  chairman,  countersigned  by  the  secretary  and  verified 
by  their  oaths,  taken  before  some  officer  qualified  to  adminis- 
ter oaths.  Such  verification  shall  be  to  the  effect  that  the 
matters  and  things  therein  contained  are  true,  and  that  the 
meeting  at  which  such  proceedings  were  had  was  called  and 
held  in  pursuance  of  law,  to  the  best  of  their  knowledge,  in- 
formation and  belief.  Such  certificate  shall  be  spread  at  length 
on  the  record  of  stockholders^  meetings  of  such  corporation, 
and  a  copy  thereof  under  the  seal  of  said  corporation,  and  at- 
tested by  its  president  and  secretary,  and  duly  acknowledged, 
shall  be  recorded  in  the  office  of  the  county  recorder  of  every 
county  wherein  any  of  such  property  is  situated. 


556  Forrester  v.  B.  &  M.  Min.  Co.      [Oct  T.'98 

<^Sec.  494.  If  a  sale  shall  be  made  as  above  provided  of 
the  whole  of  the  property  of  such  corporation,  the  corporation 
shall  thereby  be  dissolved,  and  its  affairs  shall  be  wound  up  as 
provided  for  in  other  cases  of  the  dissolution  of  corpora- 
tions. ' ' 

Defendants  argue  with  much  vigor,  and  some  plausibility, 
that  these  sections  constitute  an  enabling  act,  which  grants  to 
stockholders  owning  two- thirds  of  the  shares  the  power  to  dis- 
pose of  all  the  property  of  a  solvent  and  prosperous  corpora- 
tion despite  the  protest  of  other  stockholders.  Now,  by  the 
common  law,  a  solvent  and  prosperous  corporation  may,  with 
the  unanimous  consent  of  its  stockholders,  dispose  of  its  entire 
assets,  but  may  not  do  so  without  such  unanimity.  Again,  at 
the  common  law,  a  corporation  which  is  insolvent  or  unable  to 
execute  the  purposes  for  which  it  was  created  may,  by  its  di- 
rectors (or,  at  least,  by  the  directors  and  a  majority  of  its 
stockholders),  sell  or  assign  all  its  property  when  the  best  in- 
terests of  the  stockholders  would  be  served  thereby.  In  the 
proper  pursuit  of  its  business,  and  within  the  purposes  for 
which  it  was  created,  a  corporation  may,  by  the  common  law, 
sell,  lease  or  mortgage  any  part  of  its  property,  though  the 
minority,  or  perhaps  the  majority,  of  the  stockholders  dissent 

llave  the  statutes  quoted  altered  the  common  law  in  the  re- 
spects mentioned  ?  It  is  to  be  borne  in  mind  that  the  common 
law,  so  far  as  it  is  applicable  and  of  a  general  nature,  and  not 
in  conjlict  with  the  constitution  or  with  special  enactments  of 
the  legislative  assembly,  is  the  law  and  rule  of  decision  in  this 
state,  and  is  in  full  force  until  repealed  by  statute.  Such  is 
the  declaration  of  Section  201,  Div.  5,  Compiled  Statutes  of 
1887.  It  is  to  be  observed,  also,  that  a  statute  is  not  pre- 
sumed to  work  any  change .  in  the  rules  of  the  common  law 
beyond  what  is  expressed  in  its  provisions,  or  fairly  implied 
in  them,  in  order  to  give  them  full  operation.  For  the  writ- 
ten law  to  effect  a  repeal  of  those  doctrines  of  the  common  law 
which  are  not  unsuited  to  our  condition,  the  intent  of  the  leg- 
islature to  bring  about  the  change  must  be  clear;  and,  if  the 
intent  be  not  fairly  evident,  the  common  law  remains  the  rule 
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of  decision.  ' 'Statutes  are  not  presumed  to  make  any  altera- 
tion in  the  common  law,"  say  the  court  in  Arthur  v.  Bciken- 
ham^  11  Mod.  150,  ' 'further  or  otherwise  than  the  act  does 
expressly  declare.  Therefore,  in  all  general  matters,  the  law 
presumes  the  act  did  not  intend  to  make  any  alteration;  for, 
if  the  parliament  had  that  design,  they  would  have  expressed 
it  in  the  act."  The  rules  of  the  common  law  are  not  to  be 
changed  by  doubtful  implication  {WiUmr  v.  Orcme^  13  Pick. 
284;  IloUman  v.  Bennett^  4t4:  Miss.  323);  and  ''an  intention 
on  the  part  of  the  legislature  to  alter  the  statute  law  is  some- 
times presumed  upon  much  slighter  grounds  than  would  sup- 
port any  such  inference  in  the  case  of  the  common  law"  (End- 
lich  on  Interpretation  of  Statutes,  Sec.  127).  Thin  court  has 
often  held  that  statutes  in  derogation  of  the  common  law 
should  be  strictly  construed.  [Hardware  Co.  v.  Syllivauy  7 
Mont.  307,  16  Pac.  588;  Palmer  v.  McMaater,  8  Mont.  186, 
19  Pao.  585.)  The  effect  of  the  provision  embraced  in  Sec- 
tion 3452  of  the  Code  of  Civil  Procedure  of  1895,  with  respect 
to  the  interpretation  of  statutes  in  derogation  of  the  common 
law,  is  not  of  concern  in  this  case. 

By  Section  450,  Div.  5,  Compiled  Statutes  of  1887,  it  is 
provided  that  the  stock,  property  and  concerns  of  an  indus- 
trial corporation  shall  be  managed  by  trustees;  and  section 
482  of  the  same  division  declares  that  every  such  corporation 
has  power,  among  other  things,  "to  hold,  purchase  and  con- 
vey such  real  and  personal  estate  as  the  purposes  of  the  cor- 
poration may  require."  Sections  460,  482,  492,  493  and 
494,  supra^  should  be  read  together  as  one  statute.  In  our 
opinion,  sections  492  to  494,  inclusive,  were  intended  for  the 
protection  of  stockholders  in  a  mining  corporation.  The  leg- 
islative assembly  seemed  to  be  of  the  opinion  that  the  interests 
of  stockholders  in  such  corporations  were  not  guflSciently 
guarded  by  the  principles  of  the  common  law,  under  which  a 
sale,  mortgage  or  lease,  or  an  assignment  for  the  benefit  of 
creditors,  could  be  made  by  the  trustees  or  directors  alone,  or 
by  them  with  the  consent  of  the  majority  of  the  shares,  pro- 
vided the  exigencies  of  the  corporation  required  such  disposi- 


568  FoRBESTEB  V.  B.  &  M.  Mm.  Co.      [Oct.  T/98 

tioQ  to  be  made;  and  for  that  reason,  doubtless,  it  enacted 
sections  492,  493  and  494,  supra.  By  section  492  the  trustees 
are  declared  to  be  without  power  to  sell,  lease,  mortgage  or 
otherwise  dispose  of  certain  mining  property  of  their  corpo- 
ration,  without  first  calling  a  meeting  of  the  stockholders;  and 
by  section  493  it  is  provided  that,  if  two-thirds  of  the  stock- 
holders vote  in  favor  of  the  proposition  submitted,  a  certifi* 
cate  of  that  fact  shall  be  made  and  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  the  property  is  situate. 
Neither  of  these  sections  declares  that  the  trustees  or  corpo- 
ration may  sell  at  all.  In  section  494  there  is,  at  most,  an 
implication  only  that  a  sale  may  be  made  if  not  less  than  two- 
thirds  of  the  shares  consent  thereto.  If  a  sale  of  the  whole 
of  the  property  results  from  proceedings  conducted  in  con- 
formity with  the  provisions  of  sections  492  and  493,  the  cor- 
poration is  thereby  dissolved,  and  its  affairs  must  be  wound  up 
according  to  the  provisions  of  section  489  by  a  division  among 
the  stockholders  of  the  money  and  other  property  that  shall 
remain  after  the  payment  of  the  debts  and  necessary  expenses. 
Where,  under  sections  450  and  482,  the  directors  would  have 
the  right,  at  least  with  the  consent  of  a  majority  of  the  shares, 
to  convey  or  otherwise  dispose  of  the  property  mentioned  in 
section  492,  they  may  not  iA)w  do  so  without  the  consent  of 
the  stockholders  owning  two-thirds  of  the  shares.  As  we  have 
said,  at  common  law  the  directors  (at  least  with  the  consent  of 
the  majority  of  shares)  may  sell  the  entire  corporate  property 
when  the  exigencies  of  a  waning  business  require  such  action; 
while,  to  sell  the  entire  property  of  a  going,  prosperous  cor- 
poration, the  consent  of  all  the  stockholders  is  necessary.  In 
view  of  the  language  of  the  statutes  quoted,  there  is  strong 
reason  to  believe  that  the  legislative  assembly  intended  to  pre- 
vent the  alienation  of  the  mining  property  specified  in  section 
492,  in  any  and  all  cases,  without  the  consent  of  two-thirds  of 
the  shares.  The  language  used  in  that  section,  being  negative 
and  prohibitory,  and  not  permissive,  also  favors  the  conclu- 
sion that  the  statute  was  intended  as  a  limitation  upon  the  com- 
mon law  powers  possessed  by  the  directors  and  a  majority  of 
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the  shareholders,  and  not  as  a  grant  of  power.  The  statute 
operates,  not  as  an  enlargement,  but  as  a  restriction  of  corpo- 
rate power.  Another  consideration  may  be  suggested  as  lend- 
ing support  to  this  conclusion:  A  transfer  or  other  disposi- 
tion of  all  its  property  will  not  ipso  Jacto  dissolve  a  corpora- 
tion, although  the  practical  effect  thereof  maybe  to  defeat  the 
object  of  its  organization.  This  is  so  because  ownership  or 
possession  of  property  is  not  essential  to  corporate  existence. 
{Gans  V.  Switzer^  9  Mont.  408,  24  Pao.  18;  9  Am.  and  Eng. 
Ency.  Law  (2d  Ed.)  565.) 

A  flourishing  mining  corporation  may  desire  to  sell  or  other- 
wise dispose  of  its  entire  assets  for  the  purpose  of  reinvesting 
the  proceeds  in  a  new  enterprise  within  the  corporate  pur- 
poses, or  of  acquiring  other  mining  property.  Such  sale  or 
other  disposition  might  be  made  at  common  law  with  the 
unanimous  consent  of  the  stockholders,  without  working  a  dis- 
solution; nor  would  a  dissolution  be  produced  by  the  sale  or 
assignment  of  the  whole  property  of  an  insolvent  corporation 
made  by  the  directors,  either  with  or  without  the  consent 
thereto  of  all  the  stockholders  therein.  It  does  not  seem  that 
the  legislature,  when  it  enacted  sections  492  to  494,  supra^ 
intended  that  the  dissolution  of  a  prosperous  mining  corpora- 
tion, able  to  continue  its  existence  and  to  accomplish  the  ob- 
jects of  its  creation,  should  be  brought  about  by  the  mere  fact 
that  it  has  sold  all  its  assets.  It  was,  however,  the  evident 
design  of  the  legislature  that  a  sale,  made  under  sections  492 
and  493,  of  the  entire  property  of  an  insolvent  mining  corpo- 
ration, or  of  one  unable  to  perform  the  objects  of  its  organi- 
zation, should  effect  its  dissolution,  and  that  any  transfer  or 
disposition  other  than  a  sale  would  not  have  such  an  effect. 

There  seems  to  be  reason  for  affording  greater  protection  to 
stockholders  in  mining  than  to  those  in  other  industrial  corpo- 
rations. Mining,  of  all  legitimate  enterprises,  is  probably  the 
most  uncertain,  and,  indeed,  precarious.  Mines  and  mining 
claims  are  more  subject  to  sudden  and  unexpected  fluctuations 
in  value  (or  seeming  value)  than  is  any  other  character  of  real 
property;  and  this  is  true  in  a  peculiar  degree  as  to  those  of 
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gold  and  silver,  which  in  1887,  when  the  act  was  passed,  be- 
fore the  copper  output  of  Montana  was  as  considerable  as  it 
has  since  become,  constituted  the  chief  mining  interest  in  the 
state.  The  temptation  to  sell  or  dispose  of  such  property  un- 
advisedly or  fraudulently,  and  the  facilities  to  that  end  recog- 
nized by  the  common  law,  induced  the  legislature  to  prohibit 
any  transfer  not  consented  to  by  two-thirds  of  the  shares. 

In  reaching  the  conclusion  announced,  we  have  not  over- 
looked Sections  467,  468,  469,  488  and  489,  Fifth  Div.  Comp. 
Statutes  of  1887,  providing  that  an  industrial  corporation  may 
increase  or  diminish  its  capital  stock,  extend  or  change  its 
business  to  any  other  branch  of  corporate  pursuits,  extend  the 
term  of  its  life,  or  dissolve  and  disincorporate  itself  by  appro- 
priate proceedings,  whenever  two- thirds  of  the  stockholders  at 
a  meeting  called  for  that  purpose  decide  by  vote  so  to  do;  al- 
though counsel  do  not  seem  to  rely  upon  them.  We  are  sat- 
isfied that  none  of  them  has  application  to  the  facts  presented 
in  the  case  at  bar.  The  meeting  of  June  6,  1898,  was  not 
called  for  the  accomplishment  of  a  purpose  within  the  purview 
of  the  sections  to  which  reference  has  just  been  made. 

There  is  another  reason  why  the  attempted  disposition  of 
the  property  is  tdtra  vires  the  corporation.  Even  if  it  be  con- 
ceded that  the  act  of  March  9,  1897,  is  an  enabling  act,  cloth- 
ing the  directors  and  the  stockholders  owning  two-thirds  of 
the  shares  with  power  not  possessed  at  common  law,  yet  the 
disposition  intended  to  be  made  is  not  one  authorized  by  the 
act.  Manifestly,  the  transfer  proposed  lacks  an  element 
necessary  to  constitute  a  sale,  namely,  a  pecuniary  consider- 
ation. To  constitute  a  sale,  there  must,  as  a  general  rule,  be 
a  consideration  in  money.  The  proposed  transaction  is,  at 
best,  merely  an  exchange;  and  the  defendants  claim  that  the 
expression  <'or  otherwise  dispose  of,"  used  in  section  492, 
operates  to  confer  upon  the  corporation  the  power  to  exchange 
as  well  as  to  sell  the  entire  property  of  the  corporation  with- 
out the  consent  of  every  stockholder  therein.  We  do  not 
think  the  general  enumeration  of  the  powers  by  the  terms 
<*sell,   lease,   mortgage,    or   otherwise   dispose   of"   operates 
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either  to  confer  upon  mining  corporations  the  power  to  ex- 
change, or  as  a  recognition  of  it  as  already  possessed  by  other 
industrial  corporations.     The  words  "or  otherwise  dispose  of" 
are  not  sufficiently  vigorous  to  justify  the  construction  urged 
by  defendants;  and,  in  so   far  as  they  may  seem  sufficiently 
bignificanc  to  require  their  application  to   powers  other  than 
those  specifically  named,  they   may  be  satisfied  by  reference 
to  the  right  to  assign  for  the  benefit  of  creditors,  to  hypothe- 
cate or  pledge,  or  possibly  even  the  right  to  remove  or  de- 
stroy, the  mills,  smelters,  concentrators,  or  reduction  works?, 
rather   than  by  allowing  them,  by  mere  implication,  to  create 
or  recognize  a  power  radically  different   from  those  particu- 
larly  specified.     It   must  be  admitted  that  the  sale  of   the 
assets  and    the  distribution  of  the  proceeds  is  vitally  differ- 
ent from  the  enforced  exchange  of  those  assets  for  the  capital 
stock  of  a  foreign  corporation;  and,  in  recognition  of  tjiis  dif- 
ference, counsel   claim   that  the  statute  confers  the  power  to 
exchange,  in  addition  to  the  power  to  sell.     In  exercising  the 
power  of   sale  which  defendants  claim   is  conferred   by   the 
statute,  it  would  be  necessary  for  those  in  control  of  the  cor- 
poration to  act  wath  a   due  regard  for   the  interests  of  all 
stockholders,  and  to  pursue  such  a  course  as  would  insure  the 
accomplishment  of  the   best  result   attainable;  and  if   those 
holding  the   requisite  majority  of  the  stock  should  not  only 
determine  that   the  entire  assets  of  the   company  should   be 
sold,  but  should  adopt  and  direct  such  method  of  procedure 
as  would  prevent  competition,  or  in  any  other  way  involve  a 
sacrifice  of   the  corporate  assets  or  endanger  the  interests  of 
any  of  the  stockholders,  such  proceeding  could  be  checked  i  nd 
controlled  by  the  courts,  as  both  the  management  and  the 
winding  up  of  the  corporation   may  properly  be  regarded  as 
the  performance  of  a  trust  with  which  the  property  is  charged 
for  the  benefit  of  all  who  are  entitled  to  share  in  the  division 
of  the  profits  or  in  the  distribution  of  assets. 

Assuming,  then,  that  the  holders  of  two-thirds  of  the  stock 
of  the  corporation  may   legally  decide  many  vital  questions 
concerning  the  affairs  of  the  corporation,  and  lawfully  execute 
Vol.  XXl-ae 
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the  plans  thus  adopted,  Dotwithstanding  the  opposition  of  the 
minority,  and  that  they  may  sell  all  the  assets  of  a  solvent 
prosperous  coriK)ration,  and  thereby  dissolve  it,  yet  it  must 
always  be  remembered  that  co-extensive  with  these  large 
powers  are  correspondingly  important  duties,  which  devolve 
upon  those  who  are  intrusted  with  the  right  to  determine  the 
direction  of  the  corporate  affairs.  Hence,  under  such  circum- 
stances, the  minority,  though  powerless  to  prevent  the  sale, 
may  insist  that  the  method  of  procedure  shall  be  such  as 
would  be  fair  and  proper  in  the  discharge  of  any  other  trust 
under  which  they  were  beneficiaries.  By  recognizing  this  re- 
lation of  trustee  and  beneficiary  as  existing,  at  least  by  ana- 
logy, between  the  stockholders  in  control  or  the  directors 
selected  by  them  and  the  minority  stockholders,  the  further 
distinction  between  a  sale  and  a  mere  exchange  of  corporate 
assets  is  fully  appreciated. 

It  has  been  suggested  that  a  power  of  sale  must  include  the 
power  to  exchange,  because  the  greater  includes  the  less;  but 
no  such  comparison  can  properly  be  made,  as  neither  includes 
^the  other,  and  neither  is  part  of  the  other.  In  the  event  of  a 
.sale,  properly  and  fairly  conducted,  whether  by  public  auc- 
tion, by  sealed  bids,  or  by  any  other  method  calculated  to 
produce  the  best  result  attainable,  each  of  the  stockholders 
has  an  equal  right  to  become  the  purchaser  of  the  whole  or 
any  part  of  the  corporate  assets,  each  is  equally  interested  in 
obtaining  the  highest  price  for  the  common  property,  and 
each  is  entitled  to  an  equal  pro  rata  share  of  the  proceeds;  but 
if  the  holders  of  any  number  of  shares,  however  large,  be  au- 
thorized to  exchange  the  corporate  assets  for  the  capital  stock 
of  a  foreign  corporation,  the  law  furnishes  no  measure  by 
which  to  determine  the  prudence  or  wisdom  of  the  exchange, 
or  to  test  the  fidelity  of  those  clothed  with  the  power  and 
charged  with  the  duty  incident  to  such  proceedings.  If  de- 
fendants' contention  be  correct  that  Sections  492  and  493  con- 
tain a  grant  of  power,  these  quasi  trustees  may,  when  author- 
ized by  two-thirds  of  the  shares,  determine  to  convert  the 
assets   into  cash,  and  distribute   the  proceeds   among   those 
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beneficially  interested;  but  they  cannot  change  the  nature  of 
the  trust  estate  except  in  the  manner  provided  by  law,  and 
they  can  then  do  so  only  for  the  purpose  of  continuing  oper- 
ations in  this  state,  and  not  for  the  purpose  of  transferring 
the  corjAis  of  the  estate  or  its  ownership  to  a  foreign  juris- 
diction. (Taylor  v.  £arlej  8  Hun.  1.)  It  is  true  that,  under 
our  laws,  the  holders  of  the  requisite  majority  of  shares  in  a 
mining  corporation  may  determine  to  abandon  the  mining  in- 
dustry, and,  for  example,  embark  in  a  manufacturing  enter- 
prise, by  amending  their  charter,  and  may  sell  the  mining 
assets,  and  reinvest  in  proper  purchases  for  the  new  corporate 
object;  but  these  steps,  however  important,  are  part  of  the 
internal  management  of  a  domestic  corporation,  and  must  be 
conducted  in  accordance  with  our  law.  The  power  to  ex- 
change the  corporate  property  for  the  capital  stock  of  a 
foreign  corporation  is  not  incident  to  these  proceedings. 

But  there  se^ms  to  be  neither  a  sale  or  an  exchange  nor 
other  disposition  of  the  mining  property,  within  the  meaning 
of  the  statute.  '*To  otherwise  dispose  of"  does  not  signify 
and  include  *'to  give-  away,"  within  the  meaning  of  the 
statute.  The  New  York  corporation  is  formed.  It  has  no 
property.  It  possesses  nothing  but  a  name.  Attempt  is 
made  in  the  name  of  the  Montana  company  to  convey  its 
property  to  the  New  York  company,  for  which  the  Montana 
company  receives  nothing  in  return.  It  does  not  exchange  its 
property  for  other  property.  There  is,  in  eflfect,  simply  a 
change  of  corporate  habitation.  So  far  as  stockholders  are 
concerned,  they  are,  perhaps,  permitted  to  exchange  their 
shares  in  the  Montana  company  for  the  same  kind  of  property 
in  another  state,  and  the  laws  of  Montana  for  the  laws  of 
New  York.  The  statute  does  not  provide  that,  by  a  two- 
thirds  vote,  stockholders  shall  exchange  their  shares  for  shares 
in  another  corporation,  or  in  the  same  corporation  with 
changed  citizenship.  It  has  no  reference  to  such  a  scheme. 
A  stockholder,  we  think,  may  not  be  compelled  to  take,  in 
lieu  of  his  stock  in  the  Montana  corporation,  an  equal  number 
of  shares  in  the  New  York  corporation,  or  the  value  of  those 
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shares;  nor  can  he  be  compelled  to  accept  payment  for  his 
shares  in  any  other  way  than  that  prescribed  by  the  Montana 
statute  on  a  dissolution  of  the  Montana  corporation.  The 
Montana  company  conveys  all  its  property,  and  gets  nothing 
in  return.  If  the  trustees  attempt  to  wind  up  its  affairs, 
under  section  489,  supra^  there  would  be  nothing  to  distribute. 
The  new  company  promises  to  issue  certain  of  its  shares  to 
each  Montana  stockholder,  but  we  are  unable  to  see  hoAv  he 
can  be  deprived  of  his  interest  in  the  Montana  company  with- 
out his  consent.  Our  statutes  do  not  seem  to  confer  upon 
two-thirds  of  the  stockholders  of  a  solvent  and  prosperous 
cori)oration  the  right  to  take  the  citizenship  of  the  corporation 
to  another  state,  without  the  consent  of  all  the  stockholders. 
The  transfer  of  the  seat  of  corporate  authority,  and  domicile 
and  citizenship,  of  a  corporation,  from  one  jurisdiction  and 
state,  under  whose  constitution  and  laws  the  corporation  has 
been  organized  and  conducted,  to  another  jurisdiction  and 
state,  with  a  different  constitution  and  code  of  laws,  certainly 
should  not  be  undertaken  without  clear  and  ample  authority; 
and  no  authority  is  found  in  our  statutes  permitting  this  to  be 
done.      Taylor  v.  Earle^  supra^  is  directly  in  point. 

Holding,  as  we  do,  that  the  proposed  transfer  is  uHra  vires 
the  corporation,  and  therefore  void,  consideration  of  the  que^s- 
tion  whether  the  transaction  would,  if  accomplished,  result  in 
a  consolidation  or  merger  of  the  Montana  company  with  the 
•New  York  company,  is  unnecessary.  The  order  appealed 
from  is  affirmed. 

A'ffirined. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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ON  RE-HEARING.  •^  ^ 


[December  21, 1896.] 


The  bona  fide  piircbaser  of  stock  may  enjoin  the  ratification  of  an  Illegal  transfer  of  cor- 
porate property  which  was  ttJtra  vires  and  made  before  his  purchase,  the  former 
owners  of  the  stock  never  having  acquiesced  In  the  transfer. 

On  an  appeal  from  an  order  granting  an  Interlocutory  Injunction,  the  trial  court  wia  be 
presumed  to  have  found  all  controverted  facts  necessary  to  support  the  order  in 
favor  of  the  prevailing  party. 

An  order  granting  an  interlocutory  Injunction  will  not  be  vacated  on  the  ground  that  one 
of  the  plaintiffs  is  prohibited  from  bringing  the  action. 

Section  406.  Code  of  Civil  Procedure,  which  provides  that  an  attorney  must  not,  directly 
or  indirectly,  buy  a  bond,  note,  bill  of  exchange,  <^  other  thing  in  action,  with  the  in- 
tent and  for  the  purpose  of  bringing  an  accion  thereon,  does  not  include  shares  of  the 
capital  stock  of  a  corporation. 

The  Supreme  Court  will  not,  ordinarily,  on  application  for  a  re-hearing,  consider  grounds 
for  reversal  not  presented  on  the  hearing. 

Per  Curiam.  Appellants  have  moved  for  a  re-hearing  on 
several  grounds,  which  we  shall  very  briefly  consider. 

1.  It  is  insisted  that  respondents  have  no  standing  in 
equity,  for  the  reason  that  the  shares  standing  in  their  names 
were  not  held  by  them  at  the  time  the  acts  complained  of  were 
committed,  and  have  not  devolved  upon  them  since  by  oper- 
ation of  law.  This  contention  was  fully  presented  on  the 
hearing,  is  discussed  in  subdivision  2  of  the  opinion,  and 
held  untenable,  because  respondents  were  the  owners  of  the 
shares  when  they  sought  to  obtain  the  injunction  restraining 
appellant  from  voting  the  stock  controlled  by  them  in  favor 
of  ratifying  the  transfer  theretofore  attempted  to  be  made, 
and  from  authorizing  a  transfer  in  the  name  of  the  Montana 
company  to  the  New  York  company.  Counsel  seem  to  labor 
under  the  impression  that  the  court  has  overlooked  the  fact 
that  respondents  were  not  owners  at  the  time  the  directors 
made  the  transfer,  and  urge  that  this  alone  is  sufficient  to 
defeat  them.  We  cannot  agree  with  counsel.  The  statement 
of  facts  preceding  the  opinion  discloses  that  the  shares  were 
never  voted  in  favor  of  the  transfer,  and  that  the  former 
owners  m  no  wise  assented  thereto;  hence  the  stock  reached 
resix)ndents  free  from  any  such  burden  or  taint  in  respect  to 
the  proceedings  taken  by  the  directors  as  perhaps  might  have 
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followed  upon  consent  or  acquiescence  in  the  transfer  by  the 
former  owners.  Appellants  fail  to  recognize  the  distinction 
between  the  right  of  the  holder  of  shares  to  complain  of  an 
u/ira  vires  act  committed  before  he  acquired  them,  which  the 
former  owner  neither  participated  in  nor  assented  to,  and  the 
attitude  of  one  acquiring  shares  with  knowledge  that  the 
former  owner  had  voted  them  in  favor  of  the  act  afterwards 
sought  to  be  annulled  by  the  later  holder.  In  the  one  case 
the  present  holder  is  not  estopped  or  debarred  from  maintain- 
ing suit,  unless  by  force  of  some  statute  or  rule  of  court, 
while  in  the  other  case  it  would  seem  that  the  assignee  of  the 
shares  would  succeed  to,  and  be  affected  with,  the  disability 
of  the  prior  owner  to  object  to  the  act  which  theretofore  had 
been  approved  by  him.  (See  Morawetz  on  Private  Corpo- 
rations, Sections  264-268.) 

Counsel  assert  that  so  much  of  equity  rule  94:,  promulgated 
by  the  Supreme  Court  of  the  United  States,  and  quoted  in 
the  opinion,  as  requires  the  complaint  to  contain  an  allegation 
that  the  plaintiff  was  a  shareholder  at  the  time  of  the  trans- 
action of  which  he  complains,  or  that  his  share  has  devolved 
U|>on  him  since  by  operation  of  law,  is  but  declaratory  of  the 
ecjuity  practice.  No  such  principle,  however,  has  ever  pre- 
vailed in  courts  of  equity.  On  the  contrary,  the  transferee 
in  good  faith,  who  has  acquired  his  shares  after  an  tdtra  virts 
act  has  taken  place,  obtains,  to  say  the  least,  the  rights  pos- 
sessed by  the  prior  holder,  and  the  transferee's  right  of  action 
is  derived  by  purchase  of  the  shares  from  the  former  owner; 
and  if  the  former  owner  has  neither  voted  the  shares  in  favor 
of,  nor  acquiesced  in,  the  unauthorized  act,  the  transferee  is 
not  disqualified  from  maintaming  a  suit  to  annul  such  act, 
upon  the  ground  that  he  was  not  a  shareholder  at  the  time  of 
the  transaction  of  which  he  complains.  The  doctrine  is  so 
well  established,  and  rests  upon  such  solid  foundations,  that 
citation  of  authorities  seems  useless.  We  venture,  however, 
a  quotation  from  the  opinion  in  Winsor  v.  Bat  ley,  55  N.  H. 
218,  one  case  out  of  the  multitude  which  recognize  the  doe- 
trine:   <'It  is  contended   for   the  defendants  that  the  bill  is 
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defective,  in  not  showing  that  they  were  owners  of  stock  at 
the  time  of  the  alleged  wrongful  payment  to  some  or  all  of  the 
defendants.  No  authority  is  referred  to  in  support  of  this 
position,  and  I  fcee  no  sound  reason  upon  which  it  can  be  sus- 
tained. To  hold  so  would  seem  to  involve  the  singular  con- 
sequence that  the  transfer  of  stock  in  a  corporation 
extinguishes  the  right  to  inquire  into  the  previous  fraudulent 
conduct  of  its  officers,  whereby  its  funds  have  been  misappro- 
priated. *  *  *  The  plaintiffs  allege  that  they  are  stock- 
holders in  the  Hooksett  Manufacturing  company,  and  specify 
the  number  of  shares  owned  by  each,  but  do  not  alleo;e  that 
that  they  were  stockholders  at  the  time  the  dividend  was  paid 
the  defendants.  But  that  is  not  necessary,  and  it  is  imma- 
terial whether  they  were  or  not.  The  transfer  of  the  ^tock 
conveyed  to  them,  not  only  the  ownership  of  the  shares, 
and  the  right  to  the  future  dividends  thereon,  but  also  placed 
them  on  an  e(]ual  footing  with  the  other  stockholders  in 
respect  to  the  right  to  call  the  officers  and  agents  of  the  cor- 
porati(m  to  an  account  for  their  fraudulent  conduct." 

Appellants  rely  upon  the  remarks  of  the  court  in  Alexande?* 
v.  Searci/y  81  Ga.,  at  page  650,  S.  E.  630,  to  the  effect  that, 
by  the  weight  of  authority,  a  person  who  did  not  own  stock 
at  the  time  of  the  transactions  complained  of  cannot  maintain 
suit  to  have  them  declared  illegal,  to  which  are  cited  some 
federal  decisions.  The  view  of  the  Georgia  court  is  founded 
upon  an  erroneous  assumption  that  the  rule  peculiar  to  the 
federal  courts  is  declaratory  of  equity  practice,  or  is  to  be 
observed  in  state  courts.  That  portion  of  equity  rule  94 
which  appellants  say  ought  to  govern  here,  and  which,  so  far 
as  the  United  States  courts  are  concerned,  obliterated  the 
well-founded  distinction  indicated,  was  adopted  by  the  federal 
supreme  court,  after  the  decision  in  Ilawes  v.  Oakland^  104 
U.  S.  450,  as  a  measure  tending  to  prevent  the  bringing  of 
suits  in  federal  courts  which  the  jurisdiction  of  those  courts  is 
not  intended  to  embrace,  and  which  are  properly  cognizable 
in  the  state  courts.  But  neither  the  rule  nor  the  peculiar 
reason  upon  which  it  rests  should  be  followed  by  state  courts 
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in  administering  the  general  principles  of  equity.  The  fol- 
lowing quotation  from  section  269  of  the  treatise  of  Mr. 
Morawetz  on  Private  Corporations  is  pertinent:  *'The 
supreme  court  has  authority,  under  the  judiciary  act,  to 
establish  rules  of  practice,  but  not  to  alter  the  substantive 
law.  Equity  rule  94  is  mainly  declaratory  of  the  existing 
law.  The  only  material  change  which  it  makes  is  to  require 
the  plaintiff  to  show  that  he  was  a  shareholder  at  the  time  of 
the  transaction  of  which  he  complains,  or  that  his  share  has 
devolved  upon  him  since  by  operation  of  law.  This  require- 
ment  was  evidently  designed  as  a  rule  of  practice  merely,  and 
was  deemed  by  the  supreme  court  to  be  necessary  in  order  to 
guard  the  courts  from  being  imposed  upon  by  collusion  of  the 
parties."  To  the  same  effect,  see  Cook  on  Stock  and  Stock- 
holders, Sec.  737;  Wait  on  Insolvent  Corporations,  Sec.  628; 
Spelling  on  Private  Corporations,  Sec.  467.  Were  ecjuity 
rule  94  applied  in  all  courts,  the  holders  of  shares  purchased 
after  the  doing  of  an  act  ultra  vires  would  be  remediless;  for 
no  tribunal  could  take  cognizance  of,  or  undo,  the  wrong  per- 
petrated. 

2.  It  is  next  claimed  that  *'the  evidence  conclusively,  and 
without  contradiction,  establishes  that  Forrester  and  Mac- 
(xinnis  bought  this  stock  for  the  purpose  of  bringing  this 
action"  in  the  interest  of  a  rival  corporation,  and  that  the 
court  below  did  not  make  a  finding  to  the  contrary.  As  to 
the  point  that  the  evidence  does  not  justify  the  conclusion 
which  was  reached  by  the  court  below,  we  quote  from  sub- 
division 3  of  the  opinion:  *'The  court  below  found  that 
plaintiffs  owned  the  shares,  and  that  they  were  acting  in  good 
faith,  and  we  cannot  say  that  the  evidence  received  on  the 
hearing  so  clearly  proves  the  contrary  as  to  warrant  us  in 
deciding  that  the  lower  court  erred  in  determining  the  ques- 
tion as  it  did.  On  the  hearing  of  the  application  for  the  in. 
junction  pendejite  lite^  the  matter  was  one  peculiarly  within 
the  discretion  of  the  court  below."  This  we  reaffirm.  We 
have  again  examined  the  testimony  preserved  in  the  record, 
and  now  add  that  the  inferences  deducible  therefrom  would 
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have  justified  the  court  below  in  determining  either  that 
plaintiffs,  in  acquiring  the  shares  and  bringing  the  suit,  were 
prompted  by  improper  motives,  or  that  they  did  so  in  good 
faith.  Whether  or  not  there  was  a  formal  finding  sufficient 
to  withstand  technical  objections  of  the  most  refined  subtlety, 
we  do  not  pause  to  discuss;  nor  is  it  necessary  to  decide 
whether  express  findings  of  fact  are  recognized  in  practice  as 
properly  the  basis  of  an  intermediate  order,  since  the  i)resence 
or  absence  of  such  a  finding  in  the  present  case  is  not  material. 
Where  the  evidence  is  in  substantial  conflict,  or  (which  is  the 
same  thing)  where  the  evidence  is  reasonably  susceptible  of 
different  inferences,  the  trial  court  must  (at  least,  in  the 
absence  of  express  findings)  be  presumed  to  have  impliedly 
found  every  fact  necessary  to  support  its  interlocutory  in- 
junction order,  or,  rather,  in  a  case  on  appeal  from  such  order, 
is  presumed  to  have  determined  the  question  upon  which  the 
conflict  exists  in  favor  of  the  prevailing  party.  We  again 
refrain  from  intimating  any  opinion  as  to  whether  a  purcha&e 
of  stock  with  the  intention  of  suing  in  the  interest  of  a  rival 
corporation,  and  not  for  the  benefit  of  nonassenting  share- 
holders  only,  would  entitle  plaintiff  to  relief.  The  facts  dis- 
closed do  not  demand  the  expression  of  an  opinion  upon  that 
question. 

3.  Our  attention  is  called  to  the  opinion  in  CampheU  v. 
Argeiiia  Gold  and  Silvet'  Minivg  Co.y  61  Fed.  1,  in  which  it 
was  held  that  the  act  of  the  president  and  secretary  in  making 
a  mortgage  of  the  entire  property  of  a  mining  corporation  in 
pursuance  of  the  unanimous  vote  of  stockholders  at  a  meeting 
not  called  or  held  in  conformity  with  Section  468  of  the  Fifth 
Division  of  the  Compiled  Statutes  of  1887  is  not  uUra  liren^ 
but  as  against  all  the  world,  except  the  corporation  and  its 
.stockholders  (who  were,  under  the  facts,  estopped),  is  valid; 
and,  in  commenting  on  this  opinion,  counsel  say:  "As  we 
understand  it,  the  act  ultra  vires  is  one  that  under  no  circum- 
stances could  a  corporation  perform,  and  that,  if  the  act  is 
such  as  is  within  the  power  of  the  corporation  to  perform  un- 
der  the  circumstances,  it   \b  not  idira  vires^  but  intra  vires/ '^ 
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There  should  be  no  question  as  to  the  sense  in  which  this  court 
employed  the  term,  for  we  declared  in  paragraph  6  of  the 
opinion:  "The  defendants  claim  that  the  power  so  to  transfer 
exists,  while  plaintiffs  assert  that  the  action  intended  to  be 
taken  is  ultra  vires  the  corporation;  employing  that  term  in 
its  strict  sense,  as  designating  acts  which  are  beyond  the 
powers  of  a  qiajority,  or  of  any  number  less  than  all,  of  the 
stockholders,  as  against  the  minority.'' 

4.  It  is  again  urged  that  the  New  York  company  is  not 
only  a  purchaser  for  value,  but,  in  issuing  its  stock  for  the 
property,  became  a  purchaser  in  good  faith — as  much  ho  as  if 
money  had  been  paid  for  the  property — and  that,  therelore, 
the  court,  in  deciding  that  the  transfer  was  not  a  sale,  is  in 
error  as  to  the  law.  The  opinion  carefully  considers  this  ar- 
gument, and  we  are  satisfied  with  the  course  of  reasoning  and 
the  conclusion  reached. 

5.  Appellants  renew  their  contention  that  Sections  4U2* 
493  and  494  of  the  Fifth  Division  of  the  Compiled  Statutes  of 
1887  constitute  an  enabling  act,  which  grants  to  stockholders 
owning  two-thirds  of  the  shares  power  to  effect,  through  di- 
rectors or  officers,  a  disposal  of  all  the  property  of  a  solvent 
and  prosperous  corporation,  notwithstanding  the  dissent  of 
other  stockholders.  No  new  reasons  have  been  advanceil  in 
support  of  appellants'  position,  and,  upon  further  considera- 
tion, we  are  entirely  satisfied  with  the  determination  hereto- 
fore made. 

6.  Section  405  of  the  Code  of  Civil  Procedure  provides: 
*'An  attorney  and  counselor  must  not,  directly  or  indirectly, 
buy  or  be  in  any  manner  interested  in  buying,  a  bond,  prom- 
issory note,  bill  of  exchange,  book  debt,  or  other  thing  in  ac- 
tion, with  the  intent  and  for  the  purpose  of  bringing  an  action 
thereon."  In  their  brief  upon  this  application,  appellants  in- 
voke the  provisions  of  this  section.  It  appears  that  plaintiff 
Forrester,  who  resides  and  practices  his  profession  without  the 
state  of  Montana,  is  one  of  the  attorneys  of  the  Montana  Ore 
Purchasing  Company.  Counsel  say  they  ''do  not  contend  that 
section  405,  literally  construed,  applies  exactly  to   Mr.  For- 
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Tester's  position,"  but  suggest  that  a  broad  view  of  the  stat- 
utes would  include  it.  We  might  dispose  of  this  contention 
by  referring  to  what  has  been  said  in  the  original  opinion,  and 
here,  in  respect  of  the  conflict  of  the  evidence  as  to  the  pur- 
pose of  plaintiffs  in  purchasing  the  stock  and  bringing  the  suit, 
but  we  prefer  to  state  some  of  the  reasons  why  section  405  is 
inapplicable.  In  the  first  place,  plaintiff  MacGinnis  is  free 
from  the  supposed  disability  alleged  against  Forrester.  Again, 
the  action  was  not  brought  upon  a  thing  in  action.  Our  stat- 
ute seems  to  have  been  borrowed  from  New  York,  which  1  as 
a  section  identical  in  effect  with  section  405;  and  in  lidmsey 
V.  Gould,  57  Barb,  at  page  408,  the  court,  in  cqnstruing  the 
section,  said:  "The  chose  in  action  intended  by  the  statute  is 
one  on  which  a  suit  can  be  brought.  This  action  is  not  brought 
upon  the  stock.  That  is  riot  the  cause  (subject?)  of  action; 
and  although,  in  some  respects,  it  may  resemble  a  chose  in 
action,  it  is  not  strictly  such.  The  statute  is  a  penal  one,  and 
cannot  be  extended  to  what  is  not  expressly  included  in  it.  It 
is  plain,  I  think,  that  the  purchase  of  stock  was  not  a  viola- 
tion of  the  statute,  and  that  the  complaint  cannot  be  dismissed 
ui)on  this  ground."  And  of  this  >\^  approve.  Moreover,  the 
point  that  section  405  is  applicable  to  Forrester  was  not  made 
on.  the  argument  upon  which  the  case  was  submitted;  and  the 
general  and  well-founded  rule  is  that  the  supreme  court  will 
not,  ordinarily,  on  application  for  a  rehearing,  consider 
grounds  which  were  not  presented  on  the  hearing.  ( J/c?*- 
chant£  Natumal  Bank  v.  Greenhood,  16  Mont.  460,  41  Pac. 
250,  851.)  While  there  seems  to  be  no  reason  why  the  rule 
should  be  departed  from  in  this  case,  or  why  this  motion  should 
be  excepted  from  its  operation,  yet  the  statute  relied  on  is  so 
manifestly  without  application  that  we  feel  no  hesitation  in  so 
declaring. 

7.  Another  reason  urged  in  support  of  the  motion  for  a 
rehearing  is  that  <<the  decision  conflicts  with  the  whole  weight 
of  authority  of  the  best  considered  American  cases. ' '  The  re- 
sult of  attentive  examination  which  we  have  given  to  the  cita- 
tions furnished  us  by  appellants  fails  to  sustain  their  assertion. 
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The  foregoing  disposes  of  every  point  made  by  appellants 
which  is  worthy  of  comment.  After  full  discussion,  partici- 
pated in  by  all  the  justices,  we  are,  upoa  mature  reflection  and 
deliberation,  satisfied  that  the  better  reasons,  as  well  as  the 
established  principles  of  law',  sustain  the  decision  heretofore 
rendered;  and  such  is  the  unanimous  opinion  of  this  court. 
The  motion  for  a  rehearing  is  denied. 

JUotiofh  denied. 


H.  L.  HAUPT,  ET  AL.,  Appellants,  v.  WILLIAM  BUR- 
TON, ET  AL.,  Respondents. 

(Submitted  Oct.  81. 1896.    Decided  Nov.  29, 1898.] 

JvdgmenU — Assignment —  Revival  - —  Limitations — Jurisdic- 
tion— Parties, 

1.  Under  Code  of  Civil  Procedure  (Compiled  Statutes  of  1887)  Section  l.  providing  that 
there  shall  be  but  one  form  of  civil  action  for  the  enforcement  of  private  rights,  a 
Judgment  may  be  revived  by  a  civil  action;  and  this,  though  section  849  also  author- 
izes an  execution  to  issue  after  five  years  from  the  judgment,  by  leave  of  court. 

2.  A  Judgment  for  possession  of  land  may  be  revived  the  same  as  a  Judgment  In  a  per- 
sonal action,  and  the  Judgment  as  revived  should  be  that  plaintiff  have  execution, 
and  be  given  possession  as  against  defendants  and  their  successors. 

3.  Compiled  Statutes  of  1887,  Div.  1.  Section  41,  providing  that  an  action  on  a  judgment 
of  any  court  of  tlie  United  States  or  any  state  therein  shall  be  commenced  within  six 
years,  applies  to  Judgments  rendered  by  the  courts  of  Montana. 

4.  Under  Code  of  Civil  Procedure  (Compiled  Statutes  of  1887),  Section  66,  providing  that 
civU  actions  are  commenced  by  filing  a  complaint,  a  oon\plaint  to  revive  a  Judgment 
filed  within  six  years  confers  Jurisdiction,  though  the  siunmons  is  not  served  within 
that  time,  notwithstanding,  by  section  80,  the  court  is  deemed  to  have  jurisdiction  In 
a  civil  action  from  the  service  of  summons. 

5.  The  assignee  of  a  Judgment  may  sue  to  revive  It,  under  the  law  requiring  suits  to  be 
brought  in  the  name  of  ihe  real  party  in  Interest. 

Appeal  from  District  Cmirt^  Silver  Bow  Comity, 

Action  by  H.  L.  Haupt  and  others  against  William  Burton 
and  others  to  revive  a  judgment.  There  was  a  judgment  for 
defendants,  and  plaintiffs  appeal.     Reversed. 

Wnu  Seal  I  on  and  F,  T,  McBride^  for  Appellants. 

Ella  Kno^des  Haskell  and  E.  B.  Howell^  for  Respondents. 


L 
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Hunt,  J. — On  March  20,  1886,  Michael  Hickey,  George 
W.  Stapleton  and  J.  C.  Robinson  obtained  a  judgment  in  the 
district  court  of  Silver  Bow  county  against  the  respondents, 
for  the  possession  of  a  certain  piece  of  ground.  Execution 
was  not  issued  until  March  19,  1892.  The  sheriff  did  not  oust 
the  defendants  under  the  execution,  and  they  remained  in  pos- 
session. On  the  same  day,  March  19,  1892,  H.  L.  Haupt  and 
George  H.  Casey,  having  succeeded  to  the  interests!  of  Hickey 
and  Stapleton  in  said  judgment,  commenced  this  action  to  re- 
vive the  said  judgment.  On  September  8,  1896,  they  there- 
after filed  their  amended  complaint.  The  original  complaint 
set  up  the  judgment  and  the  fact  that  it  had  not  been  satisfied, 
and  that  defendants  still  remained  in  possession.  The  prayer 
was  for  judgment  for  the  possession  of  the  ground.  The 
amended  complaint  more  elaborately  set  up  the  judgment,  and 
the  issuance  and  return  of  the  execution,  and  prayed  that  the 
judgment  might  be  revived,  and  that  execution  issue  thereon. 
Defendant  Burton  answered  separately,  denying  the  title  in 
Haupt  and  Casey  to  the  interest  of  Hickey  and  Stapleton  in 
the  judgment,  and  pleading  the  statute  of  limitations.  The 
replication  denied  the  material  averments  of  the  answer.  The 
other  defendants  likewise  answered,  pleading  the  statute  of 
limitations  and  other  matter.  This  was  replied  to  by  a  denial 
of  the  affirmative  allegations  of  the  answer. 

Upon  the  trial  of  the  case,  the  defendants  objected  to  testi- 
mony being  introduced  by  plaintiffs,  for  lack  of  jurisdiction  in 
the  court,  because  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  because  it  appeared  on  the 
face  of  the  complaint  and  pleadings  that .  the  cause  of  action 
was  barred.  The  court  sustained  the  defendants'  objections, 
and  ordered  judgment  against  plaintiffs  and  in  favor  of  defend- 
ants.    The  plaintiffs  appeal. 

We  regard  this  proceeding  as  an  action  to  revive  a  judg- 
ment. We  say  **an  action"  to  revive,  because,  under  the 
Compiled  Statutes  of  1887,  which  obtain  herein,  there  was  a 
remedy  by  action;  and  even  under  the  common  law,  although 
scire  facias  was  a  judicial  writ,  yet,  because  the  defendant 
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might  thereupon  pleaci,  scire  facias  was  accounted  in  law  to  lie 
**in  the  nature  of  an  action."  Coke's  Institutes,  *page  524. 
By  Section  410,  page  171,  Compiled  Statutes  of  1887,  ihe  writ 
of  sciy^e  facias  was  abolished  in  the  following  provision:  *'The 
writ  of  scire  facias,  the  writ  of  qxio  warranto,  and  proceedings 
by  information  in  the  nature  of  quo  warranto,  are  abolished. 
The  remedies  obtainable  in  these  forms  may  hereafter  be  ob- 
tained by  civil  actions  under  the  provisions  of  this  chapter.'' 
The  language  "this  chapter"  may  confine  the  abolition  of  the 
writ  itself  to  those  instances  where  it  could  have  issued  in  pub- 
lic matters  brought  within  the  scope  of  the  particular  chapter 
of  which  section  410  is  but  a  part.  However,  there  being  no 
provision,  in  the  chapter  referred  to,  specially  pertinent  to 
scire  facias  to  revive  a  judgment,  possibly  the  legislature  did 
not  intend,  in  the  language  used,  to  abolish  the  writ,  except 
where  it  could  have  been  used  as  affecting  public  remedies; 
but,  if  this  is  so,  the  effect  would  be  to  leave  the  right  to  re- 
vive a  judgment  by  writ  of  i<cire  facias  wholly  unaffected  by 
section  410;  so  we  must  look  at  other  provisions  of  the  Com- 
piled Statutes.  We  note  in  passing  that  that  clause  of  our 
statute  just  quoted  (section  410)  is  identical  with  section  424 
of  the  South  Carolina  Code  of  Civil  Procedure.  The  **chap- 
ter"  referred  to  in  the  South  Carolina  Code  (chapter  2,  Rev. 
St.  S.  C.  1893),  like  the  '^chapter"  of  the  Compiled  Statutes 
of  Montana,  had  to  do  particularly  with  actions  for  the  usurpa- 
tion of  office  and  other  public  cases.  In  Lawton  v.*  Perry,  40 
S.  C.  255,  18  S.  E.  861,  doubt  was  expressed  as  to  the  true 
signification  of  the  words  <  ^this  chapter, ' '  the  court  hesitating 
to  apply  them  to  the  whole  Code  of  Civil  Procedure,  although 
it  was  decided  upon  other  grounds  that  the  writ  of  scire  facias 
was  altogether  abolished  in  that  state.  It  is  not  material  here, 
though,  whether  said  section  410  does  affect  the  ancient  writ, 
inasmuch  as  its  form  was  abolished  by  the  adoption  of  other 
sections  of  the  Montana  Code,  though,  we  think,  the  remedies 
obtainable  by  the  writ  may  still  be  enforced  by  civil  action. 
(T.  S.  v.  Ensign,  2  Mont.  396;  Lawton  v.  Perry,  supra.) 
Section  1,  Code  of   Civil  Procedure  (Compiled  Statutes  of 
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1887),  provides  *'that  there  shall  be  in  this  territory  [state] 
but  one  form  of  civil  action  for  the  enforcement  or  protection 
of  private  rights  and  the  redress  or  prevention  of  private 
wrongs,  which  shall  be  the  same  at  law  and  inequity."  Civil 
actions  in  the  courts  are  commenced  by  filing  a  complaint, 
(l^ection  66  Id.)  It  is  doubtless  true,  the  revival  of  the  judg- 
ment described  in  plaintiff's  complaint  might  have  been  effect- 
ually accomplished  by  motion  for  leave  to  issue  execution,  un- 
der Section  349  of  the  Code  of  Civil  Procedure,  which  author- 
izes an  execution  to  issue  after  a  lapse  of  five  years  from  the 
entry  of  judgment  after  obtaining  leave  of  the  court  upon  mo- 
tion with  notice  to  the  adverse  party.  This  procedure  was 
considered  in  Petet's  v.  Vawter^  10  Mont.  201,  25  Pac.  438. 
But  the  mode  of  enforcing  a  judgment  by  issuing  execution 
under  section  349,  suj/ra,  is  a  cumulative  remedy,  in  no  way 
affecting  the  right  to  revive  the  judgment  by  suit  for  that  pur- 
pose. (Howe  V.  Blakcy  99  Cal.  167,  33  Pac.  864.)  The  right 
of  revivor  by  suit  is  recognized  in  United  States  v.  Ensign^ 
cited,  while  the  right  of  revivor  by  motion  is  sustained  in 
Ptters  V.  Vawier^  supra.  In  the  leading  case  of  Carter  et  al.  v. 
Coleman  et  ah  ^  12  Iredell  (N.  C.)  274,  it  was  decided  that, 
where  there  was  a  dormant  judgment,  plaintiff  might  have  a 
scire  Jacias  to  revive,  and  an  action  to  recover  the  amount  of 
the  judgment,  both  pending  at  the  same  time;  and  that  a  judg- 
ment on  the  scire  facias  could  not  be  pleaded  in  bar  of  the  ac- 
tion of  debt.  And  in  McDonald  v.  Dick^on^  85  N.  C.  248, 
upon  a  case  where  motion  for  leave  to  issue  execution  had  been 
granted,  it  was  held  execution  might  be  had  on  a  judgment, 
and  at  the  same  time  action  on  it  could  be  prosecuted  by  leave 
of  court.  (Freeman  on  Judgments,  Sec.  440;  Garibaldi  \, 
LarroUy  33  Ark.  568;  Am.  and  Eng.  Ency.  PI.  and  Prac.  p. 
1088.) 

Either  proceeding — that  by  motion,  or  that  by  filing  of  a 
complaint  where  revivor  is  the  remedy  sought — has  for  its  ob- 
ject a  means  to  secure  to  the  judgment  creditor  the  fruition  of 
his  judgment.  In  either  case  the  court's  power  and  jurisdic- 
tion are  complete.     Neither  is  an  independent  new  action;  and 
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although  where,  as  in  the  case  before  us,  a  complaint  is  filed 
setting  up  the  original  judgment  obtained,  the  form  is  neces- 
sarily by  a  separate  action,  still,  no  matter  what  the  form  may 
be  and  what  the  practice,  after  all  it  is  but  the  continuation 
of  the  old  action,  and  but  a  means  to  revive  an  antecedent 
judgment,  that  might  otherwise  have  become  valueless  or  in- 
operative so  far  as  the  right  to  issue  execution  goes.  The  de- 
fenses to  the  action  are  limited.  The  jurisdiction  may  be  as- 
sailed, or  the  existence  of  the  record  attacked,  or  payment  or 
accord  or  discharge  and  satisfaction  may  be  set  up;  but  in  no 
case  can  matters  be  determined  which  were  settled  in  the 
original  suit.  (/Sm/M  v.  Stevens,  133  111.  183,  24  N.  E.  511: 
Freeman  on  Judgments,  Sec.  443. ) 

The  life  of  a  judgment  under  Section  41  of  the  Code  of 
Civil  Procedure  (Compiled  Statutes  of  1887)  was  six  years. 
It  was  accordingly  necessary  for  plaintiffs  to  bring  their  suit 
within  that  time  after  date  of  the  judgment  sought  to  be  re- 
vived. This  they  did,  and,  by  so  doing,  have  acquired  a 
standing  in  court.  The  original  complaint  was  not  wholly  de- 
fective. It  set  up  the  judgment,  and  while,  perhaps,  it  was 
defectively  stated,  there  was  a  cause  of  action  pleaded.  The 
amended  complaint  is  perfectly  good. 

The  fact  that  plaintiffs  seek  to  revive  a  judgment  in  a  real 
action  cannot  affect  the  principle  of  the  right  of  revivor.  Why 
should  not  the  same  rule  prevail  in  real  as  does  in  personal  ac- 
tions? The  original  judgment  was  for  possession  of  land,  and  the 
judgment  here  should  be  that  plaintiffs  have  execution,  and  Ije 
given  possession,  as  against  defendants  and  their  successors. 
(Freeman  on  Judgments,  Sec.  443;  21  Am.  and  Eng.  Ency. 
Law,  p.  855;  Kennebec  Purchase  v.  Davis,  1  Me.  309.) 

It  is  argued  that  Section  41,  First  Div.  Compiled  Statutes 
of  1887,  which  provides  that  an  action  upon  a  judgment  of 
**any  court  of  the  United  States,  or  of  any  state  or  territory 
within  the  United  States,  shall  be  commenced  within  six 
years,"  is  inapplicable  to  judgments  rendered  by  the  courts- 
of  this  state;  and  we  are  cited  to  Pitzer  v.  Russell,  4  Or.  129, 
and   Burns  v.  Conner,  1   Wash.  6,  23  Pac.    836,  which  hold 
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that  way.  The  great  weight  of  authority  is  against  those  de- 
cisions, and  we  believe  that,  in  the  absence  of  any  exception 
from  the  statute  of  actions  upon  judgments  of  the  courts  of 
this  state,  they  are  within  the  letter  of  the  code.  It  has  been 
so  decided  by  the  following  cases:  Hummer  v.  Lamp  hear 
(Kan.  Sup.)  4  Pac.  866,  approved  in  Schuyler  Co,  Bank  v. 
Bratibury  (Kan.)  43  Pac.  254;  McDonald  v.  Dickson  (N.  C), 
sujtra^  Mason  v.   Cronise^  20  Cal.  217;  Eowe  v.  Blake^  supra. 

It  is  said  that  the  jurisdiction  of  the  court  expired  on  the 
20th  day  of  March,  1892.  This  argument  proceeds  upon  the 
ground  that,  a  lien  of  a  judgment  being  for  six  years  under 
Section  307,  p.  139,  Compiled  Statutes  of  1887,  execution 
cannot  issue  after  six  years,  and  upon  the  further  ground  that 
by  section  80,  p.  79,  7rf.,  from  the  time  of  the  service  of  a 
summons  in  a  civil  action  the  court  is  deemed  to  have  juris- 
diction; whereas  here  the  summons  was  not  served  until  May 
21st,  two  months  after  six  years  had  expired.  Thisargument 
is  refuted  by  repeating  that,  when  plaintiffs  filed  their  com- 
plaint within  the  six  years  after  the  date  of  judgment,  they 
commenced  their  action  under  Section  ^%  of  the  Code  of  Civil 
Procedure,  and  the  omission  to  serve  the  summons  within  the 
aforementioned  six  years  does  not  deprive  the  court  of  juris- 
diction, or  the  plaintiffs  of  their  right  to  sue  upon  the  judg- 
ment within  the  time  prescribed.  (Trenouth  v.  Farringt&n^ 
54  Cal.  273;    Crim  v.  Kensing  (Cal.)  26  Pac.  1074.) 

In  statutory  proceedings  to  have  execution  issued  upon  mo- 
tion, under  section  349,  heretofore  cited,  different  rules  may 
obtain,  but  we  need  not  consider  them  here,  as  plaintiffs  have 
proceeded  by  the  form  of  another  action. 

Nor  is  there  any  attempt  by  this  action  to  modify  the  judg- 
ment or  the  record  upon  which  it  is  based.  The  original  judg- 
ment was  obtained  by  Michael  Hickey,  G.  W.  Stapleton  and 
J.  C.  Robinson.  Revivor  is  sought  in  the  name  of  H.  L. 
Haupt  and  George  H.  Casey,  the  purchaser  of  the  interest  of 
J.  C.  Robinson,  deceased.  It  also  appears  by  the  complaint 
of  record  that  Haupt  and  Casey  succeeded  to  the  interests  of 
Hickey  and  Stapleton  through  conveyances  in  due  form.  As 
Vol.  XXI-«7 
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the  real  parties  in  interest,  therefore,  we  hold  plaintiffs  here- 
in had  a  right  to  institute  this  action.  Where  the  judgment 
has  passed  by  assignment  to  a  third  person,  the  determination 
of  the  proper  parties  plaintiff  in  a  suit  to  revive  depends  u{X)n 
the  statutes  of  the  particular  jurisdiction.  (Black  on  Judg- 
ments, Sec.  488.)  In  Montana,  the  law  requiring  all  suits  to 
be  brought  in  the  name  of  the  real  party  in  interest,  a  remedy 
by  proceedings  in  scire  faciei  should  be  sued  out  in  the  name 
of  the  assignees.  (See  McGregor  v.  ^YellB^  Fargo  c6  Cb.*,  1 
Mont.   142.) 

Nothing  in  Boyd  v.  Plainer^  6  Mont.  226,  2  Pac.  346,  con- 
flicts with  this  opinion,  for  that  case  only  decided  that  parties 
not  shown  to  be  interested  in  the  judgment  sought  to  be  re- 
vived cannot  obtain  the  benefits  of  revivor.  The  showing  here 
is  that  plaintiffs  in  this  action  have  an  interest  entitling  them 
to  the  relief  sought.  It  follows  that  the  district  court  erred 
in  sustaining  defendants'  motion  for  a  nonsuit,  and  awarding 
judgment  to  defendants.  Judgment  reversed,  and  cause  re- 
manded for  further  proceedings.     Remittitur  forthwith. 

Reversed  a/nd  remanded. 

Pigott,  J.,  concurs.     Pemberton,  C.  J.,  disqualified. 


I «  g|       STATE    OF    MONTANA,    Respondent,    v.    CICERO   L. 

BRISTOL,  Appellant. 

[Submitted  Nov.  22, 1898.    Decided  Nov.  30, 1888.] 

Courts —  Terms — Estahlishment, 

Constitution,  Article  8,  Section  17,  provides  that,  unless  otherwise  provided  by  law.  dis- 
»  trlct  Judges  shall  fix  the  terms  of  court  In  districts  composed  of  two  or  more  coim- 

ties;  and  Code  of  Civil  Procedure.  Section  88,  requires  the  district  Judge  In  districts 
composed  of  more  than  one  county,  within  a  stated  time,  to  fix  the  terms  of  court  to 
be  held  in  each  county  of  the  district  during  the  ensuing  year,  and  provides  that  no 
change  In  the  time  of  holding  any  of  the  terms  so  flxed  shall  l>e  made,  but  that  a  term 
may  be  adjourned  to  a  future  date.   Held,  that  an  order  fixing  the  terms  of  court  In 


21  Mont]  State  v.  Bristol.  679 

a  district  composed  of  more  thao  one  county,  made  within  the  prescribed  time,  can- 
not, even  within  the  time  allowed  the  Judge  for  fixing  the  terms  of  court,  be  revoked 
and  the  terms  originally  fixed  changed. 

Appeal  from  District  Courts  TeKxii  County;  D.  F.  Smithy 
Judge, 

f/.  E.  Erickson  and  Henry  N,  Blakey  for  Appellant. 

C.  B.  Nolan^  for  the  State. 

Per  Curiam. — The  defendant,  Cicero  N.  Bristol,  convicted 
of  embezzlement,  appeals  from  an  order  of  the  district  court 
of  Teton  county  denying  a  new  trial,  and  from  the  judgment 
of  his  conviction. 

It  appears  that  on  January  2,  1897,  the  Honorable  C.  W. 
Pomeroy,  judge  of  the  Eleventh  judicial  district  court,  com- 
prising the  counties  of  Teton  and  Flathead,  duly  made  and 
-caused  to  be  filed  an  order  fixing  March  8th,  May  24th,  Aug- 
ust 16th  and  November  8th  as  the  days  on  v^rhich  the  terms  of 
court  should  commence  in  Teton  county,  for  the  year  1897. 
It  further  appears  that  on  January  4th  the  Honorable  D.  F. 
.Smith,  who  had  meanwhile  become  judge  of  said  district,  made 
and  caused  to  be  filed  an  order  purporting  to  revoke  the  one 
•of  January  2d,  and  fixing  the  commencement  of  said  terms  on 
January  25th,  April  26th,  July  26th  and  October  11th. 

Pursuant  to  the  last  mentioned  order,  the  July  term  of  the 
district  court  of  Teton  county  began  on  the  26th  of  that  month; 
and,  under  an  order  of  the  court  dated  July  26th,  a  jury  was 
drawn  and  summoned  to  serve  during  the  term.  The  July 
term  was  adjourned  to  October,  1897,  when  the  defendant  was 
tried  by  the  jury  so  drawn  and  summoned.  He  interposed  a 
•challenge  to  the  panel,  upon  the  ground  that  there  had  been  a 
material  departure  from  the  law  in  the  drawing  and  return  of 
the  jury,  in  that  the  time  designated  for  the  attendance  of  the 
jury  was  not  any  term  of  court  fixed  by  the  order  of  January 
2d.     The  challenge  was  disallowed,  defendant  excepting. 

Was  there  a  material  departure  from  the  requirements  of 
law  in  respect  of  the  drawing  and  return  of  the  jury  ?  Section 
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17  of  article  8  of  the  constitution  contains  a  provision  to  the 
effect  that  the  judge  of  each  district  where  two  or  more  coun- 
ties are  united  shall,  until  otherwise  provided  by  law,  fix  the 
term  of  court.  Section  38  of  the  Code  of  Civil  Procedure 
reads  as  follows:  ''The  district  court  of  each  county  which 
is  a  judicial  district  by  itself  has  no  terms,  but  must  be  always 
open  for  the  transaction  of  business,  except  on  legal  holidays 
and  non-judicial  days,  and  must  hold  its  sessions  at  the  county 
seat.  Juries  for  the  trial  of  causes  must  be  called  on  the  first 
Monday  of  every  alternate  month,  if  the  judge  so  direct,  and 
oftener,  if  public  business  requires.  In  each  district  where 
two  or  more  counties  are  united,  the  judge  thereof  must  tix 
the  terms  of  court  in  each  county  in  his  district,  which  must 
be  held  at  the  county  seat,  and  there  must  be  at  least  four 
terms  a  year  in  each  county.  The  judge  of  such  district  court 
umst,  within  ten  days  after  the  taking  effect  of  this  code,  and 
thereafter,  within  ten  days  after  the  first  day  of  January  in 
each  year,  make  an  order  which  must  designate  the  times  at 
which  the  terms  of  court  are  to  be  held  in  each  county  in  his 
district  during  the  year,  and  must  cause  said  order,  or  a  copy 
thereof,  to  be  filed  in  the  oflSce  of  the  clerk  of  the  district 
court  in  each  county  in  his  district,  and  such  clerk  must  cause 
the  same  to  be  published  in  some  newspaper  printed  in  hi& 
county,  once  a  week  for  four  successive  weeks,  immediately 
after  the  filing  of  such  order,  the  cost  of  which  shall  be  a 
county  charge,  and  no  change  in  the  time  of  holding  the  terms 
so  fixed  in  any  county  must  be  made  during  the  year.  A  dis- 
trict judge  may  adjourn  a  term  of  court  in  one  county  to  a 
future  day  certain,  and  in  the  meantime  hold  court  in  another 
county." 

We  are  of  the  opinion  that  the  question  must  be  answered 
in  the  affirmative.  By  section  38  the  judge  is  commanded  to 
make,  within  ten  days  after  January  1st,  in  each  year,  an  or- 
der which  must  fix  the  times  at  which  the  terms  are  to  be  held 
in  the  district  during  the  year,  and  no  change  in  the  time  of 
holding  the  terms  so  fixed  must  be  made  during  the  year.  By 
the  order  of  January  2d,  the  times  for  holding  the  terms  were 
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fixed  for  the  year  1897,  and  the  order  was  made  on  a  day  in- 
cluded within  the  period  prescribed.  The  order  of  Januaiy 
4th,  revoking  the  former  order,  and  fixing  other  dates  for  the 
terms  to  be  held  in  1897,  was  in  palpable  disregard  of  the 
prohibition  declared,  and  was,  at  least,  irregular. 

Defendant  was  entitled  to  trial  by  a  iury  in  attendance  at  a 
term  of  court  regularly  designated  and  held  in  conformity 
with  the  direction  and  intent  of  the  legislature,  as  expressed 
In  section  88.  The  jury  summoned  to  be  in  attendance  at  a 
term  other  than  the  one  designated  in  the  order  made  by  Judge 
Pomeroy  was  not  regularly  drawn  and  returned;  and  in  this 
there  was  a  material  departure  from  the  law.  Timely  objec- 
tion by  challenge  to  the  panel,  founded  upon  that  ground,  was 
interposed  by  the  defendant^  and  he  preserved  his  rights  by 
exception  to  its  disallowance.  For  this  error  there  must  be  a 
reversal. 

There  is  but  one  oth^r  assignment  relied  upon  in  this  court. 
The  defendant  argues  that  the  instruction  upon  the  subject  of 
^treasonable  doubt''  is  radically  defective,  and  omits  a  mate- 
rial element  found  in  the  definition  of  that  expression  as  given 
in  Territory  v.  McAnd/rews^  3  Mont.  162.  We  express  the , 
hope  that  trial  courts  will  give  the  instruction  on  the  subject 
of  reasonable  doubt  which  is  approved  in  the  McAndrewscase; 
and  we  again  express  regret  that  the  occasion  seems  to  demand 
the  warning  that  danger  lurks  in  the  attempt  to  improve  upon 
its  language.  {State  \,  Clancy^  20  Mont.  603,  62  Pac.  267; 
People  V.  Chun  Heong^  86  Cal.  332,  24  Pac.  1021.)  It  is  not 
likely,  however,  that  upon  a  new  trial  the  court  will  disregard 
the  suggestion  here  made,  and  we  therefore  refrain  from  in- 
quiring whether  the  last  error  assigned  is  well  taken.  The 
judgment  and  order  refusing  a  new  trial  are  reversed,  and  the 
cause  is  remanded.     Remittitur  forthwith. 

Reversed  and  remanded. 
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STATE  OF  MONTANA,  Respondent,  v.  MIKE  ROLLA, 

Appellant. 

[Submitted  Not.  14, 1886.    Decided  Dec.  5. 1888.] 

Homicide — Instructions — Self- Defense —  Coiling  Eyewitnesses. 


1.  Ad  iDStruotion  that  it  was  the  duty  of  accused  to  '^exhaust  all  other  reasonable 
within  his  power  consistent  with  his  safety  to  prevent  the  homicide"  before  taking 
the  life  of  deceased  is  erroneous,  where  there  is  OTldence  tendlnjc  to  show  that  the 
accused  was  murderously  attacked  by  the  deceased  and  his  brother,  near  defend- 
ant's home. 

2.  An  instruction  that  "the  right  to  fake  life  is  limited  to  the  apparent  actual  and  pres- 
ent necessities  then  suddenly  precipitated  by  the  assailant,  under  such  circumstances 
as  then  appear  to  the  slayer,  as  a  reasonable  man,  to  place  the  life  or  person  of  the 
slayer  in  such  peril  as  to  admit  of  no  other  reasonable  altematlye  than  the  killing  of 
the  assailant,"  Is  erroneous,  in  that  it  ignores  the  right  of  accused  to  act  on  whal  ap- 
peared to  htm  at  the  time,  as  a  reasonable  man,  necessary  to  save  his  own  life,  or 
prevent  his  receiving  great  bodily  harm,  although  he  was  in  no  actual  danger. 

8.  Where  conflicting  propositions  of  law  are  given  to  the  Jury  on  a  material  point,  one 
correct,  and  the  other  incorrect,  the  error  is  fatal. 

4.  Penal  Code,  Section  2082,  providing  that  **upon  a  trial  for  murder  or  manslaughter  It 
is  not  necessary  for  the  state  to  call  as  witnesses  all  persons  who  were  shown  to  have 
been  present  at  the  homicide,  but  the  court  may  require  all  of  such  witnesses  to  be 
sworn  and  examined,"  does  not  make  it  imperative  that  all  such  witnesses  should 
always  be  introduced  by  the  state,  but  authorizes  the  court  to  require  it  In  its  discre- 
tion. 

5.  Under  Eenal  Code.  Section  2082,  authorizing  the  court  to  require  all  persons  who  are 
shown  to  have  been  present  at  a  homicide  to  be  called  as  witnesses  by  the  state,  a 
refusal  to  order  such  witnesses  placed  on  the  stand,  where  such  refusal  Is  an  abuse 
of  the  court's  discretion  Is  reversible  error. 

6.  Where,  after  the  refusal  of  the  court  to  require  the  state  to  place  on  the  stand  cer- 
tain eyewitnesses  of  the  homicide,  the  witnesses  in  question  were  introduced  and  fully 
exammed  on  defendant's  behalf,  and  it  is  not  claimed  that  the  prosecuting  attorney 
acted  unfairly  in  the  matter,  such  refusal  by  the  court  worked  no  prejudice  to  de- 
fendant. 

Appeal  from  District  Courty  Park  County;  Frank  Henry. 
Judge, 

Mike  Rolla  was  convicted  of  murder  in  the  second  degree, 
and  appeals.     Reversed. 

Smith  i&  Wilson^  for  Appellant. 

C  B.  Nolauy  for  the  State. 

Pemberton,  C.  J. — In  the  month  of  April  of  this  year  the 
defendant  was  tried  in  the  district  court  of  Park  county,  under 
an  information  charging  him  with  the  crime  of  murder  in  the 
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first  degree.  He  was  convicted  of  murder  in  the  second  de- 
gree. From  the  judgment,  and  order  of  the  court  refusing  a 
new  trial,  this  appeal  is  prosecuted. 

The  evidence  is  presented  in  the  record,  but  there  is  no 
contention  that  it  does  not  authorize  or  support  the  ver- 
dict. The  evidence  is  incorporated  in  the  record  for  the  pur- 
pose of  illustrating  errors  assigned  in  the  giving  of  instruc- 
tions by  the  court.  We  shall  therefore  only  refer  to  the  evi- 
dence when  necessary  in  the  treatment  of  the  case. 

The  counsel  for  appellant  contends  that  the  court  erred  in 
the  giving  of  instructions  to  the  jury.  The  instructions  com- 
plained of  are  as  follows:  Instruction  6:  < 'Before  a  person 
is  justified  in  taking  the  life  of  his  assailant,  the  slayer  must 
not  only  exhaust  all  other  reasonable  means  within  his  power 
consistent  witH  his  safety  to  prevent  the  homicide,  but  it  must 
clearly  appear  that  the  person  slain  not  only  had  at  the  time 
the  apparent  present  ability,  as  well  as  the  apparent  intention, 
to  kill  or  seriously  injure  the  slayer,  but  that  the  deceased  was 
then  and  there  apparently  in  the  act  of  carrying  out  his  pur- 
pose to- wit,  the  intention  of  destroying  the  slayer,  or  of  inflict- 
ing upon  him  serious  bodily  injury;  and  even  then  the  law 
will  not  justify  the  slayer  in  the  use  of  any  more  force  than  is 
actually  necessary  at  the  time  to  prevent  the  deceased  from 
immediately  carrying  into  effect  such  unlawful  purpose.  By 
this  instruction  the  jury  will  understand  that  the  right  to  take 
life  is  limited  to  the  apparent  actual  and  present  necessities 
then  suddenly  precipitated  by  the  assailant,  under  such  cir- 
cumstances as  then  appear  to  the  slayer,  as  a  reasonable  man, 
to  place  the  life  or  person  of  the  slayer  in  such  peril  as  to  ad- 
mit of  no  other  reasonable  alternative  than  the  killing  of  the 
assailant;  and  even  then  the  slayer's  right  to  employ  force 
against  the  assailant  is  limited  to  the  force  necessary  to  repel 
the  violence  then  being  offered,  and  place  himself  beyond  the 
reach  of  immediate  danger." 

Instruction  9 :  '  'You  are  further  instructed  that,  before  a 
person  can  justify  the  taking  of  human  life  on  the  ground  of 
self-defense,  he  must,  when  attacked,  employ  all  reasonable 
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means  within  his  power,  consistent  with  his  safety,  to  avoid 
the  necessity  for  the  killing. ' ' 

Instruction  10:  *'You  are  further  instructed  that  if  you 
are  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  armed  himself  with  a  deadly  weapon,  and 
intentionally  brought  about  the  fatal  meeting,  or  contributed 
thereto  with  the  purpose  of  using  his  weapon  in  case  of 
emergency,  then  the  defendant  would  not  be  justified  upon  the 
grounds  of  self-defense,  and  you  will  bring  in  your  verdict  of 
guilty." 

instruction  11:  **you  are  further  instructed  that  if  you 
find  and  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  shot  and  killed  Servius  Cortese,  as  charged 
in  the  information,  and  that  the  killing  was  the  result  of  a 
sudden,  violent  impulse  or  passion,  caused  by  serious  and 
highly  provoking  injury  inflicted  upon  the  defendant  at  the 
time  by  the  deceased,  which  was  sufllcient  in  the  minds  of  the 
jury  to  cause  an  irresistible  passion  in  a  reasonable  person, 
and  the  interval  of  time  between  the  provocation  and  the  kill- 
ing was  not  sufllcient  for  the  passion  to  cool,  and  the  voice  of 
reason  and  humanity  to  be  heard,  then  the  killing  was  man- 
slaughter, not  murder.  But  if  you  find  from  the  evidence 
that  a  sufficient  time  had  elapsed  after  the  infliction  of  the  in- 
jury or  insult  for  the  passion  to  cool,  and  the  voice  of  reason 
and  humanity  to  be  heard,  then  the  killing  was  murder." 

Instruction  12:  <'The  bare  fear  of  the  offense  to  prevent 
which  the  homicide  is  alleged  to  have  been  committed  shall  not 
be  sufficient  to  justify  the  killing.  It  must  appear  that  the 
circumstances  were  sufficient  to  excite  the  fears  of  a  reasonable 
person,  and  that  the  party  killing  really  acted  under  the  in- 
fluence of  such  fears,  and  not  with  a  spirit  of  revenge." 

Instruction  numbered  6  is  complained  of  by  counsel  as  being 
especially  objectionable.  It  is  contended  that  this  instruction 
goes  too  far  in  imposing  the  obligation  upon  the  accused  to 
<  ^exhaust  all  other  reasonable  means  within  his  power  con- 
sistent with  his  safety"  to  prevent  the  homicide  before  taking 
life.     Counsel  says  this  instruction  required  the  accused  to  re- 
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treat,  or  disable,  or  attempt  to  disable,  his  assailant,  before 
taking  his  life.  An  inspection  of  the  instruction  discloses  the 
fact  that  the  court  placed  great  emphasis  upon  the  obligation 
of  the  accused  to  < 'exhaust  all  other  reasonable  means  within 
his  power  consistent  with  his  safety  to  prevent  the  homicide." 
This  view  of  the  law  is  pressed  upon  the  jury  throughout  the 
instructions.  An  instruction  of  this  character  was  disapproved 
by  the  supreme  court  of  California  in  People  v.  Ye  Pa/rk^  62 
Cal.  204.  The  court,  in  the  case  just  cited,  says,  where  a 
person  is  attacked  with  murderous  intent,  he  is  under  no  obli- 
gation to  fly;  ''he  may  stand  his  ground,  and,  if  necessary, 
kill  his  adversary. "  In  Peoples,  Herbert^  61  Cal.  644,  the 
court  say:  "Upon  the  duty  to  retreat  there  was  a  contrariety 
of  opinion  by  the  writers  of  the  common  law,  and  this  differ- 
ence has  found  its  way  into  the  decisions  of  our  states;  ^'ome, 
as  Alabama  and  Iowa,  holding  to  the  rule  that  retreat  is  nec- 
essary; others,  as  Indiana,  Michigan  and  our  own  state,  de- 
claring for  the  contrary  doctrine.  But  it  is  not  stating  it  too 
strongly  to  say  that  the  trend  of  the  later  judicial  decisions  is 
in  favor  of  the  latter  rule.  So  that,  while  the  killing  must 
still  be  under  an  absolute  necessity,  actual  or  apparent,  as  a 
matter  of  law,  that  absolute  necessity  is  deemed  to  exist  when 
an  innocent  person  is  placed  in  such  sudden  jeopardy.  The 
right  to  stand  one's  ground  should  form  an  element  of  the  in- 
structions upon  the  necessity  of  killing  and  the  law  of  self- 
defense." 

In  Rowe  v.  U.  S,,  164  U.  S.  646,  17  Sup.  Ct.  172,  a  cahe 
involving  the  principle  under  discussion,  Mr.  Justice  Harlan, 
speaking  for  the  court,  says:  "The  accused  was  entitled,  so 
far  as  his  right  to  resist  the  attack  was  concerned,  to  remain 
where  he  was,  and  to  do  whatever  was  necessary,  or  what  he 
had  reasonable  grounds  to  believe  at  the  time  was  necessary, 
to  save  his  life  or  to  protect  himself  from  great  bodily  harm. 
And,  under  the  circumstances,  it  was  error  to  make  the  case 
depend  in  whole  or  in  part  upon  the  inquiry  whether  the  ac- 
cused could,  by  stepping  aside,  have  avoided  the  attack,  or 
could  have  so  carefully  aimed  his  pistol  as  to  paralyze  the  arm 
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of  hiB  assailant  without  more  seriously  wounding  him.'*  In 
toe  case  at  bar  the  accused  claims  that  he  was  murderously 
attacked  by  the  deceased  and  his  brother,  at  or  near  his  own 
home,  and  that  under  such  circumstances  he  was  under  no  legal 
obligation  to  fly  or  retreat.  There  is  evidence  in  the  record 
tending  to  support  the  claim  that  the  accused  was  so  attacked. 
We  are  inclined  to  the  opinion  that  the  instructions  upon  this 
phase  of  the  case  go  too  far  in  declaring  it  the  duty  of  the  ac- 
cused to  exhaust  all  other  reasonable  means  in  his  power  to 
prevent  the  homicide  before  taking  the  life  of  the  deceased. 
{Ci^tate  V.  McCann  (Wash.)  49  Pac.  216;  People  v.  llecker 
(Cal.)  42  Pac.  307;  Beard  v.  L\  &,  158  U.  S.  550,  15  Sup. 
Ct.  962;  People  v.  Gonzales  (Cal.)  12  Pac.  783.) 

In  our  opinion,  the  most  serious  objection  to  instruction 
No.  6  is  that  part  oi  it  which  says:  *'By  giving  this  instruc- 
tion the  jury  will  understand  that  the  right  to  take  life  is  lim- 
ited to  the  apparent  actual  and  present  necessities  then  sud- 
denly  precipitated  by  the  assailant,  under  such  circumstances 
as  then  appear  to  the  slayer,  as  a  reasonable  man,  to  place  the 
life  or  person  of  the  slayer  in  such  peril  as  to  admit  of  no 
other  reasonable  alternative  than  the  killing  of  the  assailant.  '^ 
We  think  this  instruction  ignores  the  right  of  the  accused  to 
act  upon  what  appeared  to  him  at  the  time,  as  a  reasonable 
person,  necessary  to  do  to  prevent  death  or  receiving  great 
bodily  harm  from  the  deceased.  If  it  appeared  to  the  accused 
at  the  time  of  the  homicide,  as  a  reasonable  person,  that  it  was 
necessary  for  him  to  slay  his  assailant  in  order  to  save  his  own 
life  or  prevent  receiving  great  bodily  harm,  he  had  a  right  to 
act  upon  such  appearances,  and  slay  his  assailant,  although  he 
was  in  no  actual  danger.  The  right  of  self-defense  is  not  con- 
fined to  cases  of  ^  'apparent  actual  and  present  necessities  then 
suddenly  precipitated,"  etc.  {People  v.  GonzaleSy  supra.) 
Such  an  instruction  is  misleading,  ambiguous  and  contradic- 
tory. 

What  has  been  said  above  is  applicable  to  the  other  instruc- 
tions (they  being  so  similar  in  terms)  in  so  far  as  they  trans- 
gress the  views  expressed  in  treating  instruction  No.  6. 


21  Mont]  State  v.  Rolla.  58T 

It  is  claimed  by  the  state  that,  ''by  other  portions  of  the 
same  instruction,  and  by  instruction  No.  28,  the  jury  were 
specially  instructed  that  the  danger  need  not  be  real  or  actual, 
but  only  apparent,"  and  that  thereby  the  defect  or  error  in 
instruction  No.  6  was  cured.  We  do  not  think  the  authorities 
support  the  position  of  the  state.  In  Clare  v.  People^  9  Colo. 
122,  10  Pac.  799,  it  is  held  that  when  conflicting  propositions 
of  law  are  given  upon  a  material  point,  one  correct  and  the 
other  incorrect,  the  judgment  will  be  reversed.  It  cannot  be 
assumed  in  such  case  that  the  jury  will  follow  the  correct 
statement  of  the  law.  The  court,  as  a  general  rule,  cannot 
give  all  the  law  in  a  single  instruction,  and  therefore  the  in- 
structions must  be  considered  all  together;  and,  when  so  con- 
sidered, they  must  correctly  state  the  law,  without  contradic- 
tion. (Territory  v.  Hart,  7  Mont.  489,  17  Pac:  718;  Keiley 
V.  Cable  Co.^  7  Mont.  70,  14  Pac.  633;  Ileilhronner  v.  Lloyd, 
17  Mont.  306,  42  Pac.  853;  Sackett's  Instructions  to  Juries, 
Sec.  25;  Thompson  on  Trials,  Sees.  23-26  )  The  instructions 
given  in  the  case  at  bar  on  the  law  of  self-defense  are  contra- 
dictory, and  for  that  reason  fatally  erroneous. 

The  appellant  contends  that  instruction  No.  11,  in  relation 
to  manslaughter,  is  defective,  as  it  does  not  properly  distin- 
guish manslaughter  from  self-defense.  If  there  is  any  error 
or  defect  in  this  instruction,  it  may  be  remedied  on  a  new  trial 
by  the  court  following  and  using  the  language  of  the  statute 
defining  manslaughter. 

The  counsel  for  appellant  assigns  as  error  the  refusal  of  the 
court  to  require  the  prosecuting  attorney  to  place  upon  the 
stand  certain  eyewitnesses  of  the  homicide.  The  prosecuting 
attorney  placed  several  o£  the  eyewitnesses  on  the  stand,  but 
declined  to  put  others  on  who  had  witnessed  the  tragedy,  one 
or  more  of  whose  names  were  indorsed  on  the  information. 
Section  2082  of  the  Penal  Code  reads  as  follows:  ''Upon  a 
trial  for  murder  or  manslaughter  it  is  not  necessary  for  the 
state  to  call  as  witnesses  all  persons  who  are  shown  to  have 
been  present  at  the  homicide,  but  the  court  may  require  all  of 
such  witnesses  to  be  sworn  and  examined. ' '    Counsel  contends 
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that  this  section  does  not  abrogate  the  rule  on  this  subject  as 
established  by  this  court  in  this  jurisdiction.  The  cases  de- 
eded by  this  court  involving  this  question  were  all  decided 
upon  and  by  their  own  peculiar  facts  and  circumstances.  In 
Territory  v.  Hanna,  5  Mont.  248,  5  Pac.  252,  the  rule  is  not 
declared  to  be  imperative.  Considering  the  circumstances  of 
the  case,  the  court  said:  '^The  statement  of  the  prosecuting 
attorney,  in  opening  the  case  to  the  jury,  in  presence  of  the 
court,  is  an  official  statement,  made  under  the  solemnity  of  his 
official  oath.  In  this  statement  the  prosecuting  attorney  de- 
clared to  the  jury  that  Hannah  Nelson,  the  wife  of  the  de- 
ceased, was  present  at  this  homicide.  The  testimony  on  the 
part  of  the  prosecution  also  showed  that  she  was  in  a  room 
adjoining  that  in  which  the  homicide  took  place,  immediately 
thereafter.  Having  stated  officially  to  the  court  and  jury  that 
she  was  present  at  the  homicide,  and  the  proof  showing  that 
tthe  was  present  immediately  thereafter,  and  in  all  probability 
at  the  very  act  itself,  the  prosecuting  attorney  ought  to  have 
called  this  witness,  or  made  some  satisfactory  explanation  to 
the  court  why  he  did  not;  otherwise  a  suggestion  is  raised  that 
there  was  design  and  purpose  in  omitting  to  call  the  witness. 
Especially  should  she  have  been  called  as  there  was  no  proof 
of  the  circumstances  attending  the  killing  in  evidence  at  the 
time  the  motion  was  made." 

If  the  prosecuting  attorney  in  the  case  quoted  from  had 
made  some  satisfactory  explanation  of  his  refusal  to  place  the 
eyewitness  on  the  stand,  it  might  have  altered  the  case 
very  materially. 

In  State  v.  Russell^  13  Mont.  164,  32  Pac.  854,  this  court 
said  that  the  witness  in  question  was  not  shown  to  be  an  eye- 
witness. We  also  said  that  the  rule  involved  had  been  ex- 
tended far  enough  in  the  Hanna  case.  In  the  case  of  State  v. 
Metcalfe  17  Mont.  417,  43  Pac.  182,  we  said  the  opinion  of 
the  prosecuting  attorney  that  a  witness  present  at  the  homi- 
cide was  at  that  time  stupidly  drunk  was  not  a  sufficient  reason 
for  not  placing  him  on  the  stand.  We  held  thatunder  the  cir- 
cuinstanoeS)  he  being  the  only  witness  present,  it  was  the  duty 
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of  the  prosecutor  to  place  him  on  the  stand,  and  let  the  jury 
determine  his  condition,  and  whether  he  heard  or  saw  any- 
thing of  the  homicide.  We  also  in  the  Metcalf  case,  quoted 
with  approval  the  following  language  from  Wellar  v.  People, 
30  Mich.  16:  <^In  cases  of  homicide,  and  others  where  analo- 
gous reasons  exist,  those  witnesses  who  were  present  at  the 
transaction,  or  who  can  give  direct  evidence  on  any  material 
branch  of  it,  should  always  be  called,  unless,  possibly,  where 
too  numerous. "  We  also  said  in  the  Metcalf  case:  '*We 
think,  under  the  great  weight  of  authority,  that  resort  should 
not  be  had  to  circumstantial  evidence  in  sucl^  cases,  when  it 
appears  that  direct  proof  can  be  reasonably  had.  The  best 
evidence  of  which  the  case  admits  should  always  be  intro- 
duced." We  think  the  rule  announced  in  these  cases  is,  when 
properly  considered,  based  upon  and  supported  by  the  old 
and  fundamental  principle  that  the  best  evidence  of  which  a 
case  is  susceptible  should  be  introduced,  or  some  satisfactory 
explanation  given,  whether  circumstantial  or  direct. 

Wcido  not  think  the  statute  cited  above  makes  it  impera- 
tive that  all  the  witnesses  to  a  homicide  should  always  be  in- 
troduced by  the  state.  It  gives  the  court  power  to  require 
it,  if,  in  its  judgment,  such  course  should  be  pursued. 

In  State  v.  Barrett,  54  Pac.  807,  a  case  involving  this 
question,  very  recently  decided  by  the  supreme  court  of  Ore- 
gon, that  court  said:  "It  is  true,  the  prosecuting  officer  is 
supposed  to  be,  and  should  be,  wholly  without  bias  or  preju- 
dice. His  sole  duty  is  to  see  that  the  laws  are  enforced,  and 
the  guilty  punished.  He  is  as  much  bound,  as  the  law  officer 
of  the  state,  to  protect  the  innocent  as  to  punish  the  guilty; 
and  if,  therefore,  at  any  time,  he  should,  unmindful  of  his 
duty,  endeavor  to  suppress  evidence,  the  trial  court  would  be 
justified  in  requiring  the  production  by  him  of  the  evidence 
sought  to  be  suppressed,  although  it  might  be  more  favorable 
to  the  defense  than  to  the  stai^e;  and  a  refusal  to  exercise  such 
discretion  would  probably  be  ground  for  reversal.  But  no 
such  question  is  presented  here.  There  is  no  claim  that  the 
district  attorney  was  endeavoring  to  suppress  testimony,  or 
to  prevent  any  or  all   witnesses  present  at  the  time  of  the 
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<commissioQ  of  the  alleged  crima  from  appearing  and  testify- 
ing on  the  trial.  The  simple  question  was  whether  such  wit- 
nesses should  appear  for  the  state,  and  thus  not  only  give  the 
•defendant  the  right  to  cross-examine  them,  but  deny  to  the 
state  the  right  of  impeaching  them  if  it  saw  proper,  or 
whether  the  district  attorney  might,  in  his  judgment,  refuse 
to  call  them,  and  thus  compel  the  defendant  to  put  them  on 
the  stand  if  they  were  to  testify  in  the  case  at  all.  The  wit- 
nesses were  subsequently  called  ^y  the  defense,  and  testified 
fully  in  the  case;  so  that  defendant  had  the  full  benefit  of  their 
testimony,  and  could  not  possibly  have  been  injured  by  the 
failure  of  the  state  to  call  them  in  its  behalf." 

The  circumstances  and  facts  of  the  case  at  bar  with  refer- 
ence to  the  action  of  the  prosecuting  attorney  and  the  court, 
And  the  introduction  of  the  witnesses  in  question  by  the  de- 
fendant after  the  action  of  the  court,  are  precisely  like  those 
of  the  Barrett  case.  We  think  the  action  of  the  court  in  such 
case  is  largely  a  matter  of  discretion,  especially  under  Section 
2082  of  the  Penal  Code.  We  think,  if  a  proper  case  were 
made  requiring  the  production  of  all  the  eye-witnesses  to  a 
homicide,  and  the  court  should  abuse  its  discretion  by  refus- 
ing to  order  such  witnesses  placed  upon  the  stand,  it  would  be 
reversible  error,  as  stated  in  the  Oregon  case,  as  well  as  un- 
der the  section  of  the  penal  code  quoted  above.  But,  as  in 
the  Oregon  case,  we  see  no  abuse  of  discretion  in  the  case  at 
bar.  It  is  not  pretended  that  the  prosecuting  attorney  acted 
unfairly  or  in  bad  faith  in  the  matter.  Nor  do  we  see  how 
the  accused  could  have  been  prejudiced  by  the  action  of  the 
court,  as  the  witnesses  in  question  were  introduced  and  fully 
examined  on  his  behalf.  What  advantage  could  have  accrued 
to  the  accused  by  a  cross-examination  of  these  witnesses  that 
he  did  not  obtain  by  examining  them  as  his  own  does  not  ap- 
pear to  us. 

We  think  the  judgment  should  be  reversed  on  account  of 
the  errors  of  the  court  in  giving  the  instructions,  and  it  is  bo 
ordered.     The  case  is  remanded  for  new  trial. 

Heversed  and  remanded. 
Hunt  and  Pigott,  JJ.,  concur. 
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M.    COURTNEY,    Appellant,    v.    MISSOULA  COUNTY, 

Respondent. 

[Submitted  No?.  22, 1896.    Decided  Dec.  6, 1898.  ] 

Sale  of  State  Lands — Taxation  Before  Payment  of  Price. 

state  lands  after  sale,  but  before  the  price  Is  fully  paid,  are  subject  to  taxation  as  the 
property  of  the  purchaser,  notwithstanding  Constitution,  Article  12,  Section  2.  ex- 
empts the  properly  of  the  state  from  taxation,  and  that  the  state  retains  the  legal 
title  as  security  for  the  deferred  payments,  since  the  purchaser  is  the  owner,  for  the 
purpose  of  taxation,  after  he  has  entered  into  possession,  paid  a  portion  of  the  price, 
and  contracted  to  pay  the  balance,  as  required  by  Political  Code,  Section  3480  et  seq. 

Appeal  from  District  Courts  Missoula  County;  F.  II. 
Woody ^  Judge. 

Action  by  M.  Courtney  against  Missoula  county.  From  a 
judgment  sustaining  a  demurrer  to  the  complaint,  plaintiff 
Appeals.     Affirmed. 

M.  L.  Cranch^  for  Appellant. 

C.  B.  Nolan^  for  Respondent. 

Pigott,  J. — This  was  an  action  for  the  recovery  of  the 
iimount  of  certain  state  and  county  taxes  paid  under  protest 
by  plaintiff  to  the  treasurer  of  Missoula  county,  which  was 
assessed  against  lands  listed  in  her  name,  purchased  by  her 
from  the  state  of  Montana  under  a  contract  providing  that 
no  patent  should  issue  until  certain  payments  had  been 
mide.  Defendant's  demurrer  to  the  complaint  on  the  ground 
of  insufficiency  was  sustained.  Judgment  was  thereupon  en- 
tered against  the  plaintiff,  and  she  appeals. 

We  would  be  warranted  in  refusing  to  consider  the  appeal. 
The  transcript  was  not  prepared  in  accordance  with  the  re- 
quirements of  rules  8  and  9  of  this  court  (44  Pac.  viii).  The 
brief  of  the  appellant  fails  to  specify  any  error  relied  upon, 
nor  does  it  even  purport  to  discuss  the  question  raised  by  the 
record,  and  is  barren  of   citation   of   pertinent   authorities. 
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Counsel  for  defendant,  however,  has  not  objected  in  any 
way  to  these  gross  breaches  of  the  rales;  and  we  have  there- 
fore, with  some  hesitation,  consented  to  entertain  the  appeal^ 
and  to  refrain  from  visiting  upon  plaintiff  the  penalty  de- 
served. 

The  single  question  in  this  case  is,  are  state  lands,  after 
they  have  been  sold  and  before  the  purchase  price  is  fully 
paid,  subject  to  taxation  ? 

Plaintiff  claims  that  the  lands  assessed,  and  upon  which  she 
paid  the  taxes,  belong  to  the  state  of  Montana,  and  that, 
therefore,  the  property  was  not  subject  to  taxation.  She  in- 
vokes Section  2  of  Article  12  of  the  Constitution,  exempting 
from  taxation  the  property  of  the  state»  and  also  a  like  pro- 
vision of  Section  3671  of  the  Political  Code.  These  two  pro- 
visions, she  insists,  exempt  from  any  taxation  land  to  which 
the  state  retains  the  legal  title. 

Exemption  from  taxation  is  a  release  from  the  obligation  to 
contribute  towards  the  support  of  the  state.  While  the  rule 
is  that  special  tax  laws  are  to  be  strictly  construed  against  the 
state,  and  favorably  to  the  taxpayer,  upon  the  ground  that 
neither  person  nor  property  may  be  subjected  to  special  bur- 
dens without  clear  authority  of  law,  yet  the  liability  to  gen- 
eral taxation  is  an  incident  to  all  land,  and  exemption,  which 
is  the  exception,  must  be  clearly  made  out;  and  those  who 
claim  under  the  exception  must  show  that  the  property  sought 
to  be  subjected  to  general  taxation  is  within  the  terms  of  the 
exemption.  (Montana  Catholic  Missions  v.  Lewis  <Jb  Clarke 
Co,,  13  Mont.  559,  35  Pac.  2;  Twk^  v.  Ferguson,  22  Wall, 
527. )  In  this  state  all  property  is  subject  to  taxation  except 
that  which  is  mentioned  in  the  section  of  the  constitution  to 
which  reference  has  been  made. 

Sections  3480- 3483,  3485,  3490,  3491,  3733,  Political  Code, 
are  indicative  of  the  intent  of  the  legislative  asseihbly  to  sub- 
ject state  lands  to  the  tax  after  a  sale  thereof  and  before  the 
price  has  been  fully  paid.  These  sections  provide,  i7tter  alta, 
that  the  lands  belonging  to  the  state  must  be  sold  to  the  high- 
est bidder,  and  that  the  amount  of  the  purchase  money   paid 
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at  the  time  the  bid  is  made  must  be  at  least  30  per  cent,  of 
the  price.  Within  24  hours  after  such  sale  the  purchaser 
must  make  the  first  payment  required,  and  must  then  execute 
a  bond  conditioned  for  the  payment  of  the  residue  of  the  pur- 
chase money  in  seven  equal  annual  payments,  with  interest  at 
the  rate  of  7  per  cent,  per  annum,  in  default  of  which  the 
purchaser  forfeits  $100  for  each  lot  so  by  him  bought.  The 
purchaser  may,  if  he  chooses,  pay  the  whole  amount  of  the 
purchase  price  at  the  time  of  the  sale,  or,  it  seems,  at  any 
time  within  the  seven  years.  Upon  production  to  the  state 
auditor  of  a  certificate,  with  receipt  of  the  treasurer  indorsed 
thereon  for  the  entire  amount  due,  the  auditor  must  cancel 
the  bond,  and  letters  patent  for  the  land  must  be  issued.  If 
any  payment  stipulated  in  the  bond  remains  unpaid  for  one 
year  after  maturity,  the  board  of  state  land  commissioners 
may  direct  suit  on  the  bond,  or  may  again  sell  the  land  for 
the  sum  due;  but  such  second  sale  shall  not  be  made  unless 
the  occupation  of  the  land  has  been  abandoned  for  a  year;  and, 
in  case  such  second  sale  be  made,  all  previous  payments  shall 
be  forfeited;  and,  if  the  sum  due  for  principal  and  interest  is 
not  bid  therefor  at  such  second  sale,  the  'board  may  purchase 
the  land  for  the  state  at  the  amount  due,  with  the  costs  of 
sale. 

Section  3491  reads:  '<Any  lands  sold,  for  five  years  after 
the  sale  thereof,  must  not  be  assessed  at  any  higher  valu- 
ation than  the  estimate  upon  which  they  are  sold,  unless  im- 
provements within  that  time  have  been  made  thereon,  in  which 
case  the  value  of  the  improvements  must  be  added  to  the  es- 
timate." Section  3733  is  as  follows:  "On  or  before  the 
first  Monday  in  March  in  each  year,  the  state  land  agent  must 
make  out  and  transmit  to  the  assessor  of  each  county  where 
lands  or  lots  lie  that  may  have  been  sold  by  the  state,  for 
which  certificates  of  purchase,  patents  or  deeds  have  issued 
during  the  year  preceding,  certified  lists  of  such  lands  or  lots, 
giving  a  description  thereof  by  divisions  or  subdivisions,  or 
.  lots  and  blocks,  together  with  the  names  of  the  purchasers 
thereof."     For  the  purposes  of  taxation,  ''property"  includes 

VOL.XXI-88 


694  CouKTNBY  V.  Missoula  Countt.       [Oct.  T.'98 

<«real  estate,"  and  within  the  definition  of  <<real  estate"  is  the 
possession  of,  claim  to,  ownership  of,  or  right  to  the  posses- 
sion of,  land.     (Section  3680,  Political  Code.) 

The  obvious  design  of  the  legislature  was  to  provide  for 
the  taxation  of  lands  sold  by  the  state  immediately  upon  the 
sale,  even  though  the  state  retained  the  legal  title  thereto. 
We  think  the  sections  mentioned  are  not  reasonably  suscepti- 
ble of  any  other  interpretation;  and  it  is  to  be  observed  that 
section  3733  was  enacted  for  the  sole  purpose  of  advising  the 
several  county  assessors  with  respect  to  such  lands  as  may 
have  been  sold  by  the  state  for  which  either  certificates  of 
purchase  or  patents  have  issued,  to  the  end  that  such  lands 
might  be  listed  to  the  vendees  and  assessed. 

Has  the  property  of  the  state  been  taxed  ?  We  think  not. 
In  a  certain  and  qualified  sense,  .the  land  intermediate  the 
making  of  the  contract  of  sale  and  the  payment  of  the  entire 
purchase  price  is  the  property  of  the  state,  for  the  state  re- 
tains the  legal  title  to  secure  the  payment  of  the  deferred  por- 
tions of  the  purchase  price;  but  plaintiff,  the  purchaser,  hav- 
ing entered  into  a  valid  contract  to  pay  the  consideration 
agreed  upon  and  to  accept  title  to  the  land,  which  the  state, 
on  its  part,  is  bound  to  convey,  and  having  entered  into  occu- 
pation and  made  partial  payments,  is  the  owner  for  the  pur- 
pose of  taxation.  A  question  identical  in  principle  with  the 
one  presented  in  the  case  at  bar  was  before  the  supreme  court 
of  Nebraska  in  Edgi/ngton  v.  Cook^  32  Neb.  651,  49  N.  W. 
369,  and  the  court,  upon  full  consideration,  answered  the 
question  as  we  do  the  one  here  presented.  (See,  alsd*,  Prea- 
cott  V.  Beebej  17  Kan.  320;  Board  y.  Buchman^  67  Ind.  96; 
WdU  V.  Cit^  of  Savannah,  87  Ga.  397,  13  S.  E.  442;  Far- 
her  V.  Purdy,  69  Mo.  601;  Taylor-^,  Bobinson^  34  Fed.  678.) 

Under  our  constitution  and  statutory  provisions,  the  prop- 
erty of  the  state  may  not  be  taxed.  The  interest  of  the  state 
in  the  land,  anterior  to  payment  of  the  full  purchase 
price,  is  its  property,  and  that  interest  in  no  wise  has  been 
affected  by  the  assessment.  The  land  was  not  taxed  as  the 
property  of  the  state,  but  as  the  property  of  the  plaintiff,  the 
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purchaser,  who  is  the  beneficial  owner.     Let   the   judgment 
appealed  from  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 


STATE    OF   MONTANA,    Respondent,   v.    DUDLEY   N. 
DICKINSON,  Appellant. 

[Sabmltted  Not.  16, 1898.    Decided  Dec.  6, 1898.]  __ 

81    ^( 

Criminal  Law — Larceny  hy  False  Pretenses — Ingredients  of  -^__«3( 

Offense — Information  —  Evidence  —  Variance  —  Title  and  84  407 

Possession — Jury — Disregard  of  Instructions —  Cross- Exam-  JJ     g* 

tnation,  — — 

1.  In  order  to  conylct  under  Penal  Code,  Section  880,  declaring  guilty  of  larceny  any 
person  who.  with  intent  to  defraud  the  true  owner  of  his  property  or  to. appropriate 
It  to  his  own  use,  obtains  from  the  possession  of  such  owner, *by  false  representation 
or  pretenses,  any  money.  It  is  necessary  to  prove  that  defendant  obtained  the 
money  In  question  under  circumstances  showing  that  the  owner  parted  with  the  title 
thereto,  and  not  merely  with  the  possession  thereof. 

2.  In  an  Information  under  Penal  Code,  Section  880,  defining  larceny  by  false  pretenses, 
It  was  alleged  that  defendant  falsely  and  fraudulently  represented  that  he  was  a  cer- 
taUi  physician  named,  the  discoverer  of  a  certahi  specified  remedy,  and  the  founder 
and  agent  of  the  drug  company  by  which  it  was  manufactured  and  sold,  and  that  by 
means  of  such  pretenses  he  obtained  from  the  possession  of  prosecutrix  a  certain 
sum  of  money,  with  intent,  etc.  Prosecutrix  testified  to  the  representations  alleged, 
and  also  that  she  had  been  Induced  to  call  on  defeodant  by  means  of  his  advertise- 
ment: that  she  believed  In  his  ability  to  cure,  from  what  she  had  been  told  respecting 
the  physician  whom  he  represented  himself  to  be;  and  that  she  paid  him  the  money 
demanded,  relying  on  his  ^'guaranty,"  and  believing  that^e  would  return  the  money, 
as  agreed,  if  he  failed  to  cure.  Held,  that  the  evidence  proved  that  prosecutrix  had 
voluntarily  parted  with  the  title  to  the  money  hi  question  on  the  faith  of  the -repre- 
sentations made  to  her  by  defendant. 

B.  Under  an  information  charging  defendant  with  larceny  by  obtaining  money  by  means 
of  false  pretenses,  It  was  error  to  instruct  that  if  defendant  obtained  the  **posses- 
slon*'  of  such  money,  with  Intent  to  feloniously  convert  it  to  his  own  use,  in  manner 
and  form  as  charged,  such  act  would  amount  to  larceny,  though  prosecutrix  know- 
ingly and  intentioDally  parted  with  the  possession  thereof,  ^'provided  she  did  not 
part  with  the  title  to  the  same,"  as  such  instruction  authorized  a  conviction  of  lar- 
ceny, under  such  information,  even  where  there  was  a  taking  against  the  will  of  the 
owner,  notwithstanding  the  requirements  of  Penal  Code,  Section  1882,  that  an  infor- 
mation must  contain  a  statement  of  the  facts  constituting  the  particular  crime 
charged. 

4.  On  a  trial  for  Uroeny  by  false  pretenses  it  was  terror  to  iDStruet  that.  In  order  to  con- 
stitute the  crime  charged,  it  was  necessary  that  the  owner  should  part  with  the  pos- 
session only  of  his  propeaty,  relyUig  on  such  false  and  fraudulent  pretenses,  and  that 
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**if  tlie  owner,  under  sooh  cireumstaoces.  parts  with  both  the  tlUe  and  poMessioo  of 
such  property,  the  act  will  not  constitute  larceny,  .and  will  not  sustain  a  Terdlct  of 
guilty,"  as  proof  of  the  two  ingredients  mentioned  was  Indespenslble  to  a  conTlctloo 
under  an  information  charging  sueh  crime. 

5.  A  conviction  which  is  contrary  to  the  law  as  gl;ren  in  the  Instructions  to  the  Jury 
must  be  set  aside,  however  erroneous  the  instructions  may  be. 

6.  Where  an  officer  of  a  company  for  which  defendant,  who  was  on  trial  under  a  crim- 
inal charge,  had  represented  himself  to  be  an  agent,  testified  that  defendant  was  not 
such  agent  at  the  time  alleged,  it  was  error  to  refuse  to  permit  him  to  prove  by  such 
witness,  on  cross^xamlnation,  that  the  company  in  question  had,  shortly  before  the 
time  alleged,  constituted  as  an  agent  a  person  who. appeared  to  be  one  and  the  same 
person  with  defendant,  acting  under  a  different  name. 

Appeal  from  District  Courts  Silver  Bow  CourUy;    William 
Clancyy  Jvdge. 

Dudley  N.  Dickinson  was  convicted  of  the  crime  of  lar- 
ceny by  false  pretenses,  and  he  appeals.     Reversed. 

Toole^  Bach  cfe  Toole^  for  Appellant. 

C.  B.  Nolan^  Atty.  Gen,^  for  the  State. 

Hunt,  J. — Appeal  from  a  conviction  of  the  crime  of  grand 
larceny  by  obtaioing  money  under  false  pretenses.  The  false 
pretenses  alleged  are  ''that  on  or  about  September  16,  1897, 
the  defendant  falsely  and  fraudulently  represented  and  pre- 
tended to  one  Amanda  Gray  that  he  was  the  agent  of  the 
Veno  Drug  Company,  a  Pennsylvania  corporation,  and  that 
he  falsely  and  fraudulently  pretended  to  the  said  Amanda 
Gray  that  he  was  one  Veno,  the  founder  and  discoverer  of 
the  medicinal  remedies  manufactured  and  sold  by  the  said 
Veno  Drug  Company,  whereas  in  truth  and  in  fact  the  de- 
fendant was  not  the  agent  of  said  company,  and  was  not  the 
said '  Veno,  and  the  said  representations  were  false,  all  of 
which  the  defendant  then  and  there  well  knew,"  etc.,  '*by 
means  of  which  *  *  *  and  by  color  and  aid  thereof,  the 
defendant  falsely  and  fraudulently  obtained  from  the  posses- 
sion of  the  said  Amanda  Gray,  and  deprived  and  defrauded 
her  of,  the  sum  of  ^87,  *  *  *  -^vith  intent  to  deprive 
and  defraud  said  Amanda  Gray,  the  true  owner,  of  said 
money,  and  to  appropriate  the  same  to  his  own  use,  the  said 
Amanda  Gray  then  and  there  relying  upon  and  believing  said 
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representations  and  pretenses  to  be  true;  and  so  the  said  Dad- 
ley  N.  Dickinson  did  then  and  there,  in  manner  and  form 
aforesaid,     *     *     *     steal  and  carry  away  said  money." 

The  information  charged  a  violation  of  Section  880  of  the 
Penal  Code,  which  provides  **that  every  person  who  with  in- 
tent to  deprive  or  defraud  the  true  owner  of  his  property,  or 
to  appropriate  the  same  to  the  use  of  the  taker,  or  of  any 
other  person,  takes  from  the  possession  of  the  true  owner,  or 
of  any  other  person;  or  obtains  from  such  possession  by  color 
or  aid  of  fraudulent  or  false  representation  or  pretense,  or  of 
any  false  token  or  writing  *  *  *  any  money;  or  having 
in  his  possession,  custody  or  control  as  bailee,  or  agent  auth- 
orized to  take  such  possession,  custody  or  control,  any  money, 
property  or  article  of  value  of  any  nature  *  *  *  appro- 
priates the  same  to  his  own  use  *  *  *  steals  such  prop- 
property  and  is  guilty  of  larceny. ' ' 

The  prosecuting  witness,  Amanda  Gray,  swore  that  she 
knew  the  defendant  under  the  name  of  ''Dr.  Veno;"  that  she 
went  to  his  office,  in  Butte,  and  that  he  said  that  he  was  Dr. 
Veno;  that  she  wanted  him  to  treat  her  daughter,  who  had 
stiffness  of  the  muscles  about  the  ankle;  that  the  defendant 
said  that  he  could  not  take  the  case  for  less  than  $87,  and  give  a 
a  guaranty  of  cure;  that  $50  was  paid  at  once,  which  defendant 
accepted,  but  that  he  would  not  give  a  guaranty  until  the  bal- 
ance was  paid;  that  she  then  paid  the  balance,  whereupon  the 
defendant  gave  her  the  guaranty,  which  is  as  follows:  ''Butte, 
Montana,  Sept.  20,  1897.  Dear  Madam:  We  hereby  agree 
to  cure  you  of  your  ailment  recorded  in  our  books  (case  No. 
844,  series  B),  provided  you  thoroughly  follow  the  instruc- 
tions of  our  physicians,  and  take  remedies  prescribed.  Veno 
Drug  Company,  Pittsburg,  Pa. ' ' 

The  prosecuting  witness  further  testified  that  defendant  said 
when  he  gave  her  the  guaranty  that  it  was  as  good  as  a  check 
on  the  bank,  and  that,  if  he  did  not  cure  her  daughter,  she 
would  get  her  money  back;  that  she  took  the  paper,  feeling 
that  she  would  get  her  money  back,  if  he  failed  to  cure;  that 
defendant  had  stated  that  he  represented  the  Veno  Drug  Com- 
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pany;  that  in  the  Anaconda  Standard,  a  few  days  previous  to 
her  interview  with  him,  a  long  advertisement  had  appeared, 
in  which  the  defendant  advertised  that  he  would  lecture,  and 
perform  acts  of  marvelous  healing,  such  as  making  rheumatic 
cripples  walk,  etc. ,  that  these  acts  would  be  performed  by 
Yeno,  and  that  Veno  would  arrive  in  Butte  to  establish  a  per- 
manent office,  and  to  introduce  <<the  great  Veno  remedies." 
Witness  further  said  that  she  was  influenced  by  this  advertise- 
ment to  interview  the  defendant,  and  that  it  was  instrumental 
in  inducing  her  to  part  with  her  money,  because  she  believed 
Veno  could  help  her  daughter,  and  she  believed  at  the  time 
that  defendant  was  Veno,  as  advertised;  that  she  had  heard 
his  lecture,  and  believed  that  he  was  the  agent  of  the  Veno 
Drug  Company;  and  that  if  she  had  not  believed  that  he  was 
Veno,  and  if  he  had  not  said  that  he  knew  he  could  cure  her 
daughter,  she  would  not  have  paid  the  money  to  him;  that  she 
had  been  told  what  a  great  man  Veno  was,  and  that  she  be- 
lieved in  his  ability  to  cure;  that  she  did  not  consider  that  she 
had  loaned  the  man  the  money,  but  she  did  think  she  would 
get  it  back,  because  he  told  her,  if  he  did  not  cure  her 
daughter,  he  would  pay  it  back. 

On  cross-examination  the  witness  said  that  she  considered 
that  the  money  was  hers,  after  she  paid  it  to  the  defendant, 
until  he  cured  her  daughter,  because  the  daughter  was  to  be 
cured,  and,  if  he  did  not  cure  her,  witness  was  to  get  the 
money  back — not  the  same  bills,  but  the  same  amount  as  called 
for  by  the  guaranty;  that  she  did  not  know  whether  the  at- 
torneys questioning  her  would  call  it  a  loan  or  not;  that  she 
paid  the  money  for  the  cure  of  her  daughter,  etc. 

This  evidence  is  conclusive  of  the  fact  that  Mrs.  Gray  parted 
with  the  title  to  all  the  money  paid  to  the  defendant.  It  is 
immaterial  what  her  own  opinion  as  to  the  effect  of  the  trans- 
action might  have  been.  We  must  view  it  according  to  the 
facts,  and  without  regard  to  her  idea  of  the  legal  attitude  she 
placed  herself  in.  She  evidently  believed  the  defendant  to  be 
Veno,  believed  that  he  represented  the  Veno  Drug  Company, 
believed  that  he  was  a  great  physician,  and  that  he  could  cure 
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her  daughter;  bat,  with  a  doubt  larking  in  her  mind,  she 
wanted  something  by  way  of  security  in  case  this  < 'marvelous 
healer' '  failed  to  effect  the  cure  which  he  was  about  to  under- 
take. Accordingly  she  asked  for  a  guaranty,  which  was  not 
given  to  her,  however,  until  an  additional  payment  had  been 
made.  This  paper  and  the  statements  made  upon  its  delivery 
satisfied  her.  If  the  defendant  failed  to  cure,  she  could  rely 
with  perfect  safety  upon  the  agreement — so  defendant  adroitly 
told  her,  and  upon  his  many  assurances  she  seems  to  have  fool- 
ishly relied.  But  that  she  ever  retained  title  to  the  money 
handed  to  the  defendant,  or  meant  to  retain  her  ownership 
thereof,  is  entirely  contrary  to  her  evidence  of  what  was  said 
and  done.  The  transaction  was  plain.  Mrs.  Gray  simply 
parted  with  her  money  upon  the  faith  of  the  representations 
made  to  her  by  the  defendant.  She  did  so  willingly;  more 
willingly  than  she  might  otherwise  have  done,  because  bhe 
procured  what  she  thought  would  save  her  harmless,  if  her 
daughter  was  not  cured. 

To  this  evidence  of  Mrs.  Gray  we  now  apply  the  law.  In 
order  to  convict  defendant  of  the  crime  of  larceny  by  obtain- 
ing the  money  under  false  pretenses,  it  was  necessary  to  prove 
that  he  obtained  Mrs.  Gray's  money  under  such  circumstances 
that  the  prosecutrix  meant  to  part  with  her  title  to  the  money 
obtained,  and  not  merely  with  her  possession  of  it.  (3  Green- 
leaf  on  Evidence,  Sec.  160;  2  Wharton  on  Criminal  Law,  Sec. 
1179;  3  Archibald's  Criminal  Practice,  467;  Com.  v.  Michel- 
berger,  119  Pa.  St.  254,  13  Atl.  422;  State  v.  Watson^  41  N. 
H.  533;  McClain's  Criminal  Law,  563;  Clarke's  Crimipal 
Law,  279;  jSmith  v.  Feople^  53  N.  Y.  111.)  The  evidence  of 
Mrs.  Gray  was,  therefore,  competent,  under  the  allegations  of 
the  information,  and  under  the  law  applicable  to  the  crime 
charged.  It  tended  to  prove  the  facts  pleaded,  and  made  a 
strong  prima  facie  case  of  defendant's  guilt. 

But  the  district  court  entertained  a  different  theory  of  the 
law  of  larceny  by  false  pretenses.  The  instructions  demon- 
strate this.  For  example,  the  jury  were  charged  that  <<if  de- 
fendant obtained  the  possession  of  the  money     *     *     *     with 
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intent  to  feloniously  appropriate  the  same  and  convert  the 
same  to  his  own  use,  in  manner  and  form  as  charged/'  then 
this  would  amount  to  larceny,  notwithstanding  Mrs.  Gray 
knowingly  and  intentionally  parted  with  the  possession  of  the 
money,  '^provided  she  did  not  part  with  the  title  to  the  same, 
but  intended  that  the  money  should  be  returned  to  her,  if  her 
daughter  was  not  cured."  This  instruction,  in  effect,  directed 
the  jury  that  they  could  convict  of  the  crime  of  larceny,  even 
where  there  was  a  taking  against  the  will  of  the  owner,  under 
an  information  charging  defendant  with  larceny  by  obtaining 
money  under  false  pretenses.  This  was  wrong.  Under  the 
statute  (Section  1832,  Penal  Code),  it  is  necessary  for  an  in- 
formation to  contain  a  statement  of  the  facts  constituting  the 
crime  charged,  in  ordinary  and  concise  language.  Here  the 
facts  stated  were  sufficient,  if  proved,  to  constitute  the  crime 
of  larceny  by  one,  and  but  one,  of  the  statutory  ways  by  which 
larceny  may  be  committed.  There  could  not  be,  however, 
under  this  information,  a  conviction  of  larceny  where  the  facts 
involved  a  trespass  and  a  felonious  taking  against  the  will  of 
the  owner,  inasmuch  as  such  a  state  of  facts,  if  proved,  would 
constitute  a  fatal  variance  between  the  information  before  us 
and  such  proof.  In  People  v.  Dumar  (N.  Y.)  13  N.  E.  325, 
the  court  of  appeals  considered  this  very  question,  under  the 
statute  of  that  state,  wherein  larceny  is  defined  m  the  same 
way  as  in  Montana.  Discussing  a  case  where  the  indictment 
was  for  lar-^ny  of  the  first  degree,  by  feloniously  stealing, 
taking  and  carrying  away  the  property  of  another,  but  where 
the  proof  was  that  defendant  obtained  the  property  from  the 
possession  of  the  true  owner  by  false  representations,  Judge 
Danforth  said:  «<The  important  difference  between  the  for- 
mer law  and  the  present,  so  far  as  this  case  is  concerned,  is 
that  the  court  is  no  longer  called  upon  to  decide  whether  an 
offense  is  larceny,  embezzlement  or  false  pretenses;  nor  is  just- 
ice liable  to  be  defeated  by  too  nice  a  discrimination.  fUtch 
of  these  acts  is  larceny.  But  the  general  principle  of  pleading 
hns  not  been  substantially  changed.  Under  either  system  an 
offense  consists  of  certain  acts  done  or  omit^d  under  certain 
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circumBtances;  and  under  neither  is  any  indictment  sufficient 
which  does  not  accurately  and  clearly  allege  all  the  ingredients 
of  which  the  offense  is  composed,  so  as  to  bring  the  accused 
within  the  true  meaning  and  intent  of  the  statute  defining  the 
offense.  Under  the  former  this  end  was  secured  by  rules 
formulated  and  applied  by  the  courts  through  long  series  of 
decisions;  under  the  latter  it  is  made  imperative  by  the  pro- 
visions of  the  statute.  In  the  case  at  bar  the  defendant  was 
left  uninformed  of  the  real  act  committed  by  him,  and  sub 
jected  to  the  charge  of  larceny  for  an  act  which  he  did  not 
perform.  The  variance  is  fatal  to  the  proceeding."  Tnisrule 
has  been  followed  in  the  later  case  of  Peop'e  v.  Jeffery^ 
14  N.  Y.  Supp.  837.  So,  in  larceny,  under  the  Montana 
statute,  where  a  prosecutor  relies  upon  allegations  that  the 
crime  was  commited  by  obtaining  money  under  false  pretenses, 
he  will  be  held  to  evidence  tending  to  prove  guilt  by  that 
method  alone;  and  he  cannot  secure  a  conviction  of  larceny 
involving  a  trespass,  or  a  larceny  committed  in  any  other  way 
than  that  pleaded. 

Again,  as  the  court  advanced  another  step  in  the  law  it 
committed  further  serious  error.  Thus,  it  instructed  that,-  in 
order  to  constitute  larceny  by  means  of  the  aid  of  fraudulent 
or  false  representations  or  pretenses,  it  was  necessary  that  the 
owner  part  with  the  possession  of  his  property,  relying  upon 
such  false  and  fraudulelnt  pretenses,  and  that  in  so  doing  he  part 
with  the  possession  only  of  such  property.  ^If  the  owner, 
under  such  circumstances,"  said  the  court,  «<parts  with  both 
the  title  and  possession  of  such  property,  the  act  will  not  con- 
stitute larceny,  and  will  not  sustain  a  verdict  of  guilty." 
^ 'And  in  this  case, "  added  the  court,  "if  you  believe  from 
the  evidence  that  the  accused,  Dudley  N.  Dickinson,  took 
from  the  possession  of  the  said  Amanda  Gray  the  property  in 
question,  as  alleged  in  the  information,  by  means  of  the  false 
representations  and  pretenses  as  therein  alleged,  yet  if  you 
find  that,  at  the  time  the  defendant  so  took  the  said  property, 
the  said  Amanda  Gray  intended  to  part  with,  and  did  part 
with,  both  title  and  possession  of  the  said  property,  then  the 
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defendant  is  not  guilty  of  the  crime  of  larceny,  and  yoa 
should  acquit  him,  and  your  verdict  should  be  not  guilty.'^ 
The  fir^t  clauses  of  this  instruction  were  radically  wrong,  in 
that  they  misdirected  the  jury  as  to  the  ingredients  of  the 
crime  charged,  by  telling  them  that  where  the  owner  of  the 
property  parts  with  title  and  possession,  there  can  be  no  oon- 
yiction  of  larceny  by  obtaining  the  property  under  false  pre- 
tenses.  What  we  have  heretofore  said,  and  the  authorities 
cited,  cover  this  point.  Then,  emphasizing  the  error  noticedr 
by  applying  the  inaccurate  rules  laid  down,  the  court  proceeded 
to  direct  the  jury  to  acquit  the  defendant,  if  the  prosecutrix 
parted  with  both  title  and  possessiod  of  her  money;  that  is  to 
say,  the  jury  were  to  acquit  if  they  found  from  the  evidence 
the  existence  of  those  two  ingredients  which  were  really  indis* 
pensable  to  a  conviction  of  the  crime  charged,  and  without 
proof  of  which  defendant  could  under  no  circumstances  be 
legally  convicted  under  this  information.  Inasmuch  as  Mrs. 
Gray  proved  by  her  own  undisputed  evidence  that  she  had 
parted  with  both  the  title  and  possession  of  the  money  paid 
to  defendant,  no  instruction  involving  an  inquiry  by  the  jury 
into  that  matter  should  have  been  submitted  at  all.  There 
was  only  one  way  that  they  could  find  on  it  under  the  evi- 
dence; and,  when  they  found  that  she  had  parted  with  title 
and  possession,  there  was  only  one  verdict  they  could  con- 
sistently render,  for  they  were  positively  charged,  under 
such  circumstances,  to  acquit  the  defendant.  The  jury, 
however,  refused  to  obey  the  charge,  and  convicted  de- 
fendant in  the  face  of  the  instructions  of  the  court  For  this 
reason,  therefore,  as  well  as  because  of  misdirection  in  the  law, 
the  conviction  must  be  set  aside,  and  a  new  trial  ordered. 

Under  our  system  the  court  is  judge  of  questions  of  law; 
the  jury,  of  questions  of  fact.  They  cannot  find  against  the 
instructions.  The  duty  of  a  jury  is  to  apply  the  law  given 
them  by  the  court,  whether  or  not  it  conforms  or  is  counter 
to  their  wishes  qr  ideas.  Juries  are  the  exclusive  judges  of 
the  credibility  of  witnesses  testifying  to  facts,  and  in  the  de- 
termination of  disputed  questions  of  fact  they  may  exercise 
great  latitude,  within  the  limits  of  the  evidence  before  them; 
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but  they  are  bound  close  and  fast  by  the  law  as  the  court  gives 
it  to  them  in  its  charge,  and  no  matter  how  erroneously  it  may 
be  stated,  or  may  be  thought  to  be,  or  how  unju&t  the  result 
of  applying  it  may  seem  to  the  jury,  their  responsibility  is  not 
for  the  law  so  given,  but  begins  and  ends  by  applying  it  as  so 
given  to  the  facts  as  found  by  themselves.  This  doctrine  was 
well  announced  by  Chief  Justice  Pemberton,  for  the  court,  in 
Murray  v.  Heinze,  17  Mont.  366,  42  Pac.  1057,  and  43  Pac. 
714. 

Another  error  is  prominent.  A  witness  named  Varney, 
called  by  the  state,  testified  that  defendant  was  not  the  agent 
of  the  Veno  Drug  Company,  of  Pittsburgh,  Pa.  The  witness 
was  the  secretary  and  treasurer  of  the  Veno  Drug  Company, 
and  swore  that  he  was  in  a  position  to  know  who  were  and  who 
were  not  the  agents  of  this  corporation,  and  that  he  did  know 
that  defendant  was  not  one  at  the  time  alleged.  Upon  cross- 
examination,  defendant's  counsel  sought  to  prove  that,  shortly 
before  the  time  of  the  commission  of  the  alleged  offense  for 
which  the  defendant  was  on  trial,  the  Veno  Drug  Company 
entered  into  a  contract  authorizing  one  D.  N.  Dodge,  or  D. 
N.  Dickinson,  who  appeared  to  be  one  and  the  same  person 
with  the  defendant,  to  sell  the  medicines  of  the  Veno  Drug 
Company.  The  state  objected  to  this  line  of  examination, 
and  the  court  sustained  the  objection  because  the  defendant 
could  not  make  out  his  defense  on  cross-examination.  Surely, 
if  it  was  competent  for  the  state  to  introduce  proof  of  the  al- 
legation that  the  defendant  did  not  represent  the  Veno  Drug 
Company,  it  was  equally  competent  for  the  defendant,  by 
cross-examination,  to  disprove  the  truth  of  the  statements  of 
Varney  by  eliciting  from  him  admissions  of  a  most  material 
nature  tending  to  prove  that  defendant  had  a  contract  of 
agency  with  the  Veno  Drug  Company,  and  that  the  witness 
knew  that  he  had  such  contract  of  agency,  although  it  had 
been  entered  into  by  defendant  acting  under  a  name  other  than 
Dickinson.  Judgment  reversed,  and  cause  remanded  for  new 
trial. 

Reversed  and  reinanded. 

Pemberton,  C.  J.,  and  Pigott,  J.,  concur. 
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ABANDONMENT. 
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ACTIONS  AND  SUITS. 
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ADVERSE  POSSESSION. 
SSX  BASBMXKT8. 

AGE. 
SsB  Plbadiko  and  Pbacticb  (Criminal). 

AGENT. 

Seb  Fraudulbnt  Conybyances— Cobporations. 

The  asslgDment  of  the  subject  matter  of  an  agency  by  a  principal  for  the  benefit  of 
creditors  revokes  the  authority  of  the  agent,  unless  that  authority  Is  coupled  with  aD 
Interest.— Tr<teon  v.  Harris,  374. 

APPEALS. 
Sbb  Jubticb's  Coubt—Injunctions. 

An  order  made  after  Judgment  and  which  extends  the  time  for  filing  a  bill  of  exceptions. 
Is  an  appealable  order,  under  Section  1722,  Code  of  Civil  Procedure,  which  authorizes 
an  appeal  from  any  special  order  made  after  final  judgment.— Beoc/i  v.  Spokane  JR. 
A  W,  Co.,  7. 

The  general  rule  that,  when  an  appeal  can  be  taken  from  an  order,  an  order  refusing  a 
motion  to  modify  the  former  order  Is  not  appealable,  does  not  apply  when  the  origi- 
nal order  was  irregularly  Issued,  or  was  made  without  notice.  —Id, 

An  order  refusing  to  modify  a  prior  order  is  a  decision  upon  a  matter  of  law  to  which 
an  exception  may  be  taken.— Id. 

An  appeal  will  be  dismissed  when  appellant's  brief  does  not  contain  a  statement  of  the 
case,  a  specification  of  the  errors  relied  upon,  and  instructions  given  or  refused  upon 
which  error  Is  predicated,  as  directed  In  Rule  5.— Beck  v.  O^Connor,  109. 

The  Supreme  Court  wlU  not  review  an  error  of  law  not  raised  In  the  District  Court— 
CUy  of  PtiUipsburg  v.  Weirmtein,  146. 

Where  the  record  on  appeal  does  not  contain  any  evidence,  the  court  will  not  consider 
any  assignment  of  error  In  the  giving  or  refusing  instructions.— State  v.  QUI,  151. 

That  appellant  was  out  of  the  state,  his  postofflce  address  being  unknown  to  his  family 
or  counsel;  that  he  had  failed  to  furnish  his  counsel  with  necessary  funds  to  procure 
a  transcript;  that  he  was  not  advised  prior  to  his  departure  as  to  when  the  appeal 
was  required  to  be  taken;  that  his  counsel  was  not  advised  of  his  intended  departure. 
Held,  not  sufficient  excuse  for  failure  to  file  the  transcript  within  the  statutory  time. 
—Trotter  v.  Kleinsehtnidt,  532. 

The  Supreme  Court  will  not,  ordinarily,  on  application  for  a  rehearing,  consider  grounds 
for  reversal  not  presented  on  the  hearing.— Forrester  v.  B,  A  M.  M.  Co.,  665. 

ASSAULT  AND  BATTERY. 
See  Criminal  Law. 

(605) 


606  Attornet. 

assignee. 

For  leave  to  sue,  tee  Plsaoimos. 

ASSIGNMENTS. 
See  MORTOAOB8— FBAUDULBNT  C0NVEYAKCS8. 

ATTACHMENTS.  ^ 

See  CONTRACT0— Flbaoikob. 

On  ftn  appeal  from  ftn  order  denying  an  application  to  diacbarge  a  writ  of  attachment 
which  Is  heard  wholly  upon  aflldaTits,  the  Supreme  Court  wlU  review  the  eyidenoe.— 
WU9on  y.  Barbifur^  176. 

The  complaint  stated  seven  separate  and  distinct  causes  of  action  upon  ccmtract  for  the 
direct  payment  of  money.  Each  cause  of  action  was  one  upon  which  plamtiff  ml^t 
have  obtained  a  writ  of  attachment.  An  affidavit  for  an  attachment  was  filed,  which 
stated  all  the  facts  necessary  to  entitle  the  plaintiff  to  a  writ  of  attachment  as  to  each 
of  five  of  the  causes  of  action,  and  the  statement  as  to  each  of  the  five  was  compleCe 
in  Itself.  As  to  the  other  two  causes  of  action,  the  aflldavlt  was  defectlre,  because  It 
did  not  state  that  the  debts  mentioned  therein  had  not  been  secured,  or.  If  ever  se- 
cured, that  the  security  had  become  valueless.  Heid^  that  a  writ  of  attachment  which 
stated  separately  the  amount  of  the  demand  hi  each  of  the  five  causes  of  action  prop- 
er!y  stated,  also  that  each  of  the  remaining  two,  and  also  the  aggregate  amount  of 
all  the  claims,  was  irregular  but  not  void;  and  voidable  only  so  far  as  it  Included  the 
demands  in  the  two  causes  of  action  referred  to.— Jd. 

Where  a  writ  of  attachment  has  been  issued  upon  an  affidavit  which  is  sufficient  as  to 
five  of  seven  causes  of  action,  but  insufficient  as  to  the  remaining  two,  a  modon  to 
discharge  the  whole  writ  is  properly  denied.— Jd. 

A  lien  on  personal  property  capable  of  manual  delivery.  In  possession  of  a  transferee 
under  a  conveyance  alleged  to  be  fraudulent  as  to  creditors,  Is  not  acquired  by  service 
of  garnishment  en  the  transferee,  since  the  Code  of  Civil  Procedure  (Compiled  Stat- 
utes of  1SS7)  Section  186.  Subdivision  8,  provides  that  perspnal  property  capable  of 
manual  delivery  shall  be  attached  by  taking  it  into  ehstody.— ITOson  v.  Hdrrte,  874. 

Property  of  a  debtor,  subject  to  execution,  in  possession  of  an  assignee  under  a  convey- 
ance void  as  to  creditors,  may  not  be  reachea  through  proceedings  in  equity  until 
such  creditors  have  obtained  a  specific  Hen  on  the  property.— id. 

Code  of  Civil  Procedure  (Compiled  Statutes  of  1887)  Section  188,  providhig  that  theaherifl, 
on  receiving  information  in  writing  that  any  person  has  personal  property  of  defend- 
ant in  his  possession,  shall  serve  on  such  person  a  copy  of  the  writ,  and  notloe  that 
the  property  is  attached,  and  Section  190,  providing  for  the  examination  under  oath 
of  one  in  possession  of  a  debtor's  property  capable  of  manual  delivery,  and  empow- 
ering the  court  to  order  same  delivered  to  the  sheriff,  whose  duty  It  would  then  be  to 
attach  the  same,  do  not  authorize  the  garnishment  of  a  transferee  of  property  capa- 
ble of  manual  delivery  under  a  conveyance  fraudulent  as  to  creditors.— id. 

ATTORNEY. 

Stipulations  of,  see  Practice. 

Section  402  of  the  Code  of  Civil  Prooedure,  provides  that  an  attorney  may  be  removed 
when  he  has  been  convicted  of  a  felony  or  misdemeanor  Involving  moral  torfritDde, 
and  that  In  such  a  case  the  record  of  conviction  shall  be  ooneliislve  evidence;  Section 
417,  /d.,  provides  that,  when  an  attorney  has  been  convicted  of  such  a  crime,  the 
clerk  of  the  court  shall,  within  thirty  days  thereafter,  transmit  to  the  Supreme  Court 
a  certified  copy  of  the  record  of  conviction;  Section  418  provides  that.  In  sneh  cases, 
the  proceedings  to  remove  must  be  taken  by  the  Supreme  Court  upon  receipt  of  the 
certified  copy  of  the  record;  in  the  case  under  review  the  attorney  had  been  found 
guilty  of  the  crime  of  secreting  a  public  record,  which  is  a  felony.  Held,  that  it  was 
not  necessary  to  file  any  complahit,  or  to  Issue  or  serve  any  citation  In  the  proceed- 
ing.—/n  re  Blonr,  4». 
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In  prooeeding  for  tlie  disbarment  of  an  attorney,  the  evidenee  to  suBtaln  the  charges 
preferred  should  be  of  such  a  character  that  it  satisfied  the  court  to  a  reasonable 
certainty  that  the  charges  are  tme.StcUe  y.  Wina,  464. 

Section  4i06,  Code  of  Civil  Procedure,  which  provides  that  an  attorney  must  not,  directly 
or  indirectly,  buy  a  bond,  note,  bill  of  exchange,  or  other  thing  in  action,  with  the  in- 
tent and  for  the  puri>ose  of  bringing  an  action  thereon,  does  not  Include  shares  of 
the  capital  stock  of  a  corporation.— F<>rre«e#r  y,B,AM,M.  Co,,  666. 

BANKS. 
License  of,  see  Constitution. 

BOABD  OF  BXAMINEBS. 

See  Constitution. 

BONA  FIDB  PUBCHASEB. 
See  Mortgages. 

BONDS. 
See  Principal  and  Subbtt— Official  Bonds. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Sections  770  to  790  Civil  Code,  adopted  in  1896,  provided  for  the  organization  of  building 
and  loan  associations.  Sections  800  to  846  provided  for  the  organization,  government 
and  regulation  of  such  associations  whose  real  estate  loans  were  not  confined  to 
lands  within  the  county  in  which  was  located  the  principal  office  of  the  company. 
The  Act  of  March  4, 1897,  is  entitled:  *'An  act  to  provide  for  the  organization,  regu- 
lation and  inspection  of  building  and  loan  associations  and  to  repeal  Sections  770  to 
846  of  the  ClvU  Code. "  Section  i  of  the  act  provides  for  the  organization  of  such 
companies.  Section  2  authorizes  existing  building  associations  to  avail  themselves 
of  the  new  law,  by  complying  with  certain  conditions  mentioned  in  that  section. 
Section  28  repeals  Sections  770  to  846  of  the  Civil  Code.  Section  26  declares  that  it 
shall  be  unlawful  for  any  building  and  loan  association  to  do  business  in  this  state 
without  having  first  complied  with  the  provisions  of  the  act— and  the  section  con- 
tains the  following  proviso:  "That  except  as  to  taxation,  this  act  shall  not  affect  any 
such  association,  heretofore  organized  under  the  laws  of  the  State  of  Montana,  un- 
less it  elects  to  come  under  its  provisions."  Held,  first,  that  the  act  of  March  4, 1897, 
except  as  to  taxation,  affects  only  such  corporations  as  are  organized  thereunder, 
and  those  theretofore  existing  and  which  avail  themselves  of  the  right  to  come 
within  its  provisions— and  that  corporations  theretofore  existing  and  not  electing  to 
come  within  the  provisions  of  the  act,  are  authorized  to  continue  under  the  old  law, 
and  are  not  affected  by  the  provisions  of  the  act  of  1897,  except  those  referring  to 
taxation.— Home  B,  A  L,  Aas'n  v.  Nolan,  906. 

BUBDEN  OF  PBOOF. 
flee  COKPOBATIONS— EVIDBNCB— Faaudulbnt  Convetancbs— Mobtoaobs. 

CAPITOL  BUILDING. 
See  Prohibition. 

CEBTIOBABI. 

Code  of  Civil  Procedure,  Section  1942,  providing  that  an  application  for  a  writ  of.  eertio- 
rairi  must  be  made  on  affidavit  by  a  party  benefloially  Interested,  does  not  require 
that  afllant's  interest  shall  be  distinguishable  from  the  mass  of  the  community,  when 
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the  matter  sought  to  he  reviewed  afleett  the  people  generally*  aod  the  object  of  the 
writ  Is  to  Inqalre  Into  the  performance  of  a  duty  owing  to  the  public.— State  t. 
Back,  409. 

Where  a  hoard  of  county  commissioners.  In  pursuance  of  Political  Oode,  Beetloos  41S7, 
4166,  decides  whether  a  petition  presented  to  them  for  the  submission  of  the  removal 
of  the  county  seat  to  the  electors  of  the  county  is  signed  by  a  snflBcient  number  to 
require  them  to  submit  the  question  to  an  election.  It  exercises  Jndldal  fonetlons, 
within  the  meaning  of  the  Code  of  CIyII  Procedure,  Section  IMl,  providing  that  a 
writ  of  review  may  be  granted  when  an  inferior  board,  exercising  judicial  functions, 
has  exceeded  Its  jurisdiction.— /d. 

An  affidavit  for  a  writ  of  certiorari  to  review  a  decision  of  county  commissioners  that  a 
petition  was  signed  by  the  required  number  of  electors  to  Justify  their  submitting 
the  question  of  removing  the  county  seat  to  an  election  stated  that  the  board  refused 
to  receive  evidence  of  the  right  of  the  persons  signing  the  petition;  that  there  was 
no  evidence  of  the  number  of  signatures  required,  nor  of  how  many  signers  were 
qualified;  but  it  was  not  stated  that  objection  was  made  to  the  petition,  nor  that  any 
evidence  was  offered,  nor  that  the  board  was  not  advised  of  the  number  of  signanires 
required.  It  also  stated  that  before  the  petition  was  acted  on  the  affiant's  offer  of 
evidence  that  a  large  number  of  signers  was  disqualified  was  rejected,  but  it  did  not 
indicate  that,  if  the  evidence  was  allowed,  it  would  reduce  the  number  qualified  to 
less  than  was  required,  nor  show  that  affiant  objected  to  the  petition  while  it  was 
pending  before  the  board,  i hough  he  had  opportunity  to  attack  It.  Held,  the  affidavit 
was  insufficient  where  the  petition  bore  the  required  number  of  names,  and  recited 
that  the  signers  were  qualified,  since,  in  the  absence  of  an  objection  and  of  fraud, 
which  did  not  appear,  it  indicated  that  the  board  had  regularly  pursued  its  authority, 
and  by  Ckkle  of  Civil  Procedure,  Section  1M7.  the  review  on  such  a  writ  was  to  deter- 
mine whether  they  had  or  not.— Jd. 

CHATTEL  MORTGAGES. 

In  order  to  renew  a  chattel  mortgage,  it  is  not  necessary  to  state  in  the  affidavit  (pro- 
vided for  In  Section  1M2,  Fifth  Division  of  the  CompUed  Statutes)  that  the  mortgage 
is  extended;  it  is  sufficient,  in  that  respect,  if  the  affidavit  states  the  amount  of  the 
debt  Justly  owing  at  the  time  of  filing  the  affidavits  and  the  time  to  which  the  pay- 
ment of  the  debt  Is  extended.— Cope  v.  Jf inn.  T.  F.  Co.^  18. 

CITIZENS. 

Citizens  of  the  United  States  who  have  left  their  former  residence  without  intending  to 
return,  and  with  the  Intention  of  residing  in  Montana,  are  citizens  of  that  state. 
(Sec.  71,  Political  Code.)— Donoran  v.  Smith,  844. 

CLAIMS. 
Against  State,  see  Constitxttion. 

COAL  MINES. 
See  Constitution. 

COLLATERAL  ATTACK. 
See  Rbceivbr— Principal  and  Surety. 

•  COLLATERAL  SECURITY. 

See  Neoottablb  Paper. 

CONDITIONAL  SALES. 

The  predecessor  in  interest  of  the  defendants  agreed,  In  writing,  with  the  idaintlff,  that 
he  had  hired  of  plaintiff  certain  personal  property,  for  which  he  agreed   to  pay  the 
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sum  of  S649asrent,  asfoUowi:  fso  per  month  until  the  full  amount  with  Interest 
should  be  paid.  It  was  further  proTided  In  the  agreement  that  the  title  should  not 
pass  until  the  sum  aboye  mentioned  had  been  paid,  that  In  case  of  default  in  pay- 
ment plaintiff  might  take  possession  of  the  property,  and  that  all  money  theretofore 
paid  should  be  forfeited  as  damages  for  the  use  of  the  property.  Held,  that,  upon 
default  in  payment,  plaintiff  was  entitled  to  the  possession  of  the  property.— &'an- 
fardy.  Gates,  T.  A  Co.,  277. 

CONSTITUTION. 
See  GoRPOBATiONa— Pleading  anp  Practice  (Criminal)— Railroads— Statutb 

OP  LIHITATIOMS. 

Ordinance  l.  Section  24  and  Article  il.  Section  i,  which  provides  for  the  establishment 
and  maintenance  of  a  general,  uniform  and  thorough  sjistem  of  public,  free  common 
schools,  does  not  prohibit  the  enactment  of  a  law  classifying  school  districts  for  the 
purposes  of  the  election  of  trustees  according  to  population,  so  long  as  the  law  pro- 
vides for  a  reasonable  classification  and  is  reasonable  and  uniform  in  its  operation 
and  effect  upon  all  districts  within  the  same  classification— although  at  the  time  of 
the  passage  of  the  act,  only  a  few  districts  would  be  Included  within  the  law.— Stote 
V»  Ixmfif,  26. 

A  law  which  classifies  school  districts  according  to  population  and  provides  a  system  for 
the  election  of  trustees  which  is  uniform  for  all  districts  within  the  same  class  is  not 
a  local  or  special  law  within  the  meaning  of  Section  26,  Article  5,  of  the  Constitution, 
although  the  law  provides  that  the  elections  In  the  different  classes  shall  be  held 
under  different  supervision.— Id. 

The  title  of  a  bill  was  as  follows.  '*An  act  to  amend  Sections  1770  and  1782  inclusive,  of 
Article  4«  Chapter  6,"  etc.  He/d,  that  the  title  fairly  stated  the  subject  of  the  legisla- 
tion, and  that  the  omission  to  specifically  enumerate  the  intermediate  sections  did 
not  make  the  bill  invalid  as  to  them.    Jd. 

An  election  law  which  provides  that  a  resident  of  the  d  Istrlct  who  is  not  a  citizen  of  the 
United  States  may  register  upon  his  taking  an  oath  that  he  Is  entitled  to  become  a 
citizen  of  the  United  States,  and  that  it  is  his  honest  intention  to  become  such  before 
the  school  election  day  of  that  year.  Is  not  In  violation  of  Section  2.  Article  9,  of  the 
State  Constitution,  which  provides  that  no  person  except  citizens  of  the  United 
States  shall  have  the  right  to  vote.— Jd. 

The  court  refused  to  decide  whether  that  section  of  the  law  which  fixed  the  term  of  office 
at  three  years  is  in  violation  of  Section  6,  Article  16.  of  the  State  Constitution,  which 
provides  that  *'The  Legislative  Assembly  may  provide  for  the  election  or  appoint- 
ment of  such  other  county,  township,  precinct  and  municipal  officers  as  public  con- 
venience may  require,  and  their  term  of  office  shall  be  as  required  by  law,  not  in  any 
case  to  exceed  two  years,  etc."  Held,  however,  that,  even  If  that  section  is  in  viola- 
tion of  the  section  of  the  constitution  referred  to,  the  remainder  of  the  act  is  not 
thereby  rendered  Invalid;  but,  as  the  part  fixing  the  term  Is  severable,  the  law  is 
valid  for  the  terms  prescribed,  not  In  conflict  with  the  constitution.— id. 

He/d,  further,  that,  even  if  one  section  of  the  act  could  be  construed  to  be  an  attempt  to 
Increase  the  salary  of  the  trustees  who  held  over,  and  therefore,  in  violation  of  Sec- 
tion 8l,  Article  5,  of  the  Constitution,  the  remainder  of  the  act.  including  the  provision 
for  the  election  of  new  trustees,  would  not  thereby  be  rendered  invalid.— Jd. 

Section  5,  Article  3,  of  the  Constitution  provides  that  **All  elections  shall  be  free  and 
open,  and  no  power,  civil  or  military,  shall  at  any  time  interfere  to  prevent  the  free 
exercise  of  the  right  of  suffrage. "  The  act  of  1897  provides  for  not  less  than  two  nor 
more  than  five  polling  places  in  districts  of  the  first  class.  It  appeared  that  the  fa- 
eilltias  were  somewhat  inadequate  to  accommodate  those  who  wished  to  vote;  but  it 
further  appeared  that  those  who  were  not  able  to  vote  did  not  attempt  to  do  so  until 
the  latter  part  of  the  day.  Held,  that  the  law  would  not  be  held  to  be  In  conflict  with 
the  section  of  the  constitution  referred  to.— Jd. 

Section  27,  Article  6,  of  the  Constitution  provides  that  '*the  presiding  officer  of  each  house 
shall  In  the  presence  of  the  house  over  which  he  presides  sign  all  bills  and  Joint  reso- 
lutions passed  by  the  Legislative  Assembly  immediately  after  their  titles  have  been 
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pablidy  read,  and  the  fact  of  signing  shall  be  at  once  entered  upon  me  JoomaL  The 
bill  in  question  bore  the  signature  of  the  presiding  officer  of  each  bouse,  but  the  jour- 
nal omitted  to  show  that  the  bill  was  signed  as  required;  it  was  not  claimed,  how- 
eyer,  that  the  bill  was  not  duly  signed.  Held,  that  the  presumption  Is  that  the  legis- 
lature and  the  presiding  officers  did  their  duty,  and  that  the  bill  was  regularly 
passed. -Jd. 

Section  4061  of  the  Political  Code,  which  Imposes  a  license  upon  banks  and  banking  insti- 
tutions doing  business  In  this  state,  does  not  conflict  with  Section  11  of  Article  16  of 
the  State  Gonstitution,  which  provides  that  "no  company  or  corporation  formed  un- 
der any  other  country,^tate  or  territory,  shall  have,  or  be  allowed  to  exercise  or  en- 
Joy  within  this  state  any  greater  rights  or  privileges  than  those  possessed  or  enJoTed 
by  corporations  of  the  same  or  similar  character  created  under  the  laws  of  the 
state,"  although  national  banks  are  not  subject  to  the  license.— State  y.  Tlios.  Cmss 
Banlc.SO. 

The  annual  net  proceeds  of  A>al  mines  acquired  under  the  laws  of  the  United  States 
relative  to  the  acquisition  of  coal  lands,  are  subject  to  taxation  under  Section  8,  Ar- 
ticle 12,  of  the  State  Gonstitution,  and  Section  8672  and  Section  8760  et  seq.  of  the  Po- 
litical Code.— Afontana  C.  A  C.  Co.  v.  lAvingaton,  60. 

In  Interpreting  the  Constitution,  effect  must,  if  possible,  be  given  to  every  section  and 
clause.— Id. 

The  Legislative  Assembly,  having  the  power  to  create  new  counties,  may,  as  an  incident 
to  the  creation,  appoint  provisionally,  in  the  act  creating  a  new  county,  the  officers. 
Including  commissioners— Sto/e  v.  MayhtWt  98. 

Constitution,  Article  XVI.  Section  4,  provides  that  there  shall  be  elected  in  each  oounty, 
county  commissioners  to  serve  for  a  term  of  four  years.  Act  of  Feb.  16, 1888,  created 
Bavalll  county,  and  named  three  persons  as  county  commissioners  to  serve  until  Uie 
next  general  election  in  1894.  Held,  that  the  officers  then  elected  were  entitled  to 
serve  for  the  full  constitutional  term,  which  begins  at  the  first  general  election  suc- 
ceeding the  creation  of  the  county,  and  is  not  computed  quadrenlaUy  from  the 
adoption  of  the  constitution  in  1888.— Id. 

'Where  the  act  creating  a  new  county  also  named  persons  to  act.  who  did  qualify  and  act 
as  its  officers  until  their  successors  were  elected,  no  vacancy  in  such  offices  existed 
on  the  passage  of  the  act  creating  them.— id. 

Under  Constitution,  Article  VIII,  Section  17,  and  Code  of  Civil  Procedure,  Sectkm  88, 
abolishing  terms  of  court  in  Judicial  districts  composed  of  one  county,  and  Sections 
1720, 1722, 1728,  providing  a  method  for  review  of  Judgments  by  motion  for  a  new 
trial  and  by  appeal  from  order  denying  or  granting  the  same,  or  ftom  final  jadgment, 
and  not  otherwise,  a  court  in  such  districts,  having  regularly  made  an  appealable 
order,  has  no  power  to  set  it  aside  on  its  own  motion;  it  not  having  been  made  Inad- 
vertently or  improvidently.— IThabeelc  v.  Mont  Cent  Ry,  Co.,  loe. 

The  title  of  the  act  of  March  4. 1897,  is  as  follows:  "An  act  to  provide  for  the  organiza- 
tion, regulation,  etc.,  of  building  associations."  No  reference  was  made  In  the  title 
to  existing  corporations;  but  the  act  provided  that  such  corporations  should  not  be 
affected  by  the  law,  unless  they  elected  to  come  within  its  provisions.  Held,  that  the 
act  as  to  this  clause  was  not  in  conflict  with  Sec.  28,  Art.  V  of  the  Constitution,  which 

provides  that  **no  bill  shall ^be  passed  containing  more  than  one  subject  whkh 

shall  be  clearly  expressed  In  Its  title.  "—Home  B.  <t  L,  A880.  v.  Nolan,  206. 

Held,  further,  that  the  clause  of  the  act  providing  that  corporations  theretofore  existing 
should  not  be  affected  by  its  terms  unless  they  so  elected  Is  not  in  conflict  with  Sec- 
tion 26,  Art.  V,  of  the  Constitution,  which  prohibits  the  Legislative  Assembly  from 
passing  (among  others)  any  special  or  local  laws  chartering  loan  and  trust  com- 
panies.—Id. 

Laws  of  1887,  page  68,  provides  for  the  Issuance  of  bonds  to  create  a  fund  for  the  erection 
of  state  university  buildings,  and  creates  a  building  commission,  who  have  authority 
to  draw  their  warrants  on  the  state  treasurer  for  sums  due  any  building  contractor, 
and  the  state  treasurer  is  required  to  pay  them  out  of  said  fund.  Htid^  that  a  war- 
rant drawn  by  the  commission  in  favor  of  a  contractor  need  not  be  passed  on  by  the 
State  Board  of  Examiners  created  by  the  Constitudon.  Art.  VII,  Sec.  20,  which  pro- 
vides that  no  chiims  against  the  state  shall  be  passed  on  by  the  legislature  without 
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first  haying  been  appravad  by  the  board,  since  the  uniyersity  bond  f  uird  Is  a  tru^t 
iund  entirely  different  fronane  arising  from  taxation,  and  Is  not  a  state  fund  oyer 
which  the  Board  of  Examiner^  would  haye  control.— iSta/e  y.  Collifu,  448. 
Constitution,  Article  VIII,  Section  17,  proyides  that,  unless  otherwise  proyided  by  law. 
district  Judges  shall  fix  the  terms  oC  court  in  districts  composed  of  two  or  more 
counties:  and  Code  of  Ciyil  Procedure,  Sdotlon  88,  requires  the  district  Judge  in  dis- 
tricts eomposed  of  more  than  one  county,  wllbin  a  stated  time,  to  fix  the  terms  of 
court  to  be  held  in  each  county  of  the  district  during  the  ensuing  year,  and  proyides 
that  no  change  In  the  time  of  holding  any  of  tb«  terms  so  fixed  shall  be  made,  but 
that  a  term  may  be  adjourned  to  a  future  date.  2eU,  that  an  order  fixing  the  terms 
of  court  In  a  district  composed  of  more  than  one  county,  made  within  the  prescribed 
time,  cannot,  eyen  within  the  time  allowed  the  Judge  for  fiixlng  the  terms  of  court,  be 
reyoked  and  the  terms  originally  fixed  changed.— iStote  y.  BriMol,  578. 

CONTEMPT. 
See  Rbcbivers. 

CONTRACTS. 

For  agreement  to  deylse,  see  Distbict  Courts— Easements— Modification  of,  see 
Lbase— Specific  Pbbforhancb— Water  Rights. 

In  an  action  to  reform  a  contract  by  the  terms  of  which  a  plaintiff  had  agreed  to  pay  to 
the  defendant  the  amount  which  should  be  found  due  to  him  from  one  "G,"  the  com- 
plaint alleged  that  the  contract  was  made  with  the  mutual  understanding  that  plain- 
tiff was  not  the  guarantor  for  the  pairment  of  any  indebtedness  which  might  so  be 
found  to  be  due,  and  that  he  was  not  to  pay  any  sum  in  excess  of  his  indebtedness  to 
"C;"  the  complaint  did  not  allege  any  mistake,  mutual  or  unilateral,  in  the  making 
of  the  contract,  or  any  mistake  or  inadyertence  made  in  reducing  its  terms  to  writ- 
ing. Held,  that  the  complaint  did  hot  state  facts  sufiicient  to  constitute  a  cause  of 
action.— Gofney  Mer,  Co.  y.  HVjpMtw,  13. 

Sheep  were  leased  under  two  separate  leases.  The  first  lease  proyided  that,  at  the  end 
of  the  term,  the  lessees  were  to  return  to  the  lessors  the  original  band  and  half  the 
increase,  and  to  make  good  any  loss  in  the  original  band  in  excess  of  15  per  cent. 
Both  leases  proyided  that  the  title  to  both  bands  and  the  increase  should  remain  in 
the  lessors  during  the  term  of  the  lease  until  the  sheep  were  redeliyered  to  the  les- 
sors. The  lessees  haying  suffered  a  seyere  loss  in  the  first  band  and  being  in  finan- 
cial dlfQculties,  surrendered  to  the  lessors  the  band  included  in  the  second  lease  and 
58  more  than  they  were  entitled  to  under  the  terms  of  the  first  lease,  it  being  under- 
stood that  the  latter  should  be  kept  to  make  good  any  loss  found  to  exist  in  the  first 
band  when  the  final  dlyision  should  be  made  in  accordance  with  the  terms  of  the 
lease.  Held,  first,  that  the  title  to  the  sheep  remained  in  the  lessors  until  final  dl- 
yision took  place.  Second,  that  neither  of  the  lessees  could  sell  the  sheep  and  that 
the  same  were  not  subject  to  an  execution  against  their  pTOpeTty.—Stoeeney  y. 
Darcy,  188. 

A  party  to  a  contract  cannot  haye  a  rescission  thereof,  unless  he  offers  to  return  all  that 
he  has  recelyed  thereunder,  or  shows  some  yalid  excuse  for  his  failure  so  to  do.— 
Saikford  y.  Gatet,  Tovmsend  A  Co.,  277. 

A  contract  which  doen  not  express  the  true  Intention  of  the  parties,  may  be  reformed  at 
the  request  of  a  party  thereto  who,  although  he  understood  the  terms  thereof,  was 
led  to  sign  it  by  the  fraudulent  misrepresentations  of  the  other  party  upon  which  he 
relied.-Jd. 

A  party  to  a  written  contract  who  claims  that  it  does  not  correctly  state  the  true  terms 
of  the  agreement,  and  that  he  was  led  to  sign  the  same  by  tbe  fraudulent  misrepre- 
sentations of  the  other  party  thereto,  cannot  recoyer  upon  the  oral  agreement,  but 
must  first  haye  the  written  agreement  reformed;  recoyery  cannot  be  had  upon  an 
oral  agreement  dlljrerlng  in  its  terms  from  the  written  eyidence  of  it  made  by  the  par- 
ties.—id. 

To  warrant  the  reformation  of  a  contract  because  of  deceit  by  means  of  false  represen- 
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tottoDB,  It  must  appear  tliat  the  party  seeking  the  refonBatkm  was  induced  by  tlie 
false  represeutations  to  enter  into  the  contract.— /d. 
Under  Section  2210  of  the  Ciyll  Code,  which  proyides  that  technical  words  in  a  eontraet 
are  to  be  interpreted  as  usually  understood  by  persons  in  the  profession  or  buataess 
to  which  they  relate,  witnesses  who  are  qoalifled  may  testify  as  to  the  meaning  of 
the  following  words  in  a  mining  lease.  **there  shall  be  no  ores  sloped,  except  at  the 
800  foot  level,  and  all  ores  shall  be  extracted  from  tbe-drlfts.  raises  or  winzes."— 
Cambers  y.  Lotory,  478. 

CORPOEATIONS. 
See  iNJUvcTioKs— Railroads. 

Where  a  complaint  by  a  creditor  of  a  corporation  to  enforce  a  stockholder's  statutory 
liability  unnecessarily  alleges  actual  fraud  on  the  part  of  defendant,  the  allegation 
will  be  treated  as  surplusage,  and  piainllff  may  recover  on  proof  of  proper  allega- 
tions of  fraud  in  law,  no  motion  to  correct  the  pleading  being  made.- KeUy  v.  Clarke 
291. 

Since  Comp.  St.  1887,  Diy.  6,  C.  25,  Sec.  457,  providing  that  stockholders  shaU  be  indlvida- 
ally  liable  to  creditors  to  the  amount  of  their  unpaid  stock  for  all  acts  of  the  company 
until  the  whole  amount  of  stock  subscribed  for  shall  have  been  paid  in,  prescribes  no 
remedy,  a  judgment  creditor  whose  execution  against  the  corporation  has  been  re- 
turned nulla  bona  may  go  into  equity  to  obtain  relief  against  the  stockholders.— Id. 

Under  Const.  Art.  16,  Sec.  10,  providing  that  no  corporation  shall  issue  stock  except  for 
labor  done  or  money  and  property  actually  paid,  and  all  fictitious  increase  of  stock 
shall  be  void;  and  under  Comp.  St.  1887,  Div.  5.  C.  25,  Sec.  457,  providing  that  stock- 
holders shall  be  individually  liable  to  creditors  to  the  amount  of  their  unpaid  stock 
for  all  acts  of  the  company  until  the  whole  amount  of  stock  subscribed  for  sliall  have 
been  paid  in;  and  Section  458,  providing  that  the  trustees  of  a  company  may  pur- 
chase mines  and  issue  stock  to  the  amount  of  the  value  thereof,  in  payment  thereof, 
which  shall  be  taken  as  full  paid  stock,  and  tiot  liable  to  any  further  call— the  pur- 
chase of  a  mine  which  the  stockholders  knew  was  worth  not  over  $125,000,  and  pay- 
ment therefor  in  stock  whose  par  value  Is  $7,600,000,  which  is  repurchased  by  the 
stockholders  with  full  knowledge  of  the  transaction  at  2%  per  cent,  of  its  par  value, 
is  fraudulent  as  to  a  creditor,  and  the  stock  will  be  treated  as  unpaid  to  the  extent 
of  the  difference  between  the  actual  value  of  the  mine  and  -the  nominal  value  of  the 
stock.-  Id. 

One  accepting  mining  stock  issued  to  him  with  knowledge  that  it  was  issued  for  a  mine 
worth  only  about  i  %  per  cent,  of  the  total  stock  subscribed  cannot  escape  liability  to 
creditors  for  the  unpaid  balance  on  the  ground  that  he  did  not  sign  the  stock  sub- 
scription list.— Id. 

Under  Comp.  St.  1887,  Dlv.  5,  C.  25,  Sec.  467.  providing  that  stockholders  shall  be  Indir 
vidually  liable  to  the  amount  of  their  unpaid  stock  for  all  acts  and  contracts  of  the 
company  until  the  whole  amount  of  stock  subscribed  for  shall  have  been  paid  in,  a 
holder  of  such  unpaid  stock  is  liable  for  the  torts  of  the  corporation.— id. 

The  statute  of  limitations  (Comp.  St.  1887,  Div.  l,  See.  42)  does  not  begin  to  run  against 
a  stockholder  of  a  corporation  liable  on  unpaid  stock  for  a  tort  of  the  corporation, 
until  the  creditor  has  liquidated  his  claim,  or  reduoed  it  to  Judgment,  and  failed  to 
make  it  against  the  corporation,  unless  it  appears  to  be  useless  to  proceed  against  the 
corporation.— Id. 

Corporations  are  bound  only  by  the  acts  and  contracts  of  their  agents  within  the  scope 
of  their  authority.  There  Is  no  presumption  that  the  general  manager  of  a  corpora- 
tion has  authority  to  grant  a  fight  of  way  over  land  belonging  to  it;  and  the  burden 
of  proving  such  authority  is  upon  him  who  asserU  a  right  to  the  easement. -Butte 
A  B.  C.  Af.  Co.  V.  Moni.  O.  P.  Co.,  689. 

The  directors  of  a  corporation  organized  another  oorporatlon  in  another  state,  and  trans- 
ferred the  entire  property  of  the  former  to  it,  in  consideration  of  the  second  corpor- 
ation deliyering  ite  entire  stock  to  the  former,  and  assuming  lU  UabUlties.  Having 
obtained  the  consent  of  the  holders  of  more  than  three-fourths  of  the  stock  of  the 
first  corporation  to  such  transfer,  they  executed  another  conveyance,  in  oonflrmaMoo 
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of  the  first,  and  delivered  postesslon  to  the  new  company.  They  then  obtained  an 
Irrevocable  power  of  attorney  from  the  holders  of  three-fourths  of  the  stock,  author- 
izing such  stock  to  be  voted  In  favor  of  a  ratification  of  the  transfer,  called  a  stock- 
holders' meeting  to  ratify  such  transfer,  and  a  protest  against  It  by  minority  stock- 
holders was  disregarded.  HeUk  that  minority  st<|ckhoider8  were  entitled  to  enjoin 
ratification  of  the  transfer  without  proof  that  they  had  without  avail  exhausted  their 
remedies  within  the  corporation.— Forrester  v.  B.  A  M.  M,  Co.,  &M. 

The  ratlflcailon  by  a  majority  of  the  stockholders  of  an  illegal  and  incomplete  transfer  of 
the  corporate  property  may  be  enjoined  by  stockholders  who  acquired  their  stock 
after  such  transfer  was  made.— Jd. 

The  determloatlon  of  questions  of  fact  on  motion  for  preliminary  injunction  will  not  be 
disturbed  on  appeal,  unless  clearly  against  the  evidence.— id. 

The  fact  that  minority  stockholders  ot  a  corporation  waited  until  the  day  preceding  the 
time  set  for  the  ratification  by  a  majority  of  the  stockholders  of  an  illegal  and  Incom- 
plete transfer  of  the  corporate  proper^  before  suing  for  Injunction  was  not  laches. 
Id. 

Nor  was  it  a  waiver  of  their  rights.— id. 

in  Injunction  pendente  lite  to  restrain  majority  stockholders  of  a  corporation  from  rati- 
fying an  illegal  transfer  of  the  corporate  property,  and  one  that  is  ultra  vires,  made 
by  the  officers  and  directors,  will  not  be  refused  because  the  corporation  offers  a 
bond;  since  a  stockholder  is  entiVled  to  restrain  the  illegal  transfer  of  the  corporate 
assets  as  of  right.- id. 

At  common  law  the  directors  or  a  majority  of  the  stockholders  of  a  prosperous  corpora- 
tion able  to  achieve  the  object  of  its  creation  cannot  sell  or  otherwise  dispose  of  all 
the  property  without  the  consent  of  all  the  stockholders.— id. 

OompUed  Statutes  1887,  Div.  5,  Sees.  4924M,  providing  that  the  officers  of  a  mining  cor- 
poration shall  have  no  power  *'to  sell  *  *  *  or  otherwise  dispose  of "  the  whole  or 
part  of  its  mining  grounds,  mills  and  plant,  without  such  transfer  being  first  ap- 
proved by  the  holders  of  two-thirds  of  the  stock,  at  a  meethig  at  which  at  least  three- 
fourths  of  the  stock  is  represented,  and  that  If  such  sale  be  of  the  entire  corporate 
property,  the  corporation  shall  be  dissolved,  is  merely,  a  limitation  of  the  common- 
law  powers  of  directors  and  majority  stockholders  of  corporations,  and  does  not  au- 
thorize two-thirds  of  the  stockholders  of  ii  prosperous  corporation  to  sell  all  of  its 
property  against  the  protest  of  any  other  stockholder.— id. 

Conceding  that  said  provisions  enable  a  prosperous  corporation  to  sell  all  its  property 
without  the  unanimous  consent  of  the  stockholders,  they  do  not  authorize  either  a 
disposal  thereof  without  a  pecuniary  consideration,  or  an  exchange.— Id. 

A  transfer  of  all  the  property  of  a  corporation  to  a  foreign  corporation  organized  by  the 
directors  of  the  former  to  acquire  its  property,  in  consideration  of  the  latter  assum- 
ing the  liabilities  of  the  former,  and  agreeing  to  deliver  to  It  its  entire  capital  stock, 
stockholders  of  the  former  to  exchange  their  stock  for  shares  in  the  new  corporation, 
or  In  lieu  thereof  to  receive  a  fixed  sum  per  share  for  surrendering  them,  is  neither  a 
sale  nor  an  exchange,  within  said  provisions,  conceding  a  sale  or  exchange  to  be  au- 
thorized thereby.— Id. 

The  bona  fide  purchaser  of  stock  may  enjoin  the  ratification  of  an  illegal  transfer  of  cor- 
porate property  which  was  xdtra  Mres  and  made  before  his  purchase,  the  former 
owners  of  the  stock  never  having  acquiesced  in  the  transfer.— Forrester  v.  B.  &  M, 
M.  Co.,  606. 

COUNTERCLAIM. 
See  Flbadings. 

COUNTIES  AND  COUNTY  COMMISSIONERS. 
See  CsBTioRABi— Constitution. 

COUNTY  SEAT. 
See  CSBTIOBARI— PUBADINOS. 
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COUNTY  TRBA8UBBB. 
See  Taxation. 

COUBT8. 
See  District  Courts— CJonbtitution  -Justicbs'  Courts. 

CBEDITOR'S  BILL. 
See  Plbadikos. 

CRIMINAL  LAW. 
See  Plrading  aitd  Praoticr  (Criminal). 

Sec. Ion  2109  of  the  Penal  Code  proyldes  that  upon  a  trial  for  larceny  of  money,  noteg, 
certificates  of  stock,  etc.,  the  allegation  of  the  Information,  so  far  as  regards  the  de- 
scription of  the  property,  is  sustained,  if  the  offender  be  proyed  to  have  embezzled 
or  stolen  any  money,  bank  notes,  etc.  Held,  that  larceny  is  included  in  the  crime  of 
robbery,  and  that  in  a  prosecution  for  robbery  it  was  not  error  to  Instruct  the  jury 
in  accordance  with  the  aboye  law  concerning  the  proof  of  the  property  alleged  to 
have  been  taken.— Stote  y.  Rodgen,  143. 

In  a  criminal  action  for  carrying  on  the  business  of  a  pawnbroker,  which  is  a  misde- 
meanor under  the  statute,  the  eyidence  tended  to  show  that  defendant  frequently 
loaned  money  to  persons  upon  tbe  pledge  of  personal  property  as  security,  and  that 
they  had  a  right  to  redeem  the  property  so  pledged  by  payhig  the  sum  borrowed  with 
interest;  the  defendant  claimed  that  he  bought  tbe  property  referred  to  and  sold  tbe 
same  back  to  the  owners.  Held,  that  the  finding  of  the  court  that  the  defendant  was 
guilty  would  not  be  disturbed.— City  of  PhUipsburo  y.  Weinstein,  146. 

In  October,  1896,  defendant  bought  a  house,  took  possession  of  and  occupied  the  same 
until  Feb.  2ud,  1897.  on  which  day  one  "Q,"  in  the  temporary  absence  of  the  defend- 
ant, went  to  the  house  and  placed  an  extra  lock  on  tbe  door;  upon  defendant's  return 
a  difllculty  arose  between  him  and  **G,"  during  which  **G"  struck  him  with  a 
hatchet.  On  Feb.  8rd  defendant  went  to  the  house,  remoyed  some  personal  property 
of  "G's"  and  then  shut  and  fastened  the  door;  at  that  time  **Q"  returned  to  the  house 
and  broke  open  the  door;  thereupon  the  defendant  made  the  assault  complained  of. 
The  court  charged  the  Jury  as  follows:  "By  ^possession'  is  not  meant  a  mere  tem- 
porary and  passing  occupancy  of  lands  or  tenements,  but  it  must  be  of  a  lasting,  per- 
manent or  substantial  nature.  A  person  entering  on  lands  during  the  temporary  al>- 
sence  of  the  owner  or  person  in  possession  does  not  thereby  acquire  a  possession  of 
the  premises  or  lands  so  entered  upon."  Held,  that  the  instruction  was  erroneous. 
It  is  not  the  law  that  a  person  can  defend  only  a  lasting,  permanent  or  substantial 
possession.  A  person  may  hayea  lawful  possession,  sach  as  he  may  defend,  which 
is  not  lasting  or  permanent.— Stoto  y.  HmoelU  165. 

Held,  also  error  under  the  aboye  facts  to  instruct  the  Jury  that  if  they  found  that  "G" 
was  in  possession  of  the  building  on  Feb.  2,  and  that  during  his  temporary  absence 
on  the  day  following,  defendant  entered  therein— such  entry  was  not  sufficient  to  con- 
stitute possession.— Id. 

Held,  that  the  eyidence  shows  that  the  defendant  had  been  in  possession  of  the  prem- 
ises, as  owner  thereof,  for  months,  and  that  under  Subdiyislon  a.  Section  404,  of  the 
Penal  Code,  he  had  the  right  to  defend  such  possession,  proyided  he  used  no  more 
force  than  was  necessary  for  that  purpose;  and  that  it  was  error  to  refuse  an  insUruc- 
tion  to  that  effect.— id. 

DEFAULT. 

See  JUDOMBMT8. 

niSBABMENT. 
See  Attornrts. 
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DISTBICT  COVSr. 

Under  Section  li,  Article  vni,  of  the  Slate  Gonititotlon,  which  provldeg  that  District 
Courts  '*haYe  original  >srf8dlctlon  In  aU  cases  In  law  and  equity  where  the  claim  is 
for  fifty  daaargor  more,"  the  District  Court,  sitting  as  a  court  of  equity,  has  Jurlsdlc- 
tten  to  try  and  determine  an  action  brought  against  an  estate  of  a  decedent  to  en- 
force an  agreement  made  by  deceased  to  deytse  a  certatai  share  In  his  property. 
Jurisdiction  in  such  cases  Is  not  confined  to  the  District  Court  sitting  as  a  court  of 
probate.— Bunur  t.  8nMK  251. 

BASBMBMTSw 

▲  right  of  way  for  a  water  main  waa  giyen  by  deed  containing  a  descHptlon  of  the  route 
to  be  taken;  subsequently  the  grantee  sought  to  obtain  a  change  in  the  route  so  that 
It  might  correspond  to  that  contained  in  the  deed  previously  drawn.  This  request 
was  refused  and  had  been  refused  before  the  deliyery  of  the  deed  referred  to;  the 
president  of  the  corporation  grantor  afterwards  orally  authorized  the  grantee  to  lay 
its  water  main  along  the  line  described  in  the  rejected  deed;  the  testimony  did  not 
show  that  the  easement  granted  was  abandoned,  or  that  the  right  of  way  sought 
should  be  given  and  accepted  in  lieu  of  the  one  granted.  Held,  that  the  evidence 
would  not  sustain  a  finding  of  an  agreement  for  the  substitution  of  one  right  of  way 
for  the  other.— Great  Falls  W.  W,  Co.  v.  Ry.  Co.,  487. 

An  easement  is  an  Interest  in  land  and  cannot  be  created  or  granted  except  by  deed  or 
prescription.— Jd. 

A  license  to  lay  a  water  main  over  or  through  land  may  be  given  by  parol— as  no  interest 
in  the  land  is  given;  but  the  license  may  be  revoked  at  any  time,  even  after  it  has 
been  executed  and  money  expended  In  reliance  thereon— the  licensee,  however,  has  a 
reasonable  time  after  notice  of  revocation,  within  which  to  remove  his  property.— id.  • 

A  license  cannot  ripen  into  an  easement,  as  there  cannot  be  an  adverse  possession  by 
one  in  possession  under  a  license.- id. 

Plaintiff  applied  to  the  superintendent  of  defendant's  grantor  for  permission  to  lay  a 
water  main  over  the  premises  subsequently  conveyed;  he  referred  plaintiff  to  his 
superior  officers,  by  whom  the  right  was  refused;  plaintiff,  however,  laid  its  main, 
and  thereafter  defendant  purchased  the  property.  Held,  that  no  easement  had  been 
created,  and  defendant  was  not  estopped  to  deny  that  no  easement  had  been  granted. 
-Id, 

'  Under  a  deed  of  a  right  to  lay  a  water  main  from  a  pumping  station,  and  "after  crossing 
[a  certain  railroad  branch]  along  the  southerly  line  of  the  right  of  way  of  the  said 
branch  to  Tenth  avenue,''  the  main  should  Intersect  the  branch  at  the  nearest  point 
thereon  from  the  pumping  station.— Jd. 

ELECTIONS. 
See  Constitution- Plkadinos. 

EQUITY. 
See  DisTBiCT  Court— Pjjeadinob. 

'Where  an  equitable  defense  is  interposed,  the  court  has  the  power  and  Jurisdiction  of  a 
chancellor,  and  may  submit  issues  of  fact  to  the  Jury,  or  may  refuse  to  do  so,  and  di- 
rect a  verdict  even  where 'the  evidence  is  conflicting.- SaT^ford  v.  QaUa^  Toumsend 
A  Co.^  277. 

In  suits  brought  for  the  purpose  of  obtaining  equitable  relief  only,  the  court  should  de- 
termine in  limine  whether  the  facts  stated  are  sufficient  to  warrant  the  Invocation  of 
the  extraordinary  powers,  and  the  exercise  of  the  peculiar  Jurisdiction,  of  chancery; 
and  hence  the  court  must  decide  whether  the  complaint  states  a  cause  of  action 
cognizable  In  equity.— TTil^on  v.  Harris,  374. 

ESTOPPEL. 

See  MscHANicB'  Libns— Pleadino. 

Where  a  plaintiff  replied  to  an  answer  setting  up  an  estoppel,  and  the  case  was  tried  on 
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the  Issaes  thus  framed,  he  eumot,  on  appeal,  depart  from  the  Unes  TnOiiii 
Toluntarlly  confined  hUnaelf  by  his  pleadinss  below.— ^ihem  t.  FranK  m. 

EYIOKNCS. 

See  pRAUi>xrLByT  Conybtancbs— Lkakks— Mikks  akd  Miking— Plbading  akd 

PKACTICB  (Crlmtaial)— RSPLEYiy-bPBCIFIC  PEKPOltMANCK. 

Flalntiff  and  intestate,  Daniel  Rash,  were  n  arrled  In  1868.  In  1864  the  Intestate  left 
plaintiff  and  never  lived  with  her  thereafter.  In  1872  plaintiff  married  one  ''H,"  and 
they  lived  together  as  man  and  wife  thereafter.  In  18M  the  intestate  and  thedef^id- 
ant  Berthena  Bash  Intermarried  and  lived  together  as  man  and  wife  until  the  death 
of  intestate.  This  action  was  brought  by  plaintiff  to  obtain  a  decree  adjudging  her 
to  be  the  surviving  widow  of  Daniel  Bash,  and  as  such  to  be  entitled  to  share  in  the 
distribution  of  his  estate.  There  was  no  evidence  of  any  divorce  dissolving  the  mar- 
riage relation  existing  between  plaintiff  and  the  deceased;  although  the  oomplatnt 
alleged  that  no  such  divorce  had  ever  been  granted,  which  ?ras  denied  by  the  answer. 
Held,  that,  in  the  absence  of  any  evidence  to  the  contrary,  the  presumption  is  that 
the  marriage  between  intestate  and  the  defendant  Berthena  Rash  was  valid,  and  that 
tlie  burden  was  on  plaintiff  to  prove  that  no  divorce  had  been  ;granted.— Hodley  v. 
Rash,  170. 

The  possession  of  personal  property  is  prima  facie  evidence  of  ownership.— 5«oeiiey  t. 
Darcy,  188. 

In  an  action  between  partners,  the  fact  of  partnership  was  not  denied.  Held,  that  oral 
testimony  concerning  the  contents  of  missing  letters,  which  was  introduced  for  the 
sole  purpose  of  proving  the  partnership,  was  not  prejudicial  to  the  rights  of  defend- 
ant.—£m«r8on  V.  Bigler,  200. 

Evidence  brought  out  on  a  prCper  cross-examination  is  part  of  the  evidence  given  In 
chief  for  the  party  calling  the  witness.— VFfbon  v.  Harris^  874. 

EXECUTIONS. 
See  In JUNCT10K8. 

FALSE  FBETENSES. 
See  Flbadino  and  Fbactick  (Crimhial). 

FALSE  REPRESENTATIONS. 
See  Contracts. 

FINDINGS. 
See  Equity  -Pkacticb. 

FORGERY. 
See  Flbadino  and  Faaoticb  (Criminal). 

FRAUD. 
See  Fraudulent  Convbyancbs— Fleadinos. 

FRAUDULENT  CONVEYANCES. 

See  Attachments. 

Code  of  Civil  Procedure  (Compiled  Statutes  of  1887)  Section  S56,  relating  to  supplemental 
proceedings,  provides  that,  if  it  appear  that  a  person  having  property-  of  the  debtor 
clalms  an  adverse  interest  therein,  the  court  may  authorize  the  judgment  creditor  to 
sue  to  recover  such  interest,  and  may  forbid  a  transfer  thereof  until  an  action  can 
be  commenced  and  prosecuted  to  Judgment.   Held,  that  the  necessity  of  obtalnInK  a 
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1tonoii'iNeopeityc»pAbl»«f  iMBvilfWUvery,  In  i>088ea8l(w  of  an  asstgmee  nndvr  an 
aasiginiieDtall^Bedto  batafnuid  itf  «rettttors,1>6fofre  suit  to  subject  such  property 
to  tlie  elalms  of  endlton.  Is  not  olviiaied  by  an  orflor  of  oourt  iu  supplemental  pro- 
oeedlngs  authorizing  such  suit,  nor  doas  die  order  protect  the  complaint  In  such  suit 
from  attack  for  want  of  equity,  as  construed  by  tbe  nilos  applicable  to  similar  suits 
not  preceded  by  such  order.— ITtfiion  v.  Harris,  8T4. 

The  burden  of  proving  that  a  preference  in  a  deed  of  assignoMBt  Is  fraudulent  rests  on 
the  party  so  charging.— Id. 

The  mere  fact  that  the  relationship  of  parent  and  child  exists  between  an  assignor  and  a 
preferred  creditor  is  not  a  badge  of  fraud.— Id. 

In  an  action  by  creditors,  attacking  a  sale  by  a  mother  to  her  daughter,  proof  that  the 
mother  was  indebted  to  the  daughter  in  a  certain  amount  is  not  oyercome  by  state- 
ments made  by  the  mother's  agent  to  mercantile  agencies  which  mad6  no  specific 
mention  of  the  indebtedness.— fd. 

In  a  suit  by  creditors  to  have  a  sale  of  a  stock  of  goods  from  a  mother  to  her  daugh  er 
set  aside,  it  is  not  sufficient  evidence  of  fraud  that  a  son,  as  agent  for  both  parties, 
negotiated  the  sale,  and  was  afterwards  In  the  employ  of  the  daughter.— Id. 

An  admission  by  an  assignor,  through  her  agent,  that  a  sale  was  not  hona  fide  made  in  a 
matter  which  was  beyond  the  scope  of  the  agent's  authority,  not  relevant  to  any 
transaction  then  pending,  and  not  referring  to  property  in  the  agent's  possession, 
should  be  excluded.— Id. 

The  good  fatth  of  an  assignment  for  the  benefit  of  creditors  is  not  Impeached  by  contra- 
dictory testimony  as  to  acts  and  declarations  of  others  subsequent  to  the  assign- 
ment, and  not  participated  in  by  the  assignor.— Id. 
written  contract  attended  with  every  presumption  of  validity,  will  not  be  avoided  on 
the  ground  of  fraud,  unless  the  proof  thereof  be  clear  and  distinct.- Id. 

GARNISHMENT. 
^  See  Attachmbnt. 

GUARDIAN. 
Bond  of.  see  Principal  and  Surety. 

HOMICIDE. 
FucADiNG  AND  PRACTICE  (Criminal). 

HUSBAND  AND  WIFE. 
See  Evidence. 

INFORMATION. 
See  Pleading  and  Practice  (Criminal^ 

.  INJUNCTIONS. 
See  Corporation8->Tudgmbnt8— Mines  and  Mining—Pleadings. 

Under  Section  592  of  the  Code  of  Civil  Proceduro,  one  tenant  in  common  of  a  mining 
claim  is  entitled  to  an  injunction  against  his  co-owners  who  are  doing  development 
upon  the  claim  without  his  consent.— Hdrrigian  v.  Lynch,  36. 

The  decision  of  the  lower  court  granting  or  refusing  a  prelimloary  injunction  is  a  matter 
of  discretion,  and  the  order  of  the  court  below  will  not  be  reversed  when  the  right  to 
the  injunction  depends  upon  technical  terms  in  a  contract  concerning  the  meaning 
^of  which  the  evidence  is  conflicting.— Cambers  v.  Lowry,  478. 

Under  Section  602,  Code  of  Civil  Procedure,  which  provides  that  if  any  person  shall  as- 
sume and  exercise  exclusive  ownership  over,  or  take  away,  any  property  held  in  ten- 
ancy In  common,  the  party  aggrieved  shall  have  his  action  for  the  injury  in  the  same 
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manner  as  If  such  tenaaoy  In  commQn  did  not  exist,  a  tenant  in  oonunon  of  a  mlnlngr 
claim  may  enjoin  his  co-tenant  from  maintaining  a  tramway  over  the  claim.— Butte 
<t  BptUm,  ete„  Co,  t.  MmUcma  O.  P.  Co,,  689. 

Although  the  giaatlng  or  refusing  an  Interlocutory  Injunction  is  a  matter  wlthbi  the  dis- 
cretion of  the  lower  court,  the  appellate  court  will  reverse  an  order  where  there  has 
been  an  abuse  of  discretion.— Id. 

Upon  the  hearing  of  an  application  for  an  Injunction  <or  for  dlssolTlng  an  order  granting 
an  Injunction)  the  plaintiff  may  use  In  support  of  hit  application  affldaylts  and  oral 
testimony.— Id. 

Where  a  temporary  restraining  order  was  dlssolTed  on  insufBatant  erfdanee,  the  courts 
OB  appeal,  will  not  direct  the  trial  court  l»  teare  such  order  in  force,  but  will  order  a. 
new  haailng^— id. 

On  an  appeal  from  an  order  granting  an  Interlocutory  injunction,  the  trial  court  will  be 
presumed  to  have  found  all  controyerted  facts  necessary  to  support  the  order  in 
fayor  of  the  preyaiUng  party.— Forrsiter  y,B,AM,  Min,  Co.,  686. 

▲n  order  granting  an  interlocutory  Injunction  will  not  be  yacaCed  on  the  ground  that  one 
of  the  plaintiffs  Is  prohibited  from  bringing  the  action.— Id.    . 

INSTRUCTIONS. 

See  PuEADiNO  AKD  PBACTics  (Criminal). 

Where  It  appears  without  any  contradiction  that  the  plaintiff  was  in  possession  of  the 
property  at  the  time  It  was  taken  by  the  defendant,  it  Is  error  not  to  instruct  the  Jury 
to  that  effect.— iSioeeny  y.  Darey,  188. 

INTRRPRETATION. 
See  Constitution— Contbact8—Ea8kmsnt8—8tatutb8. 

JUDGMENTS. 

See  Constitution— Plbadino  and  Practicb  (Criminal)— Principai.  and  SvBvrr 
— Rbplbvin. 

Where  a  Judgment  debtor  appeals  from  the  Judgment,  and  his  appeal  is  dismissed  be- 
cause of  his  neglect  to  haye  the  sureties  on  the  undertaking  on  appeal  Justify  within 
the  time  allowed  by  law,  an  injunction  to  preyent  a  sale  of  property  under  an  execu- 
tion Issued  upon  the  Judgment  is  properly  refused.— Becky.  Fransham,  117. 

One  court  will  not  enjoin  the  enforcement  of  the  execution  Issued  upon  a  Judgment  of 
another  court  of  concurrent  Jurisdiction,  unless  the  latt«r  court  for  Uudc  of  ^irlsdle- 
tion,  cannot  grant  the  relief  desired.— /d. 

The  defendant  cannot  complalnof  a  judgment  because  it  is  not  for  the  fiiU  amount  to 
which  plaintiff  is  entitled.— Totm  of  White  Sulphur  Springs  y.  Pierce^  180. 

In  an  action  of  forcible  entry  and  unlawful  detainer,  a  Judgment  by  default  was  taken 
and  defendant  moyed  to  set  aside  the  same.  It  appeared  upon  the  motion  that  the 
action  was  commenced  in  the  District  Court  and  that  the  defendant  retained  attor- 
neys to  represent  him  and  gaye  them  the  summons  and  complaint  seryed  upon  him 
and  also  told  them  the  date  of  seryice;  it  further  appeared  that  the  summons  in  such 
case  is  made  returnable  not  less  than  four  nor  more  than  twelye  days  after-  the  date 
of  the  summons;  that  the  attorneys  for  defendant  read  the  prayer  of  the  complaint 
which  was  seryed  with  the  summons,  and  from  that  concluded  that  the  action  was 
one  of  ejectment  in  which  class  of  actions  defendant  would  haye  90  days  within 
which  to  answer :  Held,  that  an  order  setting  aside  tlie  Judgment  by  default  waa  not 
an  abuse  of  discretion,  and  would  not  be  disturbed.— £akins  y.  Kemper,  loo. 

Under  Code  of  Clyll  Procedure  (Compiled  Statutes  of  1887)  Section  l,  proyldlng  that 
there  shall  be  but  one  form  of  clyll  action  for  the  enforcement  of  priyate  rights,  a 
judgment  may  be  reylyed  by  a  clyll  action;  and  this,  though  Section  848  also  author- 
izes an  execution  to  issue  after  ilye  years  from  the  Judgment,  by  leaye  of  court.— 
Haupt  y.  Burton,  672. 

A  judgment  for  possession  of  bind  may  be  reylyed  the  same  as  a  Judgment  In  a  personal 
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.  aodon,  and  the  jadgment  m  revlTed  should  be  that  plaintiff  have  ezeetifies,  and  lia 
glyen  possesilon  as  against  defendants  and  their  8ucees8or8.~J<I. 

Compiled  Statutes  of  1887,  l>ly.  1.  Section  41.  proTldlng  that  an  aotloa  on  a  Judgment  of 
any  court  of  the  United  States  or  any  state  therein  shall  be  comneneed  within  six 
yearb,  applies  to  Judgments  rendered  by  the  courts  of  M ontana.~-id. 

Under  Code  of  ClTll  Procedure  (Compiled  Statutes  0^1887),  Section  66.  proyldlng  that 
civil  actions  are  commenced  by  filing  a  complaint,  a  complaint  to  reylve  a  Judgment 
filed  within  six  years  confers  Jurisdiction,  though  the  summons  is  not  serred  within 
that  time,  notwithstanding,  by  Section  80,  the  court  Is  deemed  to  have  Jurisdiction  In 
a  civil  action  from  the  service  of  summons.— Jd. 

The  assignee  of  a  Judgment  may  sue  to  revive  It,  under  the  law  requiring  suits  to  be 
brought  In  the  name  of  the  real  party  in  interest.— Id. 

JUBISDICTION. 
See  DiBT&icT  C0UBT8— Bquity-Justigks'  Courts. 

JUKY. 
See  PiiXAPiNO  AND  Pbaciicb  (Criminal). 

JUSTICE'S  COUET. 

The  docket  of  a  Justice  of  the  peace  must  show  affirmatively  all  the  facts  necessary  to 
confer  Jurisdiction.— ;Stot6  v.  Lavrandeat^  216. 

Under  Section  1621,  a  Justice  of  the  peace  cannot  enter  a  Judgment  in  favor  of  the  plain- 
tiff, where  he  fails  to  appear  at  the  time  specified  In  the  summons  or  within  one  hour 
thereafter.— id. 

▲n  appeal  lies  from  a  Judgment  entered  in  a  Justice's  court  upon  failure  of  defendant  to 
answer  after  the  overruling  of  his  demurrer  to  the  complaint— the  demurrer  to  the 
complaint  raises  a  question  of  law,  which  Is  apparent  upon  the  face  of  the  papers. 
(Section  1761,  Code  of  Civil  Procedure.)— 3f(KEei/  v.  Cooper^  466, 

JUSTIFICATION. 
See  BxPLicYiK. 

LACHES. 
See  CoRPOBATioKs— Practicb. 

LARCENY. 
See  PuBADiKG  AKO  Pbacticb  (Criminal). 

LAWS. 
Title  of.  See  Cokstitution. 

LEASE. 
See  Contracts- Bailboads. 

Jn  the  absence  of  fraud,  accident  or  mistake,  oral  evidence  will  not  be  admitted  to  the 
effect  that  the  lessor,  at  the  time  of  making  a  written  lease,  or  prior  thereto,  orally 
warranted  the  condition  of  the  premises,  or  that  he  agreed  to  make  repairs.— For/c 
V.  Steioard,  616. 

In  the  lease  of  a  house  there  Is  no  implied  warranty  that  the  property  is  fitted  for  the 
use  for  which  It  is  let  or  for  any  purpose,  or  that  It  will  remain  in  a  tenantable  condi- 
tion.—Id. 

In  an  action  to  recover  rent  for  premises  leased  to  defendant,  it  Is  error  to  refuse  evi- 
dence tending  to  show  that  the  plumbing  in  a  portion  of  the  house  which  was  In  full 
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possession  and  control  of  plaintiff  and  was  Immediately  orer  the  room  let  to  defend- 
ant, was  defeottye;  and  that  by  reascHi  thereof  and  of  plaintiff's  refusal  to  remedy 
the  defect,  water  overflowed,  ran  down  Into  the  storeroom  leased  to  defendant  and 
deprived  him  of  the  use  thereof;  as  the  erldence  tended  to  show  a  constnietlTe  erte- 
tlon.-/d. 

^  LEAVE  TO  SUE. 

See  Plkadimg. 

LICENSE. 
See  CoKSTiTUTioif— Cbimikal  Law—Eassmknts. 

LIKNS. 
See  Mkchanics'  Likns. 

MARBIA6E. 
Presumption  of,  see  Eyidbnck. 

MECHANICS'  LIENS. 

A  material  man,  as  surety  on  the  bond  of  a  contractor,  expressly  contracted  not  to  suffer 
liens  to  be  placed  against  the  owner's  premises  for  work  and  material  performed  or 
furnished  by  the  contractor,  and  that  he  would  save  the  owner  free  and  harmless 
against  all  loss,  liens,  etc.  Held,  that  he  was  estopped  to  enforce  a  lien  of  his  own 
for  material  furnished  the  contractor.— AM  ens  t.  Frank,  192. 

And  the  fact  that  certain  changes  were  made  in  the  plans  of  the  building  does  not  alter 
the  rule,  where  the  bulldiog  contract  provides  that  such  clianges  may  be  made.— Jd. 

In  an  action  to  foreclose  a  mechanic's  lien,  it  was  stipulated  in  the  court  below  that  the 
only  question  to  l>e  tried  was  as  to  whether  the  plaintiff  furnished  the  material  under 
any  contract,  express  or  Implied,  made  with  defendants  or  either  of  them,  or  with 
any  person  or  agent  having  authority  to  make  such  contract  on  the  part  of  the  de- 
fendants, or  either  of  them,  with  the  plalntlff.-^o/inson  v.  CurUt,  199. 

There  was  a  conflict  of  evidence  upon  this  issue— which  was  tried  to  the  court  without  a 
Jury.  Held,  that  the  flndlng  of  the  court  below  would  not  be  rerersed  on  appeal  to 
the  Supreme  Court.— id. 

MINES  AND  MINING. 

See  Coal  Minks- Constitution— CoRPORATioNa— Injukctions- Specific  Per- 
form a  nce—Townsites. 

In  an  action  for  trespass  for  cutting  timber  upon  placer  mining  ground,  plaintiff  based 
his  claim  of  ownership  upon  actual  possession,  and  not  by  virtue  of  a  location  under 
the  laws  of  the  United  States;  defendants  had  not  cut  any  timber  from  any  portion 
of  the  cUiim  actually  occupied  by  phiintiff.  Held,  that  a  motion  for  non-suit  was  pro- 
perly granted.— Kami/ton  v.  Hutton,  9. 

Evidence  which  shows  that  the  defendant  was  working  a  mining  claim  owned  by  him 
and  plaintiffs  as  tenants  i  n  common,  without  their  consent,  that  he  carried  on  the 
work  in  his  own  manner,  extracted  and  took  away  the  ores,  made  his  own  arrange- 
ments for  milling  the  ores,  and  applied  the  proceeds  to  the  payment  of  obllgatiaiis 
Incurred  by  him  In  operating  the  mine,  and  that  he  Intended  to  continue  the  work, 
sustain  a  flndlng  that  he  was  exercising  exclusive  ownership  over  the  porvlon  of  the 
mine  which  he  was  working,  and  that  he  had  taken  away  common  property,  undm 
Section  692  of  the  Code  of  Civil  Procedure.— Hdrrfgan  v.  LvncK  86. 

Under  bection  698  of  the  Code  of  Civil  Procedure,  which  provides  that  *'lf  any  person 
shall  assume  and  exercise  exclusive  ownership  over,  or  take  away,  destroy,  lessen  In 
value,  or  otherwise  injure  or  abuse  any  property  held  In  joint  tenancy,  or  tenancy  In 
common,  the  party  aggrieved  shall  have  his  aetlon  for  the  injury  In  the  same  man- 
ner as  he  would  have  it  ir  such  Joint  tenancy  or  tenancy  in  common  did  not  exist," 
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tbe  ftMt  that  the  work  being  dooe  by  the  defendant  tends  to  deyelop  the  elaim,  does 
not  constitute  a  defense  to  an  action  brought  to  enjoin  him  for  working  the  same, 
when  he  Is  assoming  exclusive  ownership  oyer,  or  Is  taking  away  any  of  the  common 
property.—Id. 

MORTGAGES. 

See  Chattkl  Mobtoaobb. 

After  haying  executed  a  mortgage  upon  certain  real  estate  to  a  bank,  the  owner  con- 
yeyed  the  property  to '*D,"  who  mortgaged  the  same  to  "W,"  who,  for  a  yaluable 
consideration  and  before  maturity,  indorsed  the  note  secured  by  this  mortgage  to 
plaintiff  and  also  assigned  the  mortgage  to  him.  Both  "D"  and  *'W"  knew  of  the 
mortgage  to  the  bank,  when  they  acquired  their  interest  in  the  property.  The  mort- 
gage to  the  bank  was  not  recorded  until  after  the  deed  to  **D"  and  the  mortgage  to 
''W"  had  been  recorded,  and  the  transfer  of  the  note  and  mortgage  to  plaintiff  had 
been  made;  the  assignment  of  the  mortgage  to  plaintiff  was  neyer  recorded.  He/d, 
that  the  burden  was  upon  the  bank  to  proye  that  plalntlfl  had  notice  of  its  unre- 
corded mortgage.— Hu<{  y.  DUhl,  71. 

Under  the  facts  aboye  stated;  Heldt  that  under  the  Compiled  Statutes  of  1887,  plaintiff 
could  not  record  the  asslffument  of  the  mortgage  to  him,  as  a  mortgage  of  real  estate 
is  not  a  conyeyance;  and  that  his  failure  so  to  do  did  not  destroy  his  priority.— Jd. 

Held,  further,  that,  granting  that  the  assignment  was  entitled  to  record,  the  philntllf  be- 
ing a  purchaser  for  yalue  and  without  notice  of  the  mortgage  first  recorded,  his  right 
was  prior  to  that  of  the  bank,  and  that  he  was  not  bound  by  the  actual  notice  of  his 
assignor.— Jd. 

MUNICIPAL  CORPORATIONS. 

See  Taxation. 

NAME. 
Pabtnbrship. 

NEGOTIABLE  PAPER. 

A  promissory  note  payable  to  the  plaintiff  was  executed  by  the  directors  of  a  bank,  in- 
cluding the  president,  to  whom  it  was  delivered  for  the  purpose  of  borrowing  money 
for  the  i)aok.  The  president  used  the  note  as  collateral  security  for  his  own  note  to 
plahitlff,  and  the  money  thus  borrowed  was  drawn  by  a  check  to  the  order  of  the 
cashier  of  the  bank,  which  subsequently  transferred  the  proceeds  to  the  private  use 
of  the  president.  There  was  nothing  on  the  face  of  the  note  to  indicate  for  what 
purpose  the  note  had  been  given.  Held^  that  the  plaintiff  was  not  bound  to  ascertain 
for  what  purpose  the  note  was  given;  and  that  the  makers  were  liable.— American 
Ex,  Nat.  Bank  v.  Ulm,  440. 

NEW  TRIALS. 

An  issue  of  fact  upon  which  a  new  trial  ean  be  granted  is  such  an  issue  only  as  is  raised 
by  the  pleadings;  a  statement  on  motion  for  new  trial  is  confined  to  such  Issues;  and 
a  new  trial  of  a  motion  is  not  authorized  by  the  code.  (Sees.  602,  lOSO,  1170,  Code  of 
Civil  Procedure,  construed.)— Beac/i  v.  Spokane  R.  A  W,  Co.,  7. 

Waiver  of  objection  to  want  of  notice  of  Intention  to  move  for  a  new  trial  will  be  In- 
ferred from  the  action  of  plaintiff  in  offering  amendments  to  the  proposed  statement 
or  bill  of  exceptions  to  be  used  on  hearing  of  the  motion,  without  preserving  an  ob- 
jection to  the  same  because  of  the  lack  of  such  notice.- Hotriaan  v.  Lynch,  36. 

When  the  Judge,  or  court,  has  allowed  and  settled  a  statement  on  motion  for  a  new  trial, 
unless  the  contrary  appears  in  the  record,  the  presumption  is  that  service  of  the  pro- 
posed statement  was  made,  and  that  all  requirements  of  the  law  for  settlement  of  the 
same  were  had.— 3f  urray  v.  Hauser,  120. 

The  defendant  cUilmed  that  he  moved  for  a  non-suit  at  the  close  of  plaintiff  s  testimony; 
that  the  motion  was  denied,  and  that  defendant  elected  not  to  Introduce  testimony. 
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The  defendant  further  claimed  that  the  plainltfr  thereafter  Introdueed  eTidenoe,  and 
that  he  (plaintiff)  did  not  waire  his  right  to  Introduce  ertdenoe  after  the  case  waa 
thus  reopened.  This  was  contradicted  by  the  referee's  report  and  aflldaTlts  ftled  by 
the  referee.  Held,  that  the  ruling  of  the  court  below  to  the  effect  that  defendant  had 
made  his  election  would  not  be  di8tnrbed.--JEtaer»(m  t.  Bigler,  201. 

Held,  that  defendant  should  have  moved,  when  the  report  was  filed,  to  have  the  case  re- 
manded to  the  referee  to  take  farther  erldeiice.— Jd. 

N.  B.— The  Court  criticizes  the  form  of  and  matter  contained  in  the  statement  on  motion 
for  new  trial.— ifurroi/  t.  Hauaer,  120. 

OFFICIAL  BONDS. 
See  PlUlTGIPAI.  AKD  SCBSTT. 

In  an  action  against  the  sureties  upon  the  bohd  of  a  treasurer,  In  which  the  answer  ad- 
mits that  the  treasurer  during  his  term  of  ofiioe  received  all  the  moneys  alleged  In 
the  complaint  to  have  been  received  by  him,  it  is  not  error  to  exclude  testimony  of- 
fered by  the  plaintiff  for  the  purpose  of  showing  the  amount  received  by  the  treas- 
urer from  his  predecessor .—oiuy  of  Great  Foils  v.  Hatike,  88. 

The  offlclai  bond  of  a  city  treasurer  was  conditioned  for  the  faithful  perf ormanoe  of  his 
duties,  and  that  when  he  should  vacate  the  office,  he  would  deliver  to  his  sueoessor 
ail  money  and  property  belonging  to  the  city  held  by  him.  Held,  that  his  death  dur- 
ing his  term  of  office  created  a  vacancy,  but  did  not  change  his  obligation;  and  that 
when  the  moneys  were  not  paid  over  to  his  successor,  the  sureties  on  his  bond  were 
liable.— Id. 

An  action  against  the  sureties  upon  an  official  bond  of  a  treasurer,  for  a  breach  of  the 
condition  of  the  bond  to  the  effect  that  the  principal  would  turn  over  to  his  successor 
all  moneys  belonging  to  the  city  and  received  by  him  as  treasurer,  is  an  action  upon 
a  contract  for  the  breach  thereof  .—/d. 

The  complaint  in  such  an  action  suflloiently  alleges  the  breach  of  the  condition  of  the 
bond,  when  it  states  that  during  his  term  of  ofllce  he  received  a  specified  sum  of 
money  belonging  to  the  city  and  failed  to  pay  any  of  the  same  over;  and  the  further 
allegation  to  the  effect  that  the  treasurer  converted  the  same  to  his  own  use  does  not 
change  the  nature  of  the  action  or  prejudice  the  defendant.— id. 

OBAL  BVIDENGB. 
To  modify  contract,  see  Lbasb. 

OBDEB. 
See  Appeals. 

OBDINANGE. 
Pleadings,  see  Plbadino  and  Pbaotigb  (Criminal), 

OWNEBSHIP. 
See  BvipBNCs. 

PABTNEBSHIP. 

The  plaintiffs,  A.  Gulterman,  S.  A.  Gulterman  and  L.  A.  Guiterman,  were  doing  business 
under  the  firm  name  of  Gulterman  Bros.  Held,  that  this  was  not  a  fictitious  name, 
or  a  designation  not  showing  the  persons  interested  as  partners,  within  the  meaning 
of  Section  8280,  Civil  Code.— Guiterman  v.  Wiahon,  tfS. 

PAWNBBOKEB. 
See  CBimNAL  Laws. 
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PLACBB  MINES. 
Bee  MiNBS  AND  MiNIKO— TOWKBITSa. 

PLEADING. 

See  Cebtiorabi-^Cobporations  —  Fbaud— Official  Bonds  —  Plsadxno  and 
PRACTICB  (Crlmloal)— Practice. 

The  answer  denied  ''e^ery  material  allegation  In  the  complaint."  Held,  that  plaintiff 
*liot  having  objected  at  the  trial,  could  not  upon  appeal  question  the  sufficiency  of  the 
answer.— fiamtiton  y.  Httfon,  9. 

Where  a  plaintiff  admitted  a  bond  pleaded  by  defendant,  his  denial  of  its  plain  and  spe- 
cific provisions  is  unavailing.— Af^eiu  v.  Frank,  192. 

Plaintiff  brought  his  action  in  tort  for  damages  caused  by  failure  of  his  co-tenants  to 
keep  a  ditoh  in  repair;  defendants  set  up  a  contract  whereby  they  agreed  to  keep  the 
ditch  in  repair.  Held,  that  plaintiff's  action  was  one  on  contract;  but  that  the  de- 
fendants liaving  set  up  the  contract  the  breach  of  which  was  the  cause  of  the  damage 
to  plaintiff,  they  had  supplied  the  averments  necessary  to  sustain  a  cause  of  action.— 
Crowder  v.  MeDonnell,  887. 

In  a  creditors'  suit,  when  the  question  is  as  to  a  lien  dataned  by  plaintiffs  by  virtue  of 
garnishment  proceedings,  an  averment  that  any  moneys,  goods  and  effects  in  pos- 
session of  the  garnishee  have  been  attached,  which  omits  to  state  that  the  garnishee 
had  such  property  in  his  possession  at  the  time  of  service  Is  insufficient.— TTflson  v. 
Harrta,  874. 

The  complaint  alleged  that  part  payment  had  been  made  upon  a  certain  named  day;  the 
answer  denied  that,  on  that  day  or  at  any  other  time  since  the  28th  day  of  July,  1898, 
(the  date  of  the  purchase)  the  defendant  paid  the  sum  mentioned  in  the  complaint  or 
any  other  amount  whatever,  and  averred  that  plaintiff  had  received  no  sum  wha^ 
ever  from  the  defendant  for  any  purpose.  Held,  that  the  answer  denied  the  allega- 
tion of  payment  on  account  contained  In  the  complaint.— (Tuiterman  v.  Wishon,  468. 

In  an  application  to  enjoin  a  public  officer  from  performing  an  official  act  affecting  the 
people  generally,  the  applicant  need  not  show  any  special  interest  in  the  result.-  - 
Buck  V.  FUzaerald,  482. 

In  an  action  brought  to  restrain  the  county  clerk  from  so  preparing  the  official  ballots 
for  an  election  as  to  include  therein  the  question  of  the  removal  of  a  county  seat,  the 
complaint  alleged  that  the  persons  who  made  the  order  under  which  the  clerk  was 
about  to  hci  were  not  the  officers  authorized  so  to  do,  and  that  hi  making  the  order 
they  acted  without  the  proper  and  necessary  evidence  before  them.  Held,  that  the 
allegations  In  the  complaint  are  not  inconsistent,  and  that  the  complahit  is  not  am- 
biguous, unhitelllglble  or  uncertain.— id. 

A  complaint  in  an  action  brought  to  restrain  the  execution  of  an  order  of  county  com- 
missioners directing  that  the  question  of  the  removal  of  the  county  seat  should  be 
submitted  to  the  electors,  alleged  that  the  commissioners  refused  to  receive  evidence 
as  to  the  qualification  of  the  signers  of  the  petition  on  which  the  order  was  based,  al- 
though proof  was  offered  to  show  that  a  large  number  of  the  slguers  were  not  quali- 
fied. Held,  that  the  allegation  Is  insufficient  In  that  it  does  not  state  that  the  evi- 
dence offered  would  prove  or  tend  to  show  that  the  petition  was  not  signed  by  the 
requisite  number  of  electors.— id. 

In  an  action  brought  to  restrain  a  county  clerk  from  so  preparhig  election  ballots  as  to 
Include  therein  the  question  of  the  removal  of  the  county  seat,  the  complaint  allegt  d 
that  three  persons  who  made  the  order  directing  the  clerk  so  to  do  were  .not  county 
commissioners  (the  officials  authorized  to  make  such  order),  and  had  no  right  or 
claim  to  act  as  such,  but  that  there  were  three  other  persons  who  held  the  office,  and 
had  duly  qualified  and  assumed  the  duties  thereof.  Held,  that  the  complaint  stated 
facts  sufficient  to  show  that  the  order  was  made  by  those  who  were  neither  de  facto 
nor  de  jvare  comml8Sioner8.->/d. 

Under  the  Code  of  Civil  Procedure  of  1896,  new  matter  set  up  in  the  answer  as  a  defense, 
and  not  oonstituting  a  counterclaim,  is  deemed  denied  without  a  replication.- Hab- 
eoek  V.  Maxwell,  JS89. 

An  answer,  in  an  action  of  replevin,  to  the  effect  that  the  defendant  took  possession  of 


624  PLEADUiG  AKD  FbACTIGE. 

the  chattels  as  the  assignee  of  one  who  had  been  in  possession  thereof  (oraloni^ 
time,  that  plaintiff  knowingly  allowed  the  defendant  to  sell  the  same,  and  that  by 
reason  thereof  plaintiff  was  estopped  from  maintaining  this,  does  not  state  a  coun- 
terclaim as  the  same  is  defined  in  Section  681,  Code  of  Ciyil  Procedure.— Id. 

A  defendant,  to  entitle  himself  to  a  motion  for  Judgment  for  want  of  a  reply  to  a  coonter- 
claim,  must  plead  it  as  such;  and  he  is  estopped  from  asserting  that  matter  which  in 
his  answer  he  denominates  "an  equitable  defense,"  is  in  fact  a  counterolalm.—Id. 

One  who  has  been  appointed  by  the  court  the  successor  of  an  assignee  of  an  UisolTent, 
may  be  sued  without  leave  of  court.— Id.  ^ 

An  answer  which  merely  alleges  that  the  plaintiff  falsely  represented  that  a  building 
which  he  was  about  to  let  to  plaintiff  was  suitable  for  a  particular  purpose,  does  not 
assert  a  fraudulent  misrepresentation  or  concealment.— Forfc  y.  Steward,  615. 

PLEADING  AND  PBACTICE  (Criminal). 
See  also  CBiMiNAii  Law. 

Under  Section  8,  Article  8  of  the  Constitution,  and  Section  1882,  Penal  Code,  proeecution 
in  the  district  court  may  either  be  by  iof ormation.  in  cases  where  there  has  been  an 
examination  and  commitment  or  aamlssion  to  oail  by  magistrate,  in  which  case  an 
order  of  the  court  is  not  necessary;  or  by  information  filed  by  order  of  the  court  upon 
the  written  motion  of  the  county  attorney,  which  may  be  done  without  such  exami- 
nation .-^Cate  y.  Botpser,  188. 

Where  the  information  is  filed  by  leave  of  court,  it  need  not  be  entered  in  writing  before 
the  filing  of  the  Information;  but  after  the  arrest  of  the  defendant,  the  minutes  of  the 
court  may  be  corrected  so  as  to  amend  the  order.- Jd. 

If  the  officials,  whose  duty  It  is  to  make  up  the  Jury  list,  pnrposely  omit  to  put  upon  the 
Jury  list  the  names  of  persons  competent  and  qualified  to  serve  as  trial  Jurors,  a  chal- 
lenge should  be  sustained  as  to  the  whole  panel.  But  the  presumption  Is  that  the 
officials  have  done  their  duty  and  that  the  lists  were  properly  made  up,  until  the  con- 
trary is  made  to  appear;  and  this  presumption  is  not  overcome  by  a  mere  offer  at 
proof  to  the  contrary  not  accompanied  by  an  affidavit,  and  without  calling  a  witness 

,     or  asking  leave  to  call  one,  and  then  tendering  such  proof.— Jd. 

In  a  prosecution  for  rape,  it  is  not  error  to  allow  the  state  to  show  that  the  defendant  Is 
the  father  of  the  prosecuting  witness.— Jd. 

In  such  an  action,  the  prosecuting  witness  may  testify  as  to  her  own  age.— Jd. 

Where  the  witness  upon  direct  exaniination  is  testifying  concerning  her  age,  it  Is  not 
error  to  deny  the  request  of  defendant  to  interrogate  her  as  to  her  knowledge  of  her 
age;  defendant  being  allowed  to  make  such  investigation  upon  cross-examination.— 
Id. 

Under  Section  450,  Penal  Code,  in  a  prosecution  for  rape,  the  question  of  force  Is  Imma- 
terial where  the  prosecuting  witness  is  under  16  years  of  age.— id. 

Upon  the  evidence  in  this  case,  it  was  held  that  the  evidence  showed  the  rape  was  com- 
mitted by  force.— Jd. 

It  Is  not  error  to  refuse  an  instruction  requested  by  the  defendant,  when  the  court  has 
already  correctly  and  fully  instructed  the  Jury  on  the  same  subject.— Jd. 

The  defendant  was  tried  for  the  crime  of  robbery,  the  information  charging  that  crime 
was  committed  by  force;  the  court,  having  properly  defined  the  crime,  farther 
charged  the  Jury  that  it  was  incumbent  upon  the  prosecution  to  prove  that  the  prop- 
erty was  taken  by  force.  Ifeld,  that  the  omission  of  the  word  ^feloniously"  from 
this  charge  was  not  error,  as  the  court  had  already  fully  inslnioted  the  Jury  upoo 
that  branch  of  the  case.— State  v.  Bodgers,  143. 

Under  Section  2680  of  the  Penal  Code,  in  a  criminal  proceeding  for  the  violation  of  a  city 
ordinance,  it  is  sufficient  to  plead  the  ordinance  by  title,  section  and  subdiytston. — 
CUy  of  PMUpsburg  v.  WeinsUin,  146. 

An  information  for  robbery  charged  as  follows  (omitting  unimportant  matters) :  Thai  the 
defendants  on  the  18th  day  of  November,  A.  D.  eighteen  hundred  and  ninety-seven,, 
with  force  and  arms  in  and  upon  one  **C.  H.,"  then  and  there  being,  feloniously  did 
make  an  assault,  and  the  said  "C.  H."  in  bodily  fear  and  danger  of  his  life  then  and 
there  feloniously  did  put,  and  (describing  the  property)  of  the  goods  and  chattels  of 
said  **C.  H."— then  and  there  in  the  possession  of  the  said  **C.  H.,"  from  the  immed- 
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late  presence  of  the  said  *'C.  H."  and  against  the  win  of  the  said  *'G.  H.,"  by  means 
of  the  fear  aforesaid,  did  feloniously  steal,  take  and  carry  away,  with  the  Intent  then 
and  there  to  deprive  the  said  *'G.  F."  thereof  etc.  Held,  first,  that  the  information  - 
states  the  time  when  the  property  was  taken.  Second,  that  the  Intent  to  deprive  the 
owner  of  the  property  was  sufficiently  alleged.  Third,  that  the  information  suffi- 
ciently charged  the  fear  necessary  to  constitute  the  crime  of  robbery  as  defined  in 
Section  891  of  the  Penal  Code.— Stote  y.  CHil,  161. 

An  information  charging  the  forgery  of  an  endorsement  of  a  certificate  of  deposit 
which  was  set  out  in  full  in  the  information  and  contained  the  words  **H.  D.  &  Co., 
Bankers"  at  the  top  and  above  the  date  and  was  signed  **H.  D.  &  Co."  and  was  made 
payable  to  the  order  of  the  depositor,  Is  sufficient,  although  no  bank  is  referred  to  in 
the  information,  and  there  is  no  allegation  therein  of  extrinsic  facts  to  show  that  "H. 
D.  ft  Co."  had  any  bank  in  which  the  money  was  deposited.  (Section  840,  Penal 
Code).— StateT.  PatcK  584. 

An  Information  charghig  forgery  of  a  certificate  of  deposit  Is  not  subject  to  demurrer  be- 
cause it  alleges  that  the  defendant  forged  and  counterfeited  the  Indorsemeat  in  the 
name  of  the  payee  therein  with  the  Intent  to  defraud  him.— Id. 

It  is  not  necessary  in  an  information  for  forging  a  certificate  of  deposit  for  the  payment 

of  160 "^  Dollars,  to  allege  extrinsic  facts  to  show  that  it  was  a  certificate 

of  deposit  for  sixty  dollars,  where  the  exact  simi  deposited  appears  '*|60.00."— id. 

Section  8382  of  the  Code  of  Civil  Procedure  provides  tnat  a  writing  shown  to  and  proved 
by  a  witness  must  be  read  to  the  jury  before  the  testimony  of  the  witness  Is  closed: 
Held,  that  where  it  appears  that  a  written  Instrument  was  testified  to  and  was  ad- 
mitted in  evidence,  the  presumption  is,  in  the  absence  of  evldenei*  to  the  contrary, 
that  the  contents  of  the  paper  were  read  to  the  Jury.— id. 

An  instruction  that  It  was  the  duty  of  accused  to  "exhaust  all  other  reasonable  means 
within  his  power  consistent  with  his  safety  to  prevent  the  homicide"  before  taking 
the  life  of  deceased  is  erroneous,  where  there  is  evidence  tending  to  show  that  the 
accused  was  murderously  attacked  by  the  deceased  and  his  brother,  near  defendant's 
home,— State  v.  Rolla,  682. 

An  Instruction  that  '*the  right  to  take  life  Is  limited  to  the  apparent  actual  and  present 
necessities  then  suddenly  precipitated  by  the  assailant,  under  such  circumstances  as 
then  appear  to  the  slayer,  as  a  reasonable  man,  to  place  the  life  or  person  of  the 
slayer  in  such  peril  as  to  admit  of  no  other  reasonable  alternative  than  the  killing  of 
the  assailant."  is  erroneous,  in  that  it  ignores  the  right  of  accused  to  act  on  what  ap- 
peared to  him  at  the  time,  as  a  reasonable  man,  necessary  to  save  his  own  life,  or 
prevent  his  receiving  great  bodily  harm,  although  he  was  in  no  actual  danger.— Id. 

Where  conflicting  propositions  of  law  are  given  to  the  Jury  on  a  material  point,  one  cor- 
rect, and  the  other  incorrect,  the  error  is  fatal.— id. 

Penal  Code,  Section  2082,  providing  that  "upon  a  trial  for  murder  or  manslaughter  it  is 
not  necessary  for  the  state  to  call  as  witnesses  all  persons  who  were  shown  to  have 
been  present  at  the  homicide,  but  the  court  may  require  all  of  such  witnesses  to  be 
sworn  and  examined,"  does  not  make  it  imperative  that  all  such  witnesses  should 
always  be  Introduced  by  the  state,  but  authorizes  the  court  to  require  it  in  its  dlscre- 
tlon.— Id. 

Under  Penal  Code,  Section  2082,  authorizing  the  court  to  require  all  persons  who  are 
shown  to  have  been  present  at  a  homicide  to  be  called  as  witnesses  by  the  state,  a 
refusal  to  order  such  witnesses  placed  on  the  stand,  where  such  refusal  is  an  abuso 
of  the  court's  discretion,  is  reversible  error.— Id. 

Where,  after  the  refusal  of  the  court  to  require  the  state  to  place  on  the  stand  certain 
eyewitnesses  of  the  homicide,  the  witnesses  in  question  were  introduced  and  fully 
examined  on  defendant's  behalf,  and  it  is  not  claimed. that  the  prosecuting  attorney 
acted  unfairly  in  the  matter,  such  refusal  by  the  court  worked  no  prejudice  to  de- 
fendant.—/d. 

In  order  to  convict  under  Penal  Code,  Section  880,  declaring  guilty  of  larceny  any  person 
who,  with  Intent  to  defraud  the  true  owner  of  his  property  or  to  appropriate  It  to  his 
own  use,  obtains  from  the  possession  of  such  owner,  by  false  representation  or  pre- 
tenses, any  money,  it  is  necessary  to  prove  that  defendant  obtained  the  money  In 
question  under  circumstances  showing  that  the  owner  parted  with  the  title  thereto, 
and  not  merely  with  the  possession  thereof.— Sfate  v.  DickiMon,  686. 

VOL.  XXI-40 


626  Practice. 

In  an  Information  under  Penal  Code,  Section  880,  deAnIng  larceny  by  false  pretenses.  It 
was  alleged  that  defendant  falsely  and  fraudulently  represented  that  he  was  a  certain 
physician  named,  the  discoverer  of  a  certain  speclfled  remedy,  and  the  founder  and 
a  ent  of  the  drug  company  by  which  It  was  manufactured  and  sold,  and  that  by 
means  of  such  pretenses  he  obtained  from  the  possession  of  prosecutrix  a  certain  sum 
of  money,  with  Intent,  etc.  Prosecutrix  testified  to  the  representations  alleged,  and 
also  that  she  had  been  Induced  to  call  on  defendant  by  means  of  his  advertisement; 
that  she  believed  In  his  ablltly  to  cure,  from  what  she  had  been  told  respecting  the 
physician  whom  he  represented  himself  to  be;  and  that  she  paid  him  the  money  de- 
manded, relying  on  his  **guaranty,"  and  believing  that  he  would  return  the  money, 
as  agreed,  if  he  failed  to  cure.  Held,  tliat  the  evidence  proved  that  prosecutrix  had 
voluntarily  parted  with  the  title  to  the  money  In  qi  estlon  on  the  faith  of  the  repre- 
sentationa  made  to  her  by  defendant.— i<l. 

Under  an  Informs  tion  chargiug  defendant  with  larceny  by  obtaining  money  by  means  of 
false  pretenses.  It  was  error  to  instruct  that  if  defendant  obtained  the  ''possession" 
of  sqeh  money,  with  intent  to  feloniously  convert  it  to  his  own  use,  in  manner  and 
form  as  charged,  such  act  would  amount  to  larceny,  though  prosecutrix  knowingly 
and  Intentionally  parted  with  the  possession  thereof,  ''provided  she  did  not  part  with 
the  title  to  the  same,''  as  such  instruction  authorized  a  conviction  of  larceny,  under 
such  Information,  even  where  there  was  a  taking  agamst  the  will  of  the  owner,  not> 
withstanding  the  requirements  of  Penal  Code,  Section  18S2,  that  an  Information  must 
contain  a  statement  of  the  facts  constituting  the  particular  crime  charged.— /d. 

On  a  trial  for  larceny  by  false  pretenses  It  was  error  to  instruct  that,  in  order  to  consti- 
tute the  crime  charged,  it  was  necessary  that  the  owner  should  part  with  the  posses- 
sion only  of  his  property,  relying  on  such  false  and  fraudulent  pretepses,  and  that  'if 
the  owner,  under  such  circumstances,  parts  with  both  the  title  and  possession  of 
such  property,  th  act  will  not  constitute  larceny,  and  will  not  sustain  a  verdict  of 
guilty,"  as  proof  of  the  two  ingredients  mentioned  was' indispensable  to  a  oonviction 
under  an  information  charging  such  crime.— Id. 

A  conviction  which  is  contrary  to  the  law  as  given  in  the  instructions  to  the  Jury  must 
be  set  aside,  however  erroneous  the  instructions  may  be.— id. 

Where  an  officer  of  a  company  for  which  defendant,  who  was  on  trial  under  a  criminal 
charge,  had  represented  himself  to  be  an  agent,  testified  that  defendant  was  not 
such  agent  at  the  time  alleged,  it  was  error  to  refuse  to  p-^rmit  him  to  prove  by  such 
witness,  on  cross-examination,  that  the  company  in  question  had,  shortly  before  the 
time  alleged,  coi.sUtuted  as  an  agent  a  person  who  appeared  to  be  one  and  the  same 
person  with  defendant,  acting  under  a  different  name.— Id. 

POSSESSION. 

See  EVIDBKCB— iNSTAUCnONS. 

PRACTICE. 
See  Attachments—Equity— lN8TRUcTiOK8~Nsw  Trials. 

In  an  action  at  law  to  recover  damages  for  the  breach  of  a  contract,  after  the  case  has 
been  submitted  to  the  Jury  which  failed  to  agree  upon  a  verdict,  the  court  cannot 
make  findings  of  fact  and  conclusions  of  law  and  base  a  Judgment  thereon;  but 
should  direct  that  the  case  be  tried  again,  in  accordance  with  the  provisions  of  Sec- 
tion 288  of  the  Code  of  Civil  Procedure.— ITurTay  v.  Hauur,  120. 

An  order  cannot  be  based  upon  a  stipulation  between  the  attorneys  In  the  case,  where 
the  stipulation  Is  denied  by  one  of  the  attorneys,  and  it  was  neither  made  In  writing, 
nor  made  in  open  court  and  entered  in  the  minutes.  (Section  888,  Code  of  GivO  Pro- 
cedure, and  Rule  21,  First  District  Court,  construed).— Beach  v.  Spokame  B.  A  fT. 
Co.,  184. 

It  cannot  be  claimed  that  an  order  was  based  upon  Section  774,  Code  of  Civil  Procedure, 
which  provides  for  relief  on  the  ground  of  mistake,  inadvertance,  surprise  or  excus- 
able neglect,  when  the  application  for  the  order  was  not  made  for  any  such  relief  .—id. 

One  who  applies  for  the  modification  of  an  order  witMn  a  reasonable  time  after  he  has 
received  notice  that  the  same  has  been  made.  Is  not  guUty  of  laches.— Id. 
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Tbe  failure  of  a  referee  to  file  his  report  within  ten  days  after  the  closing  of  testimony  as 
provided  in  Section  1139  does  not  inyalldate  the  report  or  the  Judgment  rendered 
thereon:    The  section  is  not  mandatory,  but  directory.— J^merson  y.  Bigler,  200 

The  referee  found  as  facts  in  the  case,  that  a  partnership  had  existed  between  the 
plaintiffs  and  defendant  and  that  the  same  was  dlssolred.  as  alleged  in  the  com- 
plaint; that  the  defendant  had  sold  part  ot  the  partnership  property  and  the  value 
thereof  and  that  defendant  had  refused  to  account  for  the  proceeds;  and  as  conclu- 
sion of  law,  the  referee  found  that  plaintiffs  were  entitled  to  Judgment:  Held,  that 
the  findings  .were  not  inconsistent  or  defective,  and  that  if  the  defendant  was  not 
satisfied  with  the  same,  he  should  have  filed  his  exceptions.— id. 

The  objections  and  exceptions  taken  by  the  respondent  cannot  be  assigned  as  error.— 
Buck  V.  Fitxaerald,  482. 

An  application  to  amend  a  pleading  during  a  trial  is  properly  refused,  when  the  amend- 
ment is  not  sought  for  the  purpose  of  making  the  allegations  correspond  with  evi- 
dence already  introduced,  and  when  no  necessity  for  the  amendment  is  shown.— 
Tin-H  V.  SttvHird,  016. 

PRESUMPTIONS. 

Of  marriage,  see  Evidbncb— Of  regularity,  see  Nxw  Trials,  and  Pleading  ako 
Practice  (Criminal.; 

PRINCIPAL  AND  AGENT. 
See  AOBNT, 

PRINCIPAL  AND  SURETY. 

The  defendants  were  sureties  upon  a  bond  given  by  a  guardian  in  compliance  with  an 
order  authorizing  him  to  sell  real  estate  belonging  to  his  ward;  the  order  was  re- 
cited in  tbe  bond  which  contained  the  condition  that  the  guardian  would  ^'faithfully 
execute  the  duties  of  the  trust  according  to  law,"  instead  of  the  condition  provided 
for  In  Section  887.  Probate  Act  of  the  Compiled  Statutes,  1887.  Held,  that  upon  a  mis- 
appropriation of  the  funds  realized  from  a  sale  of  real  estate  upon  the  order,  the 
sureties  were  liable  theref or. —BotMn  v.  KUintchmidt,  l. 

A  Judgment  against  a  guardian  declaring  him  to  be  Indebted  to  the  estate  of  his  ward  in 
a  stated  sum,  being  the  moneys  realized  upon  a  sale  of  real  estate  made  by  him 
under  an  order  of  court,  is  binding  upon  the  sureties  on  his  bond  given  to  secure  the 
faithful  performance  by  him  of  his  trust.— Jd. 

In  an  action  against  the  sur€»tles  on  a  guardian's  bond,  they  cannot  attack  such  a  Judg- 
ment collaterally,  or  claim  that  the  interest  allowed  in  the  Judgment  is  incorrect.— Jd. 

PROHIBITION. 

The  second  section  of  the  Act  of  1897  (pp.  166-171)  reUting  to  the  erection  of  the  State 
Capitol  Building,  authorized  the  State  Board  to  procure  plans  and  specifications  for 
the  building,  but  did  not  limit  the  Board  to  plans,  etc.,  prepared  by  citizens  of  the 
state.  Section  8  of  the  Act,  after  providing  that  the  Board  should  contract  with  the 
architect  for  compensation,  contains  the  following:  **That  all  architects,  superin- 
tendents and  contractors  shall  be  citizens  of  the  State  of  Montana."  The  law  also 
authorizes  the  Board  to  "avail  itself  of  the  plans  and  specifications  heretofore  adopted 
for  a  State  Capitol  Building"  if  the  same  can  be  used,  etc. 

Held,  that  a  petition  which  states  that  the  Board  had  awarded  the  contract  for  furnishing 
plans  and  specifications  to  certain  architects  who  were  not  residents  of  Montana,  and 
had  also  entered  into  a  contract  with  them  to  superintend  the  construction  of  the 
building,  and  were  about  to  carry  out  these  contracts,  states  facts  suflicient  to  entitle 
the  petitioner  to  a  writ  of  prohibition.  Held,  further,  that  if  the  plans  contracted  for 
were  modifications  of  tbe  plans  heretofore  adopted  for  the  State  Capitol  Building,  or 
if  the  persons  to  whom  the  contract  was  awarded  are  citizens  of  the  state  these  mat- 
ters should  be  set  up  in  an  tanwer.— Stale  v.  Smith,  148. 
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In  an  Information  under  Penal  Code,  Section  880,  defining  Utroeny  by  false  pretenses.  It 
was  alleged  that  defendant  falsely  and  fraudulently  represented  that  he  was  aoertain 
physician  named,  the  discoverer  of  a  certain  specified  remedy,  and  the  founder  and 
a  ent  of  the  drug  company  by  which  It  was  manufactured  and  sold,  and  that  by 
means  of  such  pretenses  he  obtained  from  the  possession  of  prosecutrix  a  certain  sum 
of  money,  with  Intent,  etc.  Prosecutrix  testified  to  the  representations  alleged,  and 
also  that  she  had  been  Induced  to  call  on  defendant  by  means  of  his  advertisement; 
that  she  believed  In  his  ablltly  to  cure,  from  what  she  had  been  told  respecting  the 
physician  whom  he  represented  himself  to  be;  and  that  she  paid  him  the  money  de- 
manded, relying  on  his  **guaranty,"  and  believing  that  he  would  return  the  money, 
as  agreed.  If  he  failed  to  cure.  Held,  that  the  evidence  proved  that  prosecutrix  had 
voluntarily  parted  with  the  title  to  the  money  in  qi  estlon  on  the  faith  of  the  repre- 
sentationa  made  to  her  by  defendant.— J<l. 

Under  an  Informs tion  charging  defendant  with  larceny  by  obtaining  money  by  means  of 
false  pretenses.  It  was  error  to  Instruct  that  If  defendant  obtained  the  ^'possession'* 
of  smch  money,  with  intent  to  feloniously  convert  it  to  his  own  use,  in  manner  and 
form  as  charged,  such  act  would  amount  to  larceny,  though  prosecutrix  knowingly 
and  Intentionally  parted  with  the  possession  thereof,  "provided  she  did  not  part  with 
the  title  to  the  same,"  as  such  instruction  authorized  a  conviction  of  larceny,  under 
such  information,  even  where  there  was  a  taking  agamst  the  will  of  the  owner,  not- 
wichstandlng  the  requiremenu  of  Penal  Code,  Section  1882,  that  an  Information  must 
contain  a  statement  of  the  facts  constituting  the  particular  crime  charged.— id. 

On  a  trial  for  larceny  by  false  pretenses  it  was  error  to  Instruct  that,  in  order  to  consti- 
tute the  crime  charged,  it  was  necessary  that  the  owner  should  part  with  the  posses- 
sion only  of  his  property,  relying  on  such  false  and  fraudulent  pretenses,  and  that  **tt 
the  owner,  under  such  circumstances,  parts  with  both  the  title  and  possession  of 
such  property,  th  act  will  not  constitute  larceny,  and  will  not  sustain  a  verdict  of 
guilty,"  as  proof  of  the  two  ingredients  mentioned  was' indispensable  to  a  conviction 
under  an  information  charging  such  crime.— Id. 

A  conviction  which  is  contrary  to  the  law  as  given  In  the  instructions  to  the  Jury  must 
be  set  aside,  however  erroneous  the  Instructions  may  be.— id. 

Where  an  officer  of  a  company  for  which  defendant,  who  was  on  trial  under  a  criminal 
charge,  had  represented  himself  to  be  an  agent,  testified  that  defendant  was  not 
such  agent  at  the  thne  alleged,  it  was  error  to  refuse  to  pr-rmit  him  to  prove  by  such 
witness,  on  cross-examination,  that  the  company  in  question  had,  shortly  before  the 
time  alleged,  coiistituted  as  an  agent  a  person  who  appeared  to  be  one  and  the  same 
person  with  defendant,  acting  under  a  different  name.— Id. 

POSSESSION. 

See  EVIDBKCK— iKBTAUCTIOirS. 

PRACTICE. 
See  Attachuknts—Equity— iKSTBUGTioira-Nxw  Tbiaua. 

In  an  action  at  law  to  recover  damages  for  the  breach  of  a  contract,  after  the  case  has 
been  submitted  to  the  Jury  which  failed  to  agree  upon  a  verdict,  the  court  cannot 
make  findings  of  fact  and  conclusions  of  law  and  base  a  Judgment  thereon;  but 
should  direct  that  the  case  be  tried  again,  in  accordance  with  the  provisions  of  Sec- 
tion 288  of  the  Oode  of  Civil  Procedure.— ITurray  v.  Hauur,  120. 

An  order  cannot  be  based  upon  a  stipulation  between  the  attorneys  in  the  case,  where 
the  stipulation  Is  denied  by  one  of  the  attorneys,  and  it  was  neither  made  in  writing. 
nor  made  in  open  court  and  entered  in  the  minutes.  (Section  888,  Code  of  Civil  Pro- 
cedure, and  Rule  21,  First  District  Court,  construed).— Becich  v.  Spokane  R.  A  W. 
Co,,  184. 

It  cannot  be  claimed  that  an  order  was  based  upon  Section  774.  Code  of  Civil  Prooedore, 
which  provides  for  relief  on  the  gronnd  of  mistake,  Inadvertanoe,  surprise  or  excus- 
able neglect,  when  the  application  for  the  order  was  not  made  for  any  such  relief.— Jd. 

One  who  applies  for  the  modification  of  an  order  within  a  reasonable  time  after  he  has 
received  notice  that  the  same  has  been  made,  is  not  guilty  of  laches.— Id. 
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The  failure  of  a  referee  to  ftle  his  report  within  ten  days  after  the  c'.osing  of  testimony  as 
provided  In  Section  1139  does  not  Invalidate  the  report  or  the  Judgment  rendered 
thereon:    The  section  is  not  mandatory,  but  directory.— J^merson  y.  Bigler,  200 

The  referee  found  as  facts  in  the  case,  that  a  partnership  had  existed  between  the 
plaintiffs  and  defendant  and  that  the  same  was  dissolved,  as  alleged  in  the  com- 
plaint; that  the  defendant  had  sold  part  ot  the  partnership  property  and  the  value 
thereof  and  that  defendant  had  refused  to  account  for  the  proceeds;  and  as  conclu- 
sion of  law,  the  referee  found  that  plahitlffs  were  entitled  to  Judgment:  Held,  that 
the  findings  .were  not  Inconsistent  or  defective,  and  that  If  the  defendant  was  not 
satisfied  with  the  same,  he  should  have  filed  his  exceptions.— id. 

The  objections  and  exceptions  taken  by  the  respondent  cannot  be  assigned  as  error.— 
Buck  V.  Fitxaerald,  482. 

An  application  to  amend  a  pleading  during  a  trial  is  properly  refused,  when  the  amend- ' 
ment  is  not  sought  for  the  purpose  of  making  the  allegations  correspond  with  evi- 
dence already  introduced,  and  when  no  necessity  for  the  amendment  is  shown.— 
Tvrh  V.  SttvHird,  516. 

PRESUMPTIONS. 

or  marriage,  see  Evidbnck— Of  regularity,  see  Nbw  Trials,  and  Plbadino  and 
Practice  (Criminal.; 

PRINCIPAL  AND  AGENT. 
See  AQBNT. 

PRINCIPAL  AND  SURETY. 

The  defendants  were  sureties  upon  a  bond  given  by  a  guardian  in  compliance  with  an 
order  authorizing  him  to  sell  real  estate  belonging  to  his  ward;  the  order  was  re- 
cited in  the  bond  which  contained  the  condition  that  the  guardian  would  '^faithfully 
execute  the  duties  of  the  trust  according  to  law,"  instead  of  the  condition  provided 
for  in  Section  887.  Probate  Act  of  the  Compiled  Statutes,  1887.  Held,  that  upon  a  mis- 
appropriation of  the  funds  realized  from  a  sale  of  real  estate  upon  the  order,  the 
sureties  were  liable  therefor.— Botfcin  v.  Kleinschmidt,  l. 

A  Judgment  against  a  guardian  declaring  him  to  be  indebted  to  the  estate  of  his  ward  in 
a  stated  sum,  being  the  moneys  realized  upon  a  sale  of  real  estate  made  by  him 
under  an  order  of  court,  is  binding  upon  the  sureties  on  bis  bond  given  to  secure  the 
faithful  performance  by  him  of  his  trust.— Id. 

In  an  action  against  the  sureties  on  a  guardian's  bond,  they  cannot  attack  such  a  Judg- 
ment collaterally,  or  claim  that  the  interest  allowed  hi  the  Judgment  Is  incorrect.— id. 

PROHIBITION. 

The  second  section  of  the  Act  of  1897  (pp.  166-171}  reUiting  to  the  erection  of  the  State 
(3apltol  Building,  authorized  the  State  Board  to  procure  plans  and  specifications  for 
the  building,  but  did  not  limit  the  Board  to  plans,  etc.,  prepared  by  citizens  of  the 
state.  Section  8  of  the  Act,  after  providing  that  the  Board  should  contract  with  the 
architect  for  compensation,  contains  the  following:  **That  all  architects,  superin- 
tendents and  contractors  shall  be  citizens  of  the  State  of  Montana."  The  law  also 
authorizes  the  Board  to  **avall  itself  of  the  plans  and  specifications  heretofore  adopted 
for  a  State  Capitol  Buildhig"  if  the  same  can  be  used,  etc. 

Held,  that  a  petition  which  states  that  the  Board  had  awarded  the  contract  for  furnishing 
plans  and  specifications  to  certain  architects  who  were  not  residents  of  Montana,  and 
had  also  entered  hito  a  contract  with  them  to  superintend  the  construction  of  the 
building,  and  were  about  to  carry  out  these  contracts,  states  facts  sufficient  to  entitle 
the  petitioner  to  a  writ  of  prohibition.  Held,  further,  that  if  the  plans  contracted  for 
were  modifications  of  the  plans  heretofore  adopted  for  the  State  Capitol  Building,  or 
if  the  persons  to  whom  the  contract  was  awarded  are  citizens  of  the  state  these  mat- 
ters should  be  set  up  hi  an  answer.— Sfo/e  v.  Smith,  148. 
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public  l^nds. 

-    See  TowNsiTKS,  i. 

PUBLIC  OFFICERS. 
See  Constitution— Countibs^Plr A Di wo  —Principal  and  Subbtt. 

PUBLIC  PRINTING. 

Id  an  adTerttsement  for  bids  for  furnishing  supplies  for  state  officers,  a  detailed  deserip- 
tion  of  the  goods  was  given;  there  were  two  bidders;  as  to  some  of  the  artlties,  the 
relator  bid  lower,  and  as  to  others  his  bid  was  higher  than  that  of  his  competftor: 
the  adyertisement  also  proyided  that  In  case  a  greater  quantity  of  any  article  siKNild 
be  needed  than  was  specifled,  they  should  be  delivered  at  the  prices  mentioned  In  the 
bid;  the  difference  In  the  bids  was  exceedingly  small,  and  it  was  Impossible  to  tell  the 
exact  quantities  which  would  be  needed  of  those  articles  in  regard  to  which  the  two 
bids  differed.  Held,  that  the  evidence  did  not  show  that  the  state  board  had  abased 
Its  discretion  In  determining  which  was  the  lowest  responsible  bid.— 5tate  v.  SmUh^ 
46. 

RAILROADS. 

One  railroad  company  cannot  lease  its  road  to  another  company  unless  the  legislature 
has  given  it  power  so  to  do.-  State  v.  Railway  Co, ,  22i. 

Section  923  of  the  Civil  Code  (Act  of  March  4, 1898),  which  was  continued  In  force  after 
the  adoption  of  the  Code  by  Section  6186,  Political  Code,  repeals  Sections  911  aod  9t3. 
so  far  as  these  latter  sections  limit  the  right  of  railroad  companies  to  lease  their 
roads  to  one  another  to  such  companies  as  are  not  parallel  or  competUig  roads.— /d. 

Under  Section  923  of  tne  Civil  Code,  one  railroad  company  can  lease  its  road  to  a  parallel 
and  competing  road  for  a  term  of  ten  years.  Such  a  lease  is  not  a  oonsoUdation  of 
the  two  roads,  within  the  meaning  of  Section  6,  Article  15,  of  the  State  Constitution. 
Id. 

Held,  by  a  majority  of  the  Court,  that  although  two  railroad  companies  have  but  one 
common  terminus,  nevertheless,  when  by  traffic  arrangement  with  other  roads  they 
are  brought  into  competition  between  common  terminal  points,  they  are  competing 
roads  within  the  meaning  of  Section  6,  Article  10,  of  the  Constitution.— id. 

RAPE. 
See  Plradinq  and  Practice  (Criminal). 

RATIFICATION. 
See  C0BPOBATTON8. 

RECEIVER. 

An  order  appointing  a  receiver  may  be  attaclced  collaterally,  where  it  appears  upon  the 
face  of  the  proceeding  that  the  court  did  not  have  Jurisdiction  to  grant  the  order.— 
SUUe  V.  DUtrict  Court,  155. 

Where  a  court  has  made  an  order  appointing  a  receiver,  without  jurisdiction  so  to  do,  a 
stranger  to  the  proceeding, cannot  be  punished  for  a  contempt  of  court,  for  Interfer- 
ing with  such  order.— Id. 

RECORDING. 
See  M0BTOAOK8. 

REFEREE. 

See  New  Tbials-Pbacticb. 
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BBFOBMATION. 

See  CONTBACTS. 

BEPLEVIN. 

In  an  aetion  of  repleTln,  the  defendant  sheriff  attempted  to  justify  under  a  writ  of  exe- 
eutlon  Issued  from  a  Justice's  court,  but  did  not  offer  In  eyidence  the  Judgment;  the 
court  Instructed  the  Jury  to  disr^igard  all  eyidence  offered  to  prore  Justification,  but 
allowed  the  Jury  to  take  to  the  Jury  room  and  consider  the  summons,  account  and 
execution;  to  which  action  of  the  court  the  plaintiff  objected.  Held,  error.— Sioeeney 
▼.  Darey,  189. 

RESCISSION. 

See  CONTBAOTS. 

RES  GESTAE. 
See  Spscific  Pbbfobmakce. 

RIGHT  OP  WAY. 
See  EA8BMBNT8. 

ROBBERY. 
See  Plbadino  and  Pbacticb  (Criminal). 

RULES  OF  COURT. 
See  Appbal. 

SALE. 
See  CONDiTioxAi^  Salbs. 

SCHOOL  DISTRICTS. 
See  Constitution. 

SELF-DEFENSE. 
See  Plbadino  and  Pbacticb  (Criminal). 

SHERIFF. 
See  Attachment— Rbplbvin. 

SPECIFIC  PERFORMANCE. 
See  Distbict  Coubt. 

The  iQSS^s  of  a  mine,  who  also  had  a  bond  for  title  to  the  same,  assigned  fiye-sevenths 
interest  in  the  lease  and  bond  to  "O,"  upon  the  condition  that  he  should  carry  out 
and  perform  the  covenants  of  the  lease  and  the  condition  of  the  bond;  afterwards 
the  lessees  assigned  the  remaining  two-sevenths  of  the  lease  and  bond  to  the  plain- 
tiff,  who  then  assigned  one-third  thereof  to  the  defendants  for  $4,260.  part  of  which 
was  paid  in  cash,  the  remainder  to  be  paid  when  the  defendants  could  ascertain  that 
the  Interest  which  they  had  bought  was  free  and  clear  from  all  liens  and  incum- 
brances. **0"  did  all  the  work  upon  the  claim  required  by  the  lease.  Held,  in  an  ac- 
tion to  recover  the  remainder  of  the  purchase  price,  that  "O"  had  a  lien  upon  plain- 
tiff's interest  in  the  property,  and  that  defendants  could  recover  the  money  which 
they  had  advanced  to  plaintiff  as  part  of  the  purchase  price  for  his  Interest.— Be<;fc  v. 
O'Connor,  109. 
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A  court  of  equity  will  enforce  agalmt  the  ettale  of  »  deceased  person  ttlM  promise  made 
with  a  third  person  to  leave  a  definite  share  of  his  property  In  return  for  serrlees 
rendered  by  the  promisee;  although  the  agreement  contained  an  Invalid  contract  of 
adoptlon.—Burru  y.  Smithy  251. 

The  eyldence  In  this  case  examined  and  held  to  sustain  the  finding  that  deceased  had 
agreed  to  leaye  to  plaintlfl  a  child's  share  of  hU  estate.--J<l. 

Where  deceased  had  promised  to  leaye  to  one  sought  to  he  adopted  a  child's  share  of  his 
estate.  In  return  for  her  companionship  and  obedience,  the  fact  that  the  pnwiise^ 
left  his  home  and  remained  away  for  some  time,  or  did  not  yield  to  him  the  obedience 
the  contract  demanded,  cannot  be  taken  advantage  of  by  his  heirs  at  law;  he  not 
haying  rescinded  the  contract.— /d. 

lo  an  action  to  enforce  the  performance  of  au  agreement  to  deylse,  the  eyldence  tended 
to  show  that  in  1885  tlie  agreement  was  made  by  the  deceased,  in  consideration  of 
the  plaintiff's  agreement  to  live  with  deceased  and  his  wife  and  to  render  to  them  the 
services  and  affection  of  a  child  of  her  age.  HeUL,  tbat  the  acts  and  declarations  of 
deceased,  made  after  the  agreement  and  while  plaintiff  was  llyhig  with  him  and  his 
wife,  were  part  of  the  res  gestae,  and  were  admissible  In  eyldence  under  Section  9128, 
Code  of  Clyll  Prqpedure,  providing  that  "where  also  the  declaration,  act  or  omission, 
forms  part  of  a  transaction  which  is  itself  the  fact  In  dispute,  or  evidence  of  that  tact, 
such  declaration,  act  or  omission  is  part  of  the  transaction.  "—Id. 

STATE. 

Claims  against,  see  Constitution. 

STATE  LANDS. 
See  Taxation. 

STATUTES. 

See  Building  and  TjOan  Ahsogiations— Constitution— Railroads— See  Indsx 
Following  Tablx  of  Casks  Citbd. 

In  construing  a  statute,  effect  must,  If  possible,  be  given  to  all  Its  language;  the  intention 
of  the  legislature  is  to  Im  ascertained;  and  where  a  general  and  particular  provision 
are  inconsistent,  the  latter  will  control.— Home  Building  A  L.  A.  v.  NoUul,  306. 

STATUTE  OF  LIMITATIONS. 
See  Corporations— J  udombnts. 

The  statute  of  limitations  does  not  confer  a  vested  right;  and  a  law  shortening  the  time 
within  which  an  action  upon  an  existing  debt  may  be  commenced  is  not  unconstito- 
tlonal.  if  a  reasonable  time  for  commencing  an  action  tiiereon  is  provided.— (TuUer- 
many.  iris/kon,458. 

The  Code  of  Civil  Procedure  was  adopted  in  February,  1885,  but  did  not  take  effect  until 
•Tuly  1. 1805.  By  section  514,  the  time  within  which  an  action  upon  an  account  stiaU 
be  brought  was  ohaoged  from  five  to  three  years.  By  section  657  It  is  provided  that 
the  statute  of  limications  prescribed  by  the  new  code  does  not  extend  to  actions  al- 
ready commenced,  or  to  cases  where  the  time  prescrltied  in  any  existing  statute  for 
acquiring  a  right  or  barring  a  remedy  has  fully  run.  The  plaintiff's  rlght^f  action 
accrued,  according  to  the  issues,  on  July  28, 1898,  and  his  action  was  not  brought  until 
Nov.  21, 1896.  He/d,  that  plaintiff  had  under  the  new  law  a  reasonable  time  within 
which  to  bring  his  action;  and,  he  having  failed  to  do  so,  the  action  was  barred  by 
the  statute.-Id. 

STIPULATIONS. 
See  Practicb. 

STOCKHOLDERS. 
See  Corporations. 
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SUPPLEMENT  IL  FR0GEEDIK68. 
See  Fbaudulxkt  OomrxYAircxs. 

8UEETY. 
See  Official  Bonds— PBiirciPAii  akd  Subbtt. 

TAXATION. 
See  Constitution. 

Under  Sections  4860  and  4872  of  the  Political  Code,  a  city  or  town  coimcil  bas  power  to 
levy  taxes;  and  sneh  taxes,  when  levied  for  street  purposes,  are  not  snhject  to  the 
laws  of  1887  proYldlng  that  the  taxpayers  may  work  out  street  taxes  If  they  so  elect.— 
Toim  fl/  White  Sviphur  Springa  y  Pierce,  180. 

The  county  treasurer  Is  authorized  to  collect  the  taxes  of  all  towns  and  of  all  cities  not 
of  the  first  class,  unless  such  cities  or  towns  proTlde  otherwise  by  ordinance.  (Sec. 
4870,  Political  Code. )-i(l. 

When  the  county  treasurer  has  collected  the  taxes  of  a  town  and  refuses  to  pay  the 
amount  collected  to  the  town  treasurer,  as  proyided  in  Section  4864,  the  town  may 
recoyer  the  amount  so  withheld.— id. 

State  lands  after  sale,  but  before  the  price  is  fully  paid,  are  subject  to  taxation  as  the 
property  of  the  purchaser,  notwithstanding  Constitution,  Article  12,  Section  2,  ex- 
empts the  property  of  the  state  from  taxation,  and  that  the  state  retains  the  legal 
title  as  security  for  the  deferred  payments,  since  the  purchaser  is  the  owner,  for  the 
purpose  of  taxation,  after  he  has  entered  into  possession,  paid  a  portion  of  the  price, 
and  contracted  to  pay  the  balance,  as  required  by  Political  Code,  Section  8480  et  seq. 
—Courtney  y.  Miuoula  Co,,  501. 

TENANTS  IN  COMMON. 
See  Injunctions- Minks  and  Mining— Watsr  Biohts. 

TEEMS  OF  COURT. 
See  Constitution. 

TITLE. 
Of  Bills,  see  Constitution. 

TOWNSITE. 

The  plaintiff,  who  claimed  title  and  right  of  possession  to  certain  premises  included 
within  the  limits  of  a  patented  townslte,  a  deed  to  which  he  had  obtained  from  the 
probate  Judge,  brought  an  action  against  defendant  to  quiet  title  to  the  same.  De- 
fendant claimed  under  a  placer  location  existing  at  the  date  of  the  application  for 
and  entry  of  the  townslte,  but  his  right  to  which  he  did  not  assert  at  the  time  the 
application  was  made.  It  further  appeared  that  for  nearly  twenty  years  defendaut 
had  allowed  plamtitf  to  occupy  the  premises.  Held:  1st.  That  the  deed  under  the 
lowDsite  patent  was  not  yoid,  and  that.  If  yoidable,  defendant  did  not  show  any 
privity  with  the  United  States,  and  could  not  attack  the  townslte  patent  collaterally. 
2nd.  That  the  defendant  had  been  guilty  of  laches  and  could  not  attack  the  plain- 
tiff's title.— Horsfty  y.  Moran,  846. 

TRESPASS. 
See  Minks  and  Mining. 

ULTRA  VIRES. 
See  CORPOKATIONS. 


WaTEB  BlOfiTS. 

WAIYBB. 
See  COBFOBATIOKft— Nsw  Tbiala— Plxadikqs. 

WASRAKTY, 
SeeLxASB. 

WATER  RIGHTS. 

*Mm"  the  predecessor  in  Interest  of  the  plaintiff,  entered  intoan  aisreement  with  defend- 
ants, whereby  he  conTeyed  to  them  a  right  of  way  oyer  his  land  fw  a  dlteh,  heeame 
an  owner  in  an  interest  in  the  ditch  and  water,  and  was  not  to  pay  any  part  of  the 
expenses  of  keeping  the  ditch  in  repair.  After  **M."  had  conTeyed  his  interest  in 
the  land,  ditch  and  water,  the  defendants  neglected  to  keep  the  ditch  in  repair,  and 
thereby  plaintiff  suffered  damage.  Held,  that  plaintiff  could  not  reooTer  for  damages 
caused  by  the  negligent  construction  or  location  of  the  ditch;  and  that,  being  a  ten- 
ant In  common,  he  could  not  ordinarily  reco>er  damages  from  his  co-tenants  for  their 
failure  to  repair  the  ditch;  but  that  defendants  having  agreed  to  keep  (he  ditch  in 
repair,  they  were  responsible  for  any  damages  caused  by  a  breach  of  their  contract. 
—Crowder  v.  MeDonneU  387. 

The  diyersion  of  water  for  domestic  purposes  in  excess  of  what  is  required,  and  allowing 
such  excess  to  overflow  lands  without  any  intention  of  irrigating,  and  without  any 
intention  of  using  such  excess  for  any  useful  purpose,  does  not  constitnte  an  sppro- 
priatlon  of  the  excess.— Foioer  y.  StDitaier,  628. 

A  lawful  appropriation  of  water  for  a  specifled  purpose  gives  the  owner  the  right  to 
change  the  use  of  his  appropriation  so  long  as  it  does  not  Uijure  subsequent  appto- 
prlators  in  their  acquired  rights  ^Id, 

^:  .ui  action  to  quiet  title  to  the  right  to  use  the  waters  of  a  creek,  where  the  decree 
awarded  plaintiff  a  prior  right  to  a  certain  amount  of  the  water  which  it  was  found 
he  had  appropriated,  he  cannot  complain  of  the  Indefiniteness  of  a  further  provision 
therein  awarding  defendant  the  right  to  the  use  of  all  the  remaining  waters  of  the 
creek  to  the  amount  ''necessary''  to  the  use  of  his  manufactory.— Id. 

The  evidence  examined  and  held  to  sustain  a  finding  of  an  abandonment  of  a  water 
rixht.-Jd. 
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